Ministry of Attorney General, Justice Services Branch

Intimate Images Protection Act Regulations
Consultation Paper

The Intimate Images Protection Act (IIPA) received Royal Assent on March 30, 2023, and will be
brought into force by regulation at a future date. IIPA authorizes the Lieutenant Governor in
Council (LGIC) to enact several regulations, including some that must be brought into force at
the same time as the legislation.

This document sets out several invitations for feedback to be considered by Government in the
development of any proposed regulations. Justice Services Branch of the Ministry of Attorney
General is leading consultations and will develop recommendations to Cabinet for potential
regulations.

1. About IIPA

[IPA will provide civil redress for victims who have had their intimate images distributed
without consent, or who have received a threat to distribute an intimate image. The legislation
will create an expedited intimate image protection order process to quickly prevent and stop
distribution of intimate images. It will also provide a statutory cause of action to claim damages
for the harms suffered by victims. Special provisions are included to improve access to justice
for minors and to protect the privacy of victims. More information about the non-consensual
distribution of intimate images and IIPA is available here:

https://www?2.gov.bc.ca/gov/content/justice/about-bcs-justice-system/legislation-
policy/legislation-updates/intimate-images

https://news.gov.bc.ca/releases/2023AG0012-000271

A copy of lIPA is available on the BC Legislature website at:

https://www.leg.bc.ca/parliamentary-business/legislation-debates-proceedings/42nd-
parliament/4th-session/bills/first-reading/gov12-1

2. Areas of Potential Regulation
In general terms, IIPA regulations may address several matters, including:

e Orders that can be made through the expedited intimate image protection order
process (see 4.1 - 4.3 below),
e Remedies that can be awarded in claims for damages (see 4.4 - 4.6 below),
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e The ages at which minors can apply for expedited intimate image protection orders on
their own, or through an adult acting on their behalf (see 4.7 - 4.8 below),

e Who is authorized to make applications on behalf of minors and adults who want
assistance (see 4.8 - 4.9 below),

e Applications to stop distribution of intimate images on behalf of a deceased individual
(see 4.10 below),

e Cancellation of publication bans that apply to actions under IIPA (see 4.11 below),

e Administrative penalties that can be ordered against people who contravene an
expedited intimate image protection order (see 4.12 below), and

e Practices and procedures relating to applications and claims made under IIPA.

In some cases, regulations may be different for matters heard by the Civil Resolution Tribunal,
BC Supreme Court and Provincial Court.

3. Discretion to Regulate

[IPA’s regulation making authorities do not require regulations in every case; the LGIC may
choose to not to use its authority to enact regulations for some matters. Government may
instead decide, as a discretionary policy option, to forego regulations for some items initially,
and monitor how IIPA is used, where problems develop that could be mitigated by regulations,
and how the law develops in this area based on individual cases.

4. Subject Matter Areas for Potential Regulation

The following subsections represent areas or subjects contemplated by IIPA where regulations
may be enacted. Specific areas for potential regulation are identified and feedback is invited on
the development of any proposed regulations.

4.1 Availability of Expedited Intimate Image Protection Order Remedies

IIPA s. 5 authorizes a decision maker to make determinations or orders to stop or prevent the
distribution of intimate images without consent on an expedited basis (collectively, “expedited
intimate image protection orders”).

[IPA s. 5 (2) concerns applications to stop distribution of an intimate image where there is no
named respondent to the application, while s. 5 (3) concerns applications where there is a
named respondent. Under s. 21 (2) (a) (i), the LGIC can restrict remedies that may be awarded
in applications with respondents made under s. 5 (3) that would otherwise be available under
IIPA where there is no respondent in an application unders. 5 (2).

ltem4.1.1
This is an optional area for the LGIC to regulate.



Should the LGIC restrict the remedies available in expedited intimate image protection
order applications involving a named respondent in relation to an intimate image that
has been distributed without consent? If so, what would the restrictions be? What
would be the policy rationale for the distinction?

[IPA's. 21 (2) (a) (ii) creates the same regulation making authority for the LGIC with respect to
expedited intimate image protection order applications in the case of threats to distribute
intimate images. Here, s. 5 (4) concerns applications without a named respondent, while s. 5 (5)
concerns applications with named respondents.

ltem4.1.2
This is an optional area for the LGIC to regulate.

Should the LGIC restrict the remedies available in expedited intimate image protection
order applications involving a named respondent in relation to threats to distribute an
intimate image? If so, what would the restrictions be? What would be the policy
rationale for the distinction?

IIPA s. 6 sets out the authority to make claims for damages for people harmed by the
distribution or threatened distribution of intimate images. The expectation is that these claims
will be made just like any other general, civil claim. However, IIPA s. 6 (2) (a) authorizes a
decision maker to, subject to any regulations, also award any remedy available unders. 5
(expedited intimate image protection orders) in an action claiming damages under s. 6. In
principle, this provision offers the benefit of reducing the number of actions that must be
started by a victim. Rather than make an expedited intimate image protection order application
under s. 5 and then a separate claim for damage under s. 6, a victim can just make the claim for
damages under s. 6 and also seek expedited intimate image protection order remedies in the
same proceeding. In practice, these benefits may be quite limited because intimate image
protection orders are meant to be expedited in an effort to stop or prevent the harm as quickly
as possible, while a claim for damages can take several months or multiple years to work
through the courts, meaning the harm would have continued from the distribution or threat of
distribution until the case was resolved by a trial. In these cases, the s. 5 expedited intimate
image protection order remedies may be of little benefit to a victim.

ltem 4.1.3
This is an optional area for the LGIC to regulate.

Should the LGIC make none, some or all of the remedies available under s. 5 (intimate
image protection orders) available in claims brought under s. 6 (claims for damages)? If
so, what remedies should be restricted? Should the answer be the same for claims for
damages under s. 6 brought in the Civil Resolution Tribunal small claims jurisdiction, the



Provincial Court’s small claims division and the BC Supreme Court’s general civil
jurisdiction?

4.2 Expedited Intimate Image Protection Orders — Factors Civil Resolution Tribunal
Must Consider

IIPA s. 5 authorizes the Civil Resolution Tribunal to make expedited determinations and orders

designed to stop or prevent the distribution of intimate images without consent. The provision
includes reference to “factors” a decision maker must consider in hearing an application. [IPA s.
21 (2) (b) authorizes the LGIC to prescribe the factors a Civil Resolution Tribunal decision maker
must consider.

These factors are largely undefined. IIPA s. 5 only says: “In an application...the decision maker,
after considering any prescribed factors, may do any or all of the following...”. These factors can
be used to guide the decision maker in adjudicating applications. They can also make applicants
aware of the factors that will be considered in an application.

It's possible that the factors could also assist any court who is asked to judicially review a
decision made under this section by indicating prescribed requirements or constraints on first
instance decision maker. In particular, these factors may compel decision makers to consider
the urgency of applications under this section and the harm that an applicant may suffer if an
exhaustive or otherwise unhurried approach is taken to matters of procedure and evidence.

While the language of any regulation would be up to Legislative Counsel, the instructions could
reflect a desire to have it be open ended, and reflect an approach similar to: “The decision
maker must consider factors including, but not limited to...”.

IIPA s. 5 authorizes several different categories of applications:

e Subsection (2) applies to applications to determine distribution was made without
consent and/or order people who are not respondents to stop distribution,

e Subsection (3) applies to applications to determine distribution was unlawful and/or
order people who are respondents and others to stop distribution,

e Subsection (4) applies to applications to determine a threat was made to distribute an
image and/or order people who are not respondents to refrain from distributing an
image,

e Subsection (5) applies to applications to determine that a threat was unlawful and/or
order people who are respondents or others to refrain from distributing an image.

It may be possible to prescribe different factors for different types of applications,
determinations or orders.

ltem 4.2.1
This is an optional area for the LGIC to regulate.



Should the LGIC prescribe factors that a Civil Resolution Tribunal decision maker must
consider in an expedited intimate image protection order application under IIPA s. 5? If
so, what should the factors say or include?

4.3 Expedited Intimate Image Protection Orders — Factors BC Supreme Court Must
Consider

[IPA s. 5 authorizes the BC Supreme Court to make expedited determinations and orders
designed to stop or prevent the distribution of intimate images without consent. The provision
includes reference to “factors” a decision maker must consider in hearing an application. [IPA s.
21 (2) (c) authorizes the LGIC to prescribe the factors the BC Supreme Court decision maker
must consider in adjudicating these applications.

The same explanation and analysis for the Civil Resolution Tribunal-related regulation
immediately above applies to this prospective regulation.

ltem 4.3.1
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe factors that a BC Supreme Court decision maker must
consider in an expedited intimate image protection order application under IIPA s. 57 If
so, what should the factors say or include?

4.4 Claims for Damages - Factors a Decision Maker Must Consider

[IPA s. 6 authorizes a claimant to claim damages for the harms caused by distribution of an
intimate image without consent, or by a threat to distribute an intimate image. The claims will
likely be brought in:

e The Civil Resolution Tribunal if the claim value is SO - $5,000
e The Provincial Court small claims division if the claim value is $5,001 - $35,000
e The BC Supreme Court if the claim is $35,001 or higher.

The provision authorizes the decision maker to “...order the respondent to pay damages,
including compensatory, aggravated and punitive damages and any prescribed damages, in
accordance with any regulations” (see lIPA s. 6 (2) (b) in relation to distributions of intimate
images and s. 6 (3) (b) in relation to threats to distribute intimate images). [IPA s. 21 (2) (d)
authorizes the LGIC to prescribe the factors a decision maker must consider in determining a
claim under s. 6.

While the language of any regulation would be up to Legislative Counsel, the instructions could
reflect a desire to have it be open ended, and reflect an approach similar to: “The decision
maker must consider factors including, but not limited to...”.



The following question applies only to factors to consider in determining a claim; prospective
regulations relating to types of damages or calculation of damages are addressed below.

ltem4.4.1
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe factors that a decision maker must consider in determining a
claim for damages under this section? If so, what should the factors say or include?
Should any factors be different for distribution as opposed to threats to distribute
intimate images?

4.5 Claims for Damages — Additional Types of Damages

[IPA s. 6 authorizes awards the following types of damages for distribution or threats to
distribute intimate images in a list that is inclusive (uses the word “includes”):

e Compensatory,

e Aggravated,

e Punitive, and

e Any prescribed damages.

IIPA's. 21 (2) (e) authorizes the LGIC to prescribe additional types of damages that may be
awarded in a claim for damages under s. 6.

ltem 4.5.1
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe additional types of damages to include in the list? If so, what
should be included? Should any types of available damages be different for distribution
as opposed to threats?

4.6 Claims for Damages — Methods of Calculation

[IPA's. 21 (2) (f) authorizes the LGIC to prescribe methods for calculating damages awarded
under s. 6. Any regulations enacted for this purpose can include different methods for different
types of damages.

ltem 4.6.1
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe methods for calculating damages awarded under s. 67 If so,
what would those prescribed methods say or include? Should any prescribed methods
be different for different types of damages?



4.7 Expedited Intimate Image Applications to Civil Resolution Tribunal by Minors

IIPA s. 8 (1) authorizes minors, who have reached a prescribed age, to make expedited intimate
image protection order applications under s. 5 to the Civil Resolution Tribunal. This access to
justice-enhancing provision will allow minors who have attained the prescribed age to apply on
their own, without a litigation guardian. [IPA s. 21 (2) (g) authorizes the LGIC to prescribe the
minimum required age for this process.

This provision is enabling and complementary to existing legal arrangements. This authority will
not apply to applications made to the BC Supreme Court.

ltem4.7.1
This is a required area for the LGIC to regulate.

What should be the minimum prescribed age at which a minor can apply for an
expedited intimate image protection order to the Civil Resolution Tribunal?

[IPA's. 21 (2) (h) also authorizes the LGIC to restrict the circumstances in which a minor who has
reached the prescribed age can apply for an expedited intimate image protection order to the
Civil Resolution Tribunal.

Iltem 4.7.2
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe restrictions on the circumstances in which a minor, who has
reached the prescribed age, can apply for an expedited intimate image protection order
on their own behalf? If so, what should those restrictions be?

4.8 Expedited Intimate Image Applications to Civil Resolution Tribunal on Behalf of
Minors

[IPA's. 8 (2) (a) empowers minors, who have reached a prescribed age, to authorize others to
make expedited intimate image protection order applications on their behalf under s. 5 to the
Civil Resolution Tribunal. This access to justice-enhancing provision will allow minors who have
attained the prescribed age to quickly appoint a person to apply on their behalf without relying
on a litigation guardian, and without necessarily involving a parent or guardian, which could
assist minors who may want to stop or prevent distribution of a non-consensual intimate
image, but who are unwilling or unable to tell a parent or guardian prior to making that
application. IIPA s. 21 (2) (i) authorizes the LGIC to prescribe the minimum required age.

Minors who have not attained this prescribed age will not be able to rely on s. 8 (2) to authorize
a person to act on their behalf. In these cases, existing mechanisms (such as litigation guardian
processes) will have to be used.



This provision is enabling and complementary to existing legal arrangements. This authority will
not apply to applications made to the BC Supreme Court.

ltem 4.8.1
This is a required area for the LGIC to regulate.

What should be the minimum prescribed age at which a minor can authorize another
person to apply for an expedited intimate image protection order on their behalf to the
Civil Resolution Tribunal?

[IPA's. 21 (2) (j) also authorizes the LGIC to restrict the circumstances in which a minor, who has
reached the prescribed age, can authorize a person to apply for an expedited intimate image
protection order to the Civil Resolution Tribunal on their behalf.

Iltem 4.8.2
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe restrictions on the circumstances in which a minor, who has
reached the prescribed age, can authorize a person to apply for an expedited intimate
image protection order on their behalf? If so, what should those restrictions be?

IIPA s. 21 (2) (k) further authorizes the LGIC to prescribe a class or classes of persons a minor,
who has reached the prescribed age, may authorize to apply on their behalf.

ltem 4.8.3
This is a required area for the LGIC to regulate.

What should be the prescribed classes of persons who can apply for an expedited
intimate image protection order to the Civil Resolution Tribunal on behalf of a minor
who has reached the prescribed age?

[IPA's. 21 (2) (n) further authorizes the LGIC to prescribe practices and procedures relating to
expedited intimate image protection order applications made on behalf of minors.

Iltem 4.8.4
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe practices and procedures for applications for expedited
intimate image protection orders made on behalf of minors? If so, what should those
practices and procedures be, or include?

4.9 Expedited Intimate Image Applications on Behalf of Adults

IIPA s. 8 (2) (b) enables an adult to authorize another person to make expedited intimate image
protection order applications on their behalf under s. 5 to the Civil Resolution Tribunal. This
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access to justice-enhancing provision is available for adults who are unwilling or unable (but
otherwise competent) to apply on their own behalf.

This provision is complementary to existing legal arrangements. This authority will not apply to
applications made to the BC Supreme Court.

[IPA s. 21 (2) (I) authorizes the LGIC to prescribe a class or classes of persons an adult may
authorize to apply on their behalf.

ltem 4.9.1
This is a required area for the LGIC to regulate.

What should be the prescribed classes of persons who can apply for an expedited
intimate image protection order on behalf of an adult to the Civil Resolution Tribunal?

IIPA s. 21 (2) (o) further authorizes the LGIC to prescribe practices and procedures relating to
expedited intimate image protection order applications made on behalf of adults.

Iltem 4.9.2
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe practices and procedures for applications for expedited
intimate image protection orders made on behalf of adults? If so, what should those
practices and procedures be, or include?

4.10 Expedited Intimate Image Applications on Behalf of Deceased Individuals

[IPA's. 7 authorizes a person in a prescribed class to make an expedited intimate image
protection order application on behalf of a deceased individual.

This provision is complementary to existing legal arrangements.

[IPA's. 21 (2) (m) authorizes the LGIC to prescribe a class or classes of persons an adult may
authorize to apply on their behalf.

Item 4.10.1
This is a required area for the LGIC to regulate.

What should be the prescribed classes of persons who can apply for an expedited
intimate image protection order on behalf of a deceased individual?

[IPA s. 21 (2) (p) further authorizes the LGIC to prescribe practices and procedures relating to
expedited intimate image protection order applications made on behalf of deceased
individuals.

ltem 4.10.2



This is an optional area for the LGIC to regulate.

Should the LGIC prescribe practices and procedures for applications for expedited
intimate image protection orders made on behalf of deceased individuals? If so, what
should those practices and procedures be, or include? And because these applications
can be made to the Civil Resolution Tribunal and the BC Supreme Court, should the
practices and procedures be different for either process?

4.11 Cancellations of Publication Bans

IIPA s. 13 includes a range of provisions relating to publication bans. While these measures are
intended to protect the privacy and prevent further harm for applicants and claimants under
IIPA, they also include flexibility intended to respond to the victim’s preferences, including
changes to those preferences at different points of time, and to allow for cancellation of the
bans in case a victim decides to speak publicly in a way that would result in publication of their
name. lIPA s. 13 (5) authorizes an applicant or claimant, or a person who made an application
on behalf of a deceased individual, to apply for cancellation of a publication ban.

[IPA s. 21 (2) (q) authorizes the LGIC to prescribe practices and procedures relating to
cancellation of a publication ban.

ltem 4.11.1
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe practices and procedures for applications to cancel
publication bans? If so, what should those practices and procedures be, or include? And
because these applications can be made to the Civil Resolution Tribunal, the Provincial
Court and the BC Supreme Court, should the practices and procedures be different for
either process?

IIPA s. 13 (2) requires a publication ban on the name or other identifying information of a
respondent who was a minor at the time of distribution or threatened distribution of an
intimate image and s. 13 (3) (b) requires this ban to continue after the respondent is no longer
a minor. These requirements for bans relating to minors are subject to any regulations, which
could include exceptions or authorize discretion for decision makers. IIPA's. 21 (2) (r) also
authorizes the LGIC to prescribe the circumstances in which a publication ban is not required to
remain in effect after a respondent is no longer a minor.

ltem 4.11.2
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe exceptions or authorize discretion in relation to the
requirement that a publication ban ordered in relation to distribution or threatened
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distribution of an intimate image continue once the respondent, who was a minor at the
time the image was distributed or the threat was made, is no longer a minor? If so, what
would those exceptions say or include?

IIPA s. 21 (2) (s) authorizes the LGIC to prescribe “factors” the Civil Resolution Tribunal must
consider in relation to a request to cancel a publication ban. These factors are largely
undefined. IIPA s. 13 (6) only says: “... the decision maker hearing the application must consider
any prescribed factors.” These factors can be used to guide a Civil Resolution Tribunal decision
maker in considering applications. They can also make applicants aware of the factors that will
be considered in an application.

While the language of any regulation would be up to Legislative Counsel, the instructions could
reflect a desire to have it be open ended and reflect an approach similar to “The decision maker
must consider factors including, but not limited to...”.

ltem 4.11.3
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe factors that a Civil Resolution Tribunal decision maker must
consider in an application to cancel a publication ban unders. 13 (6)? If so, what should
the factors say or include?

IIPA s. 21 (2) (t) authorizes the LGIC to prescribe separate “factors” the Provincial Court must
consider when adjudicating an application of the same type described directly above.

4.11.4
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe factors that a Provincial Court decision maker must consider
in an application to cancel a publication ban under s. 13 (6)? If so, what should the
factors say or include?

[IPA's. 21 (2) (u) authorizes the LGIC to prescribe separate “factors” the BC Supreme Court must
consider when adjudicating an application of the same type described above.

ltem 4.11.5

This is an optional area for the LGIC to regulate.

Should the LGIC prescribe factors that a BC Supreme Court decision maker must
consider in an application to cancel a publication ban unders. 13 (6)? If so, what should
the factors say or include?
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4.12 Administrative Penalties

IIPA s. 16 authorizes the Civil Resolution Tribunal to order administrative penalties against a
person who has failed to comply with an expedited intimate image protection order made
under section 5.

IIPA's. 21 (2) (v) (i) authorizes the LGIC to prescribe maximum amounts of administrative
penalties the Civil Resolution Tribunal may order. The prescribed maximum amounts can be
different for first contraventions and subsequent contraventions. They can also be different for
contraventions by individuals and contraventions by internet intermediaries and other persons
and organizations.

ltem 4.12.1
This is a required area for the LGIC to regulate.

In relation to individuals, what should be the prescribed maximum amount of an
administrative penalty for a first contravention? What should be the maximum for a
subsequent contravention?

In relation to internet intermediaries, other persons and organizations, what should be
the prescribed maximum amount of an administrative penalty for a first contravention?
What should be the maximum for a subsequent contravention?

IIPA s. 21 (v) (ii) authorizes the LGIC to prescribe the processes, forms and timelines relating to
applications to order or cancel administrative penalties. These applications would only occur at
the Civil Resolution Tribunal.

4.12.2
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe the processes, forms and timelines relating to applications to
order or cancel administrative penalties? If so, what are any important features or
requirements that should be included in the forms, timelines or processes?

IIPA authorizes the LGIC to prescribe “factors” that must be considered by the Civil Resolution
Tribunal in relation to applications for administrative penalties. IIPA s. 21 (2) (v) (iii) authorizes
the LGIC to apply factors that must be considered in (a) whether to order and administrative
penalty, and (b) the amount of an administrative penalty that may be ordered. These factors
can be used to guide a Civil Resolution Tribunal decision maker in considering applications. They
can also make applicants aware of the factors that will be considered in an application.

While the language of any regulation would be up to Legislative Counsel, the instructions could
reflect a desire to have it be open ended and reflect an approach similar to: “The decision
maker must consider factors including, but not limited to...”.
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4.12.3
This is an optional area for the LGIC to regulate.

Should the LGIC prescribe factors that a Civil Resolution Tribunal decision maker must
consider in an application relating to an administrative penalty? If so, what should the
factors say or include in relation to whether to order an administrative penalty? What
should any factors say or include in relation to the amount of an administrative penalty?

[IPA authorizes the LGIC to prescribe the time period in which an administrative penalty is due
and payable.

ltem 4.12.4
This is a required area for the LGIC to regulate.

What should be the prescribed time period in which an administrative penalty is due
and payable?

IIPA authorizes the LGIC to prescribe the methods by which an administrative penalty is
payable. The content of this regulation will likely be determined largely on the basis of existing
government processes for this type of payment or collection. However, any additional feedback
on this point will be considered for potential inclusion.

ltem 4.12.5
This is a required area for the LGIC to regulate.

While the content of this regulation may largely reflect existing government processes
for this type of process, are there any points that should be considered for possible
inclusion in a regulation?

5. Invitation for Feedback on Potential Regulations

The Ministry of Attorney General will develop recommendations for the LGIC to consider. These
recommendations will be informed by feedback obtained through this paper. People providing
comments on proposed regulations are encouraged to cite the specific item upon which
feedback is offered and provide explanations and/or available references or authorities where
appropriate.

Feedback can be provided to the Policy and Legislation Division of Justice Services Branch,
Ministry of Attorney General, at PLD@gov.bc.ca.

Submissions may be subject to disclosure under freedom of information legislation.
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