Consultation Paper
Want of Prosecution Rule and
Form Amendment

1. Introduction

The Supreme Court Civil and Family Rules Committee (the “Committee”) seeks input
regarding its proposal to consolidate and amend the want of prosecution provisions to
encourage a plaintiff to pursue their matter in a timely fashion.

Consultation is sought on the proposal that, if no notice of trial is filed within a certain
amount of time (e.g. three years is being proposed as Option A) of the start of the action
or the plaintiff takes no steps in the action within a year, the defendant may avail
themselves of a desk order dismissal mechanism for want of prosecution. The aim of the
amendment is to encourage proactivity, litigation plans, and case planning. The proposal
only concerns civil proceedings and rules: it would not apply to family claims or rules, for
which the existing family want of prosecution rule 21-2(5)) would still apply.

While the Committee is interested in all forms of feedback for the proposal below, it is
particularly interested in learning of possible unforeseen consequences and challenges
these changes may pose to the profession and the public.

2. Background

Although no statistics are available about the number of dormant files, both counsel and
the public have expressed frustration with delay, the attendant costs, and the
cumbersome and uncertain method for dismissal for want of prosecution under the
present law and jurisprudence.

In Giacomini Consulting Canada Inc. v. The Owners, Strata Plan EPS 3173, 2023 BCCA 473 the
Court of Appeal revisited the test that must be met before the court may dismiss an action
for want of prosecution. In so doing, the Court noted the Rules Committee’s ability to
institute “hard cap” changes as found in other provinces (at para. 62) to deal with such
claims.
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Resource Limitations on Choice of Model

The Committee explored several options, including that of the Ontario Superior Courts
and the automated model of the BC Court of Appeal. At the Court of Appeal, “dormant”
files are automatically moved to an inactive list and then dismissed if the appellant takes
no steps within prescribed time periods. These options are not currently feasible due to
resource limitations.

Aims of the Amendments

Ideally, an amended rule will give structure to the process, motivate the parties to
advance an action diligently, minimize the Registry’s involvement, lessen the burden on a
defendant to bring a want of prosecution application based on the plaintiff's inactivity, and
minimize use of Chambers time, which is currently used for costly and lengthy want of
prosecution applications.

A rule that promotes the swift resolution of matters (either through trial or dismissal) may
increase the public’s confidence in the efficiency of the court system.

The new processes would require slow-moving plaintiffs to take additional positive steps
to establish that they are proceeding with their matter. As they do now, plaintiffs would
have to file a notice of intention to proceed - a form which would now include a litigation
plan setting out proposed dates for next steps in the litigation (discoveries, etc.). If a
plaintiff fails to file this notice, the defendant may seek a desk order dismissal of the
action for want of prosecution.

Reorganizing and clarifying the want of prosecution provisions will make the processes
more accessible to court users. The prospective process is simpler than bringing a regular
court application.

The amendment envisions the use of case planning conferences to hold parties to their
litigation plan and provide judicial supervision over dilatory plaintiffs.

Unlike an automated system (as employed at the Court of Appeal), registry resource
allocation would be minimal, except for the potential for a slight uptick in desk order
processes. Ideally, utilizing a desk order process would reduce the number of court dates
required to deal with want of prosecution applications.
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The rule is intended to focus the parties on addressing delay issues outside of court and
clarify matters that come to court.

Note that the essence of the want of prosecution rule remains unchanged: “If, on
application by a party, it appears to the court that there is want of prosecution in a
proceeding, the court may order that the proceeding be dismissed.” [current Rule 22-7(7);
proposed Rule 22-4(5.1)]. The proposed rule would not prevent a defendant from applying
to dismiss for want of prosecution for any reason, for any amount of delay. The new rule
does not restrict the ground of delay to instances where there is delay in filing a notice of
trial. Nor does it indicate that any particular length of inactivity is indicative of a delay
justifying dismissal for want of prosecution. The factors outlined in Giacomini would
continue to govern the substance of any application.

3. Options

OPTION A: Changes to Rules 22-4 and 22-7(7) and Form 44 (Notice of
Intention to proceed)

The Committee recommends modest changes to Rules 22(4) and 22-7(7) and Form 44
(Notice of Intention to Proceed). The changes will require a plaintiff who shows prima facie
delay (that is, taking no steps in a proceeding for a year or not filing a notice of trial within
three years of commencement) to file a more substantive notice of intention to proceed.
The new form would now include a litigation plan which will require the plaintiff to set out
deadlines for future steps towards trial. Plaintiffs whose proceedings have a reasonable
basis for not proceeding to trial within three years (e.g. complex cases, class proceedings,
MVAs with injuries that may resolve, complex construction litigation, and Aboriginal rights
and title cases where a claim has been filed to protect historic claims) may address that
exemption in the litigation plan.

Highlights of the Proposed Amendments

e If the dilatory plaintiff fails to file and serve a Form 44 Notice of Intention to
Proceed and Litigation Plan, the defendant may apply for a desk order with an
affidavit confirming service on the plaintiff's address for service, dismissing the
action for want of prosecution (modelled after the current default judgment
process), 15 days after writing the plaintiff of its intention to do so. This
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streamlined process will avoid Chambers applications and a further costs burden
to a defendant who is the subject of a laggard claim.

As a second plaintiff protection, after being served with a desk dismissal order,
the plaintiff will have two months to apply to set it aside. The plaintiff's application
materials would have to include a Form 44 and its litigation plan. The court would
then be at liberty to make any additional orders it deems necessary to move the
proceeding forward, including costs orders.

The requirement that a plaintiff with a dormant claim file a litigation plan is not
intended to be onerous. Explanations regarding delay need not be elaborate. For
example, where settlement discussions are underway, the litigation plan may
simply say so. As another example, certain types of cases may justifiably have long
periods of inactivity (e.g. the types of matters listed above): the plaintiff can simply
say so in the litigation plan. Further, reasonable counsel can be expected not to
seek dismissal for want of prosecution in these and other circumstances where
the litigation is understandably “inactive” due to complexity or other factors.
Accordingly, the reforms would not impose an undue burden on plaintiffs.

Examples of Proposed Rule Amendments":

Move Rule 22-7(7) to Rule 22-4

Rule 22-4

Notice of Intention to proceed after delay of one year

4)

In a proceeding in which judgment has not been pronounced, and no step has
been taken for one year or no notice of trial has been filed within three years of

the commencement of the proceeding, a party must not proceed until

(a) the expiration of 28 days after service, on all parties of record, of notice in
Form 44 of that party's intention to proceed and litigation plan, and

' These rule amendments are proposed by the Rules Committee for consideration and have not
been reviewed by Legislative Counsel. They are subject to change if they were to move forward.
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(b) a copy of the notice of intention to proceed and litigation plan and proof of
its service has been filed.

Want of Prosecution

(5) Despite this rule, a defendant or respondent may apply to have a proceeding
dismissed for want of prosecution without serving a notice of intention to
proceed and litigation plan in Form 44.

(5.1) If, on application by a party, it appears to the court that there is want of
prosecution in a proceeding, the court may order that the proceeding be
dismissed. [current Rule 22-7(7)]

(5.2) If Rule 22-4(4) prohibits a party from proceeding, an application to dismiss a
matter for want of prosecution may proceed in accordance with Rule 8-4

(Applications of Which Notice Is Not Required) and must include:

(@) arequisition endorsed by a registrar with a notation that no notice of

intention to proceed and litigation plan has been filed:

(b) An affidavit with evidence that the plaintiff received notice from the

applicant that the applicant intended to apply under this section at least 15

days before bringing the application; and

(c) adraft order after application in Form 35.

(5.3) The court may set aside or vary any judgment granted under this rule if within

two months of being served with an order dismissing the proceeding, the
plaintiff files:

(@) An application in accordance with Rule 8-1; and

(b) A notice of intention to proceed and litigation plan in Form 44.

(5.4) On any application brought pursuant to Rule 22-4(5.2) and (5.3), the court may
make any additional orders it deems necessary in the circumstances, including

orders regarding costs and directing a case planning conference.

(5.5) In accordance with Part 5, a party may request a case planning conference at

any time after the pleading period has expired.
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Proposed Form Amendments:

Form 44 - Notice of Intention to Proceed and Litigation Plan

***** Registry

In the Supreme Court of British Columbia

Between
*kkk*k
Plaintiff(s)
and
*kkx*k
Defendant(s)
NOTICE OF INTENTION TO PROCEED AND LITIGATION PLAN
Filed by: ........cccecvvnennen. [party(ies)].....ccceevervursunnnns
o [party(ies)].....cccceveevveruen.
TAKE NOTICE that .....ccooeuueeeeeee. [party(ies)].......ccceeun.... intend(s) to proceed with this
proceeding.
The e, [party(ies)].......cccceuuenne.. propose(s) this litigation plan for completion and

timing of steps in this action to facilitate readiness for trial by the date scheduled.

Pleadings

1. [If the plaintiff intends to amend its pleadings or add new parties, the plaintiff
must indicate which steps it intends to take and a deadline for completing each
step.]
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Discovery and Inspection of Documents

2. [If the plaintiff has not completed document disclosure, it must indicate its
deadline for doing so.]

Examinations for Discovery

3. The plaintiff shall complete questioning of the persons it/he/she is entitled and
chooses to examine as adverse in interest or associated with parties adverse in
interest, by

Applications

4. Where necessary, applications must be made in a timely manner so as not to
interfere with the dates in this litigation plan and with this action being ready for
trial by its scheduled commencement date.

Pre-Trial Alternate Resolution Procedures

5. Alternative dispute resolution or settlement conferences shall be completed by
subject to the availability of the court or mediator; or, in the alternative,
a party will apply to the court for an order dispensing with the requirement for
this process.

Experts

6. The plaintiff will serve its primary expert report on or before

Notice of Trial

7. The plaintiff intends to secure a trial date from the registry and file a notice of trial
on or before

Changes to Litigation Plan

8. The deadlines in this litigation plan may be amended by agreement in writing if a
new deadline is not more than seven days later than the date set out herein.
Other amendments to the dates require approval of the court, failing which the
date for trial will be vacated.

Date:

Signature of [ ] filing party [ 1lawyer for filing party(ies)
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OPTION B: Do not change Rules 22-4 and 22-7(7)

Rules 22-4 and 22-7(7) (as found at Appendix 1) and their processes would remain
unchanged.

Considerations

e This option maintains the status quo. The procedures for want of prosecution
applications would remain the same: a defendant would bring a Chambers
application for dismissal of a moribund claim for want of prosecution. The factors
outlined in Giacomini would govern the substance of the application.
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Appendix 1: Current Rules 22-4 and 22-7

Rule 22-4 — Time

Computation of time

(1) Unless a contrary intention otherwise appears, if a period of less than 7 days is
set out by these Supreme Court Civil Rules or in an order of the court, holidays
are not counted.

Extending or shortening time

(2) The court may extend or shorten any period of time provided for in these
Supreme Court Civil Rules or in an order of the court, even though the
application for the extension or the order granting the extension is made after
the period of time has expired.

Extending or shortening time respecting pleadings

(3) The period fixed by these Supreme Court Civil Rules or an order for serving,
filing or amending a pleading or other document may be extended by consent.

Notice of intention to proceed after delay of one year
(4) Inaproceeding in which judgment has not been pronounced, and no step has

been taken for one year, a party must not proceed until

(@) the expiration of 28 days after service, on all parties of record, of notice in
Form 44 of that party's intention to proceed, and

(b) acopy of the notice of intention to proceed and proof of its service has
been filed.

Want of prosecution

(5) Despite this rule, a defendant or respondent may apply to have a proceeding
dismissed for want of prosecution without serving a notice of intention to
proceed in Form 44.
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Attendance

(6) Attendance on an appointment before an official reporter within 1/2 hour
following the time fixed for the appointment is a sufficient attendance.

Rule 22-7 — Effect of Non-compliance

Non-compliance with rules

(7)  Unless the court otherwise orders, a failure to comply with these Supreme Court
Civil Rules must be treated as an irregularity and does not nullify

(@) aproceeding,
(b) astep taken in the proceeding, or
() any document or order made in the proceeding.

Powers of court

(8) Subject to subrules (3) and (4), if there has been a failure to comply with these
Supreme Court Civil Rules, the court may

(a) setaside a proceeding, either wholly or in part,

(b) set aside any step taken in the proceeding, or a document or order made in
the proceeding,

(c) allow an amendment to be made under Rule 6-1,

(d) dismiss the proceeding or strike out the response to civil claim and
pronounce judgment, or

(e) make any other order it considers will further the object of these Supreme
Court Civil Rules.

Proceeding must not be set aside for incorrect originating pleading

(9) The court must not wholly set aside a proceeding on the ground that the
proceeding was required to be started by an originating pleading other than the
one employed.
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Application to set aside for irregularity

(10) An application for an order under subrule (2) (a), (b) or (d) must not be granted
unless the application is made

(a)
(b)

within a reasonable time, and

before the applicant has taken a fresh step after knowledge of the
irregularity.

Consequences of certain non-compliance

(11) Without limiting any other power of the court under these Supreme Court Civil

then

Rules, if a person, contrary to these Supreme Court Civil Rules and without lawful

excuse,

(a)

(b)
(©

(d)

(e)

(f)

refuses or neglects to obey a subpoena or to attend at the time and place
appointed for the person's examination for discovery,

refuses to be sworn or to answer any question put to the person,

refuses or neglects to produce or permit to be inspected any document or
other property,

refuses or neglects to answer interrogatories or to make discovery of
documents, or

refuses or neglects to attend for or submit to a medical examination,

if the person is the plaintiff or petitioner, a present officer of a corporate
plaintiff or petitioner or a partner in or manager of a partnership plaintiff
or petitioner, the court may dismiss the proceeding, and

if the person is a defendant, respondent or third party, a present officer of
a corporate defendant, respondent or third party or a partner in or
manager of a partnership defendant, respondent or third party, the court
may order the proceeding to continue as if no response to civil claim or
response to petition had been filed.

[am. B.C. Reg. 28/2024, Sch. A, s. 28.]
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Failure to comply with direction of court

(12) If a person, without lawful excuse, refuses or neglects to comply with a direction
of the court, the court may make an order under subrule (5) (f) or (g).

Dismissal for want of prosecution

(13) If, on application by a party, it appears to the court that there is want of
prosecution in a proceeding, the court may order that the proceeding be
dismissed.
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