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This Policy Guideline is intended to provide a statement of the policy intent of legislation, and has been developed
in the context of the common law and the rules of statutory interpretation, where appropriate. This Guideline is
also intended to help the parties to an application understand issues that are likely to be relevant. It may also
help parties know what information or evidence is likely to assist them in supporting their position. This Guideline
may be revised and new Guidelines issued from time to time.

The Residential Tenancy Act and the Manufactured Home Park Tenancy Act provide that
a landlord may terminate a tenancy for illegal activity that meets one or more of the
following requirements:
•

has caused or is likely to cause damage to the landlord's property

•

has adversely affected or likely to adversely affect the quiet enjoyment,
security, safety or physical wellbeing of another occupant of the residential
property

•

has jeopardized or is likely to jeopardize a lawful right or interest of another
occupant or the landlord.1

This Guideline is intended to clarify relevant issues such as the meaning of "illegal",
what may constitute "illegal activity" and circumstances under which termination of the
tenancy should be considered.
The Meaning of Illegal Activity and What Would Constitute an Illegal Activity
The term "illegal activity" would include a serious violation of federal, provincial or
municipal law, whether or not it is an offense under the Criminal Code. It may include
an act prohibited by any statute or bylaw which is serious enough to have a harmful
impact on the landlord, the landlord's property, or other occupants of the residential
property.
The party alleging the illegal activity has the burden of proving that the activity was
illegal. Thus, the party should be prepared to establish the illegality by providing to the
arbitrator and to the other party, in accordance with the Rules of Procedure, a legible
copy of the relevant statute or bylaw.
In considering whether or not the illegal activity is sufficiently serious to warrant
terminating the tenancy, consideration would be given to such matters as the extent of
interference with the quiet enjoyment of other occupants, extent of damage to the
landlord's property, and the jeopardy that would attach to the activity as it affects the
landlord or other occupants.
For example, it may be illegal to smoke and/or consume an illicit drug. However, unless
doing so has a significant impact on other occupants or the landlord's property, the
mere consumption of the drug would not meet the test of an illegal activity which
1 Residential Tenancy Act, s. 47(1)(e); Manufactured Home Park Tenancy Act,
s. 40(1)(d)
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would justify termination of the tenancy.
On the other hand, a chemical drug manufacturing operation (e.g methamphetamine
lab), would form the basis for terminating the tenancy if it would jeopardize the landlord's
ability to insure his or her property.
A breach of a provision of the Legislation may or may not constitute an illegal activity
depending on the severity of the breach in respect of the criteria set out above. For
example, not paying one's rent contravenes the Legislation. However, merely not paying
rent in and of itself does not constitute an illegal activity. On the other hand, if the tenant
went around the residential property harassing the landlord so that he or she could not
collect the rent from other tenants, this might constitute illegal harassment and thus be an
illegal activity which would warrant terminating the tenancy.
Breaches of criminal statutes, if minor or technical, may not rise to the level of illegal activity
under the Legislation. However, more serious breaches of the same statute may rise to
that level. For example, a failure to obtain a business license to work at home, so long as
this would otherwise not contravene the tenancy agreement, would not be an illegal activity
warranting termination of the tenancy. On the other hand, running a brothel in the rental
unit would be an illegal activity warranting termination of the tenancy.
Circumstances for Ending the Tenancy
The illegal activity must have some effect on the tenancy. For example, the fact that a
tenant may have devised a fraud in the rental unit, written a bad cheque for a car
payment, or failed to file a tax return does not create a threat to the other occupants in
the residential property or jeopardize the lawful right or interest of the landlord. On the
other hand, a methamphetamine laboratory in the rental unit may bring the risk of
violence and the risk of fire or explosion and thus may jeopardize the physical safety of
other occupants, the landlord, and the residential property.
A tenant may have committed a serious crime such as robbery or physical assault,
however, in order for this to be considered an illegal activity which justifies issuance of a
Notice to End Tenancy, this crime must have occurred in the rental unit or on the
residential property.
If a person permitted in the rental unit or on the residential property engages in an illegal
activity, this may be grounds for terminating the tenancy even if the tenant was not
involved in the illegal activity. The arbitrator will have to determine whether or not the
tenant knew or ought to have known that this person may engage in such illegal activity.
The tenant may be found responsible for the illegal activity whether or not the tenant
was actually present when the activity occurred, so long as it was in the rental unit or on
the residential property. For example, the tenant may know that his or her guest has
been arrested for breaking and entering. The guest breaks into the rental unit of
another tenant. This may constitute grounds for ending the tenancy for illegal activity. A
further example may be where a tenant allows a teenage child of the tenant to have a
party in the rental unit or on the residential property while the tenant is away and one of
the party guests commits an illegal act in circumstances where supervision would be
found to be
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warranted and where the tenant knew or ought to have known that such an illegal act
could occur in the circumstances (underage drinking, use of drugs, presence of a
weapon).
The test of knowledge attributable to the tenant is the "reasonable person" test. If a
reasonable person would be expected to know or ought to know that illegal activity might
occur, the tenant will be responsible whether or not the tenant actually possessed this
knowledge. In other words, willful or inadvertent blindness to the possibility will not save
the tenant from the consequences of the guest's illegal activity.
The test for establishing that the activity was illegal and thus grounds for terminating the
tenancy is not the criminal standard which is proof beyond a reasonable doubt. A
criminal conviction is not a prerequisite for terminating the tenancy. The standard of
proof for ending a tenancy for illegal activity is the same as for ending a tenancy for any
cause permitted under the Legislation: proof on a balance of probabilities.2
Material Breach
Despite the provisions of the Legislation with respect to illegal activities, the parties may
agree that one or more specified activities, if conducted in the rental unit or on the
residential property may be considered a basis for ending the tenancy. In that event, the
ground for ending the tenancy would not be illegal activity. The ground for terminating the
tenancy would be material breach of the tenancy agreement. Whether or not the landlord
would be successful in ending the tenancy for such specified activity or activities would
depend on whether or not an arbitrator were to find that such a breach was both material
and that the term of the tenancy agreement which was breached was not itself
unconscionable.
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2 A balance of probabilities means that the arbitrator finds that the
landlord has established that it is more than 50% likely that the event
occurred and that it was illegal and that it had the impacts on other
occupants, the landlord, or the residential property or manufactured home
park set out in the Legislation.
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