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Introduction
1. Little Mountain Contracting Ltd. (the “Contractor” or “Little Mountain”) is a stump to dump logging contractor that performs timber harvesting services on Forest Licence FL A16882, held by West Fraser Mills Ltd. (“West Fraser”).  On August 21, 1996, West Fraser and Little Mountain entered into a replaceable contract, in writing, for a five year term, expiring July 31, 2001.  Under that contract, Little Mountain agreed to produce in each year 40,000 m3 of timber from timber available under FL A16882.

2. Ross Fillion Trucking Ltd. (the “Subcontractor” or “Fillion”), is a hauling subcontractor that performed hauling services for Little Mountain, between 1991 and 1999.  Fillion maintains that it is entitled to a replaceable subcontract, that Little Mountain failed to provide sufficient hauling work to it in 1999 and 2000, and that the Contractor is required to compensate Fillion in damages for the volume shortfall.  The parties have agreed to separate the issues of liability and damages.  This award deals with liability only.

Issues
3. The issues in dispute in this phase of the arbitration are as follows:

a.
Was or is the Subcontractor entitled to a replaceable subcontract pursuant to the provisions of either of the Timber Harvesting Contracts and Subcontracts Regulation BC Reg 259/91 (the 1991 Regulation), or the Timber Harvesting Contract and Subcontract Regulation BC Reg 22/96 (the 1996 Regulation)?

b.
Is the Contractor liable to the Subcontractor for a shortfall in volume?

Background
4. Little Mountain has logged for West Fraser on FL A16882 since 1991.  In 1991 and 1992, Little Mountain bid for the work each year.  From 1993 through 1995, Little Mountain negotiated rates with West Fraser.  According to Mr. Doug Monsen, the principal of Little Mountain, during those years there were no discussions with West Fraser regarding a replaceable contract.

5. On August 21, 1996, Little Mountain entered into a five year replaceable contract in writing with West Fraser (Exhibit 1, Tab 5), for the period August 1, 1996 to July 31, 2001.  At that time, the Allowable Annual Cut  (“AAC”) for FL A16882 was 252,700 m3.  Of that volume, a total of 160,000 m3 was allocated under three replaceable contracts as follows:

Little Mountain
40,000 m3
Timber Barron
60,000 m3
Lake Else

60,000 m3
6. In addition to performing stump to dump logging operations for West Fraser under its replaceable contract, Little Mountain also harvested timber under Small Business program licences which it acquired, performed back hauls for West Fraser, and harvested some non-replaceable volumes for West Fraser under FL A16882, and for other licensees, under other arrangements.

7. Between August 1, 1996, and July 1999, the Contractor logged the following volumes under its replaceable contract with West Fraser:

(a)
1996 - 30,425.52 m3
(b)
1997 - 34,270.37 m3
(c)
1998 - 16,822.83 m3
(d)
1999 - 26,446.56 m3
8. Fillion performed hauling services for Little Mountain from 1991 through 1999.  With the exception of 1999, the Subcontractor hauled logs for Little Mountain for more than six months in each of those years.

9. Fillion never had a written contract with Little Mountain.  In 1991, Fillion began performing hauling services for Little Mountain with one truck, which provided those services as and when Little Mountain requested the work.  According to Ross Fillion, the principal of the Subcontractor, after a while, his truck acquired fourth position in the order in which Little Mountain called out trucks to perform hauling work.  As time went by, Fillion purchased additional logging trucks, including two trucks acquired in December 1992 from Little Mountain.  Mr. Fillion testified that he acquired these vehicles because they had first and second positions.  In 1993, Fillion purchased a logging truck from another subcontractor, Granville Anderson, for the purpose of acquiring third position.  At this point, Fillion had positions one through four.  Another subcontractor, Davies, had position five.  Fillion provided additional vehicles for hauling when they were required by Little Mountain, and when Fillion had those trucks available.

10. According to Mr. Monsen, it was not until 1997 that Little Mountain established a seniority list for the order in which trucks would be called out to work.  He acknowledged that at that time Fillion had positions one to four while Davies had position five.  After that, Mr. Monsen testified it was a question of whoever else was available.  On occasion, Little Mountain required as many as ten or twelve trucks.

11. In May of 1998, West Fraser informed the Contractor that no further logging would be done on the licence in the foreseeable future due to high logging costs, poor wood quality and poor markets.  West Fraser also took the position that as a result of the logging performed by the Contractor up to that time on FL A16882 during the 1996-2000 cut control period, West Fraser had met its obligations to provide Little Mountain with timber under the replaceable contract, and had no further obligation to provide the contractor with timber for the balance of the cut control period.

12. West Fraser did not commission any new conventional logging under FL A16882 after May 1998.  However, beginning in February of 1999, Little Mountain did perform some conventional work, consisting of hauling decked wood, and some clean up work on blocks previously felled, for which it engaged Fillion to do the hauling.

13. The records produced by Little Mountain (Exhibit 2, Tab 2) show that the contractor’s total volume of conventional logging under FL A16882 in 1999 was 26,446.52 m3.  Of that volume, 6,407.54 m3 was logged by Little Mountain during July 1999, after the Contractor had ceased using Fillion to perform hauling services.

14. Mr. Monsen testified that during the summer of 1998, Little Mountain had no work at all from West Fraser for three months.  In September 1998, West Fraser informed the Contractor that it would consider selling logs to Little Mountain under a market logging arrangement.  In short, if Little Mountain wanted to work, it would have to market log.  Little Mountain made the choice to log and entered into a fixed term market logging contract dated October 6, 1998 (Exhibit 2, Tab 4).  Little Mountain harvested 29,500 m3 under this market logging contract.  It is common ground that this market logging contract, and the volumes harvested under it, formed no part of Little Mountain’s replaceable contract entitlement.

15. Little Mountain and West Fraser entered into a second market logging contract dated June 30, 1999 (Exhibit 2, Tab 5), under which Little Mountain harvested approximately 17,000 m3 in 1999, and 30,888.87 m3 in 2000.  The Contractor has incurred substantial losses on this work, and currently owes West Fraser approximately $300,000 for the timber it purchased under this market logging contract.

16. The parties disagree on whether the volumes logged by Little Mountain under the second market logging contract formed part of any entitlement of Fillion to a replaceable subcontract for hauling work.

17. Log hauling under the market logging contracts was sporadic, since hauling was dependent upon sales of the timber harvested.

18. At some point in 1998, Little Mountain purchased a logging truck and put it to work in the bush, in order to keep costs down.

19. Although Fillion performed some hauling work for Little Mountain under the Contractor’s first market logging contract, it did not haul any timber pursuant to the second market logging contract.

20. The facts concerning Little Mountain’s decision to not use Fillion to perform any hauling work after June 23, 1999, are disputed.  In essence, Little Mountain maintains that Fillion was not interested in performing hauling work on the market logging contracts.  The work was sporadic, and often involved long hauls on short notice.  The Contractor testified that in February 1999 onward, it experienced difficulty in obtaining from Fillion the vehicles it required, that there was a dispute about rates in early June 1999, and that on June 23, 1999, Fillion failed to provide a short log truck, and another vehicle.  Mr. Monsen testified that the Contractor did not use Fillion to perform log hauling work after that date because, in his view, Fillion had “quit” a job for which it had committed, but failed to provide equipment.  For its part, Fillion maintains that it did its best to provide equipment on short notice, denies that it refused to perform work for Little Mountain, and asserts that the Contractor wrongfully purported to terminate Fillion’s replaceable subcontract without notice in June 1999.

21. Mr. Monsen testified that, at the time of the hearing, there was no prospect for a  return to conventional logging for West Fraser on FL A16882, and that, in fact, West Fraser had informed the Contractor that there would be no conventional logging on the forest licence in the near future.  

22. Up to the time of this hearing, Little Mountain had not received any offer of a replacement contract from West Fraser. 

Positions of the Parties
23. Fillion maintains that under both the 1991 Regulation and the 1996 Regulation, Little Mountain was obligated to enter into a replaceable subcontract with it.  The Subcontractor asserts that by virtue of section 30 and Schedule 11 of the 1991 Regulation, it was entitled to replaceable subcontracts.  Section 30 of the 1991 Regulation provided: 

30.
A contractor under a contract, who enters into a subcontract that pertains to that contract, other than a replacement subcontract, shall do so only by means of a replaceable subcontract.

In essence, Fillion contends that if Little Mountain had a replaceable contract with the licence holder, West Fraser, prior to 1996, then Fillion was entitled to a replaceable hauling subcontract with Little Mountain.  Fillion also argues that, in any event, after Little Mountain entered into the written replaceable contract of August 21, 1996, with West Fraser, Fillion was entitled to a replaceable subcontract for hauling work pertaining to the Contractor’s replaceable volumes.

24. Little Mountain denies that it had a replaceable contract with West Fraser prior to August 1996.  On the question of whether Fillion has a replaceable subcontract, Little Mountain argues that because the parties had not entered into a written subcontract, Fillion could only obtain the right to a replaceable subcontract by operation of the 1996 Regulation.  The Contractor argues that the 1996 Regulation does not deem the subcontract to be amended to include a term requiring replacement, and that in the absence of any express agreement between the parties on this point, there is no replaceable subcontract.  Absent an express deeming of Schedule 17 to the 1996 Regulation into the subcontract, Little Mountain maintains that Fillion cannot now assert that the subcontract is automatically amended by operation of the 1996 Regulation.  This argument turns on s. 50 of the 1996 Regulation and s. 160 of the Forest Act.

25. Section 50 of the Regulation provides:

50.
The provisions set out in Schedules 1-6, 13-16, 19 and 20 are standard provisions for the purpose of section 160 of the Act.

26. Schedule 17 is the standard provision which requires that the contractor offer a replacement subcontract to a subcontractor who has satisfactorily performed its obligations.  Schedule 17 is not one of the schedules enumerated in s. 50 of the 1996 Regulation as a standard provision for the purpose of s. 160 of the Forest Act.

27. The relevant provisions of s. 160 of the Forest Act provide as follows:

160
(1)
A regulation prescribing a standard provision under section 154(c), 155(c) or 157(e) for ... subcontracts of any class may specify a deadline before which the parties to 

...

(b)
any of the subcontracts that do not conform to the requirement represented by the standard provision

must amend the ... subcontracts .... to conform to the requirement.

(3)
If a deadline for ... subcontracts of any class is specified by regulation under subsection (1) and

...

(b)
any of the subcontracts that does not conform to the requirement represented by the standard provision,

... is not amended by the parties to conform to that requirement, then, effective at the deadline, the ... subcontract, ... is conclusively deemed

(c)
to be amended to include the standard provision prescribed for that requirement, and

(d)
to be binding on the parties to the ... subcontract, ... in the same way as if amended by agreement between them.

28. Section 157(e) of the Forest Act authorizes the Lieutenant Governor in Council to make regulations prescribing for use in subcontracts a standard provision requiring contractors to offer replacement subcontracts to subcontractors by a prescribed time before expiry of the existing subcontract.

29. The Lieutenant Governor in Council has by s. 35 of the 1996 Regulation prescribed that if the subcontractor has satisfactorily performed its obligations under the subcontract, and subject to the contractor continuing to satisfactorily perform the existing subcontract, the contractor must offer a replacement subcontract to the subcontractor, and the replacement subcontract must be offered three months or more before the expiry of the subcontract being replaced.  Schedule 17 of the 1996 Regulation sets out the standard provision corresponding to section 35:


Schedule 17

(Section 35)

Replacement subcontract
1
Provided that the subcontractor has satisfactorily performed the subcontractor’s obligations under this subcontract, and subject to the contractor continuing to do so, the contractor will, at least 3 months before the expiry of this subcontract, offer the subcontractor a replacement subcontract that

(a)
commences on or before the expiry of this subcontract,

(b)
except as provided for in paragraph (c) and in the regulation, has substantially the same terms and conditions as this subcontract, and

(c)
provides for payment to the subcontractor of amounts to be agreed upon by the parties, or failing agreement, to be settled by the method of dispute resolution applicable to the subcontract.

30. Little Mountain contends that in the absence of either an express agreement or the “deeming in” of Schedule 17, pursuant to s. 160(3) of the Forest Act, there is no way to find or impose a replaceable subcontract in this case.

31. Fillion relies upon sections 34, 35 and 48 of the 1996 Regulation, as imposing a mandatory obligation on Little Mountain to offer a replacement contract.  Those regulations provide as follows:

Certain subcontracts must be replaceable
34
A contractor under a replaceable contract who enters into a subcontract that pertains to that replaceable contract must do so by means of a replaceable subcontract.

[en. BC Reg. 323/96, s. 2.]

Length and commencement of term and replaceability

35
(1)
The replaceable subcontract that a contractor is required to offer to a subcontractor under section 34 must provide that, if the subcontractor has satisfactorily performed its obligations under the subcontract, and subject to the contractor continuing to satisfactorily perform the existing subcontract,

(a)
the contractor must offer a replacement subcontract to the subcontractor, and

(b)
the replacement subcontract must

(i)
be offered 3 months or more before the expiry of the subcontract being replaced,

(ii)
provide that it commences on or before the expiry of the subcontract being replaced,

(iii)
be for a term no shorter than the term of the subcontract being replaced,

(iv)
provide for payment to the subcontractor of amounts in respect of timber harvesting services as agreed to by the parties, or failing agreement, as determined in accordance with section 25, and

(v)
otherwise be on substantially the same terms and conditions as the contract it replaces.

(2)
If a replaceable subcontract does not provide for an expiry date the subcontract expires on the second anniversary of the date on which the contract commenced.

Required provisions

48
To comply with the requirements of each of the sections listed below, a contract or subcontract must contain either the provision set out in the Schedule listed beside the section below, or a provision agreed to by the parties that it is consistent in all material ways with the requirement represented by that section.

Section

    Schedule
...



...

22 (1) and (2)

13

...



...

35



17

36 (2)



18

37(1)



19

27(2)



20

32. The Subcontractor argues that s. 48 of the 1996 Regulation makes compliance with s. 35 mandatory, and then argues that a subcontract must contain the provisions set out in Schedule 17 or “a provision agreed to by the parties that is consistent in all material ways with the requirement represented by that section”.  Because Little Mountain and Fillion did not agree on different language, Schedule 17, by operation of law, forms part of the subcontract.  Fillion maintains that s. 34 of the 1996 Regulation obliged Little Mountain to offer a subcontract, and that the subcontract must contain, by virtue of the 1996 Regulation, Schedule 17.  That is because the 1996 Regulation requires compliance with s. 35 so that it must include the provision referred to in Schedule 17.  In order for the subcontract to be lawful, it must include a replacement provision.

33. Little Mountain argues that if it had any obligation to offer a replaceable subcontract to Fillion, it was relieved of that obligation, pursuant to s. 22 and Schedule 13 of the 1996 Regulation by virtue of events beyond its reasonable control.  The Contractor contends that West Fraser has put an end to conventional logging.  Under the market logging agreements, the Contractor buys the timber from West Fraser, logs it and sells it to whoever will purchase it, all at very considerable risk to itself.  It points out that Little Mountain had no obligation to enter into a log sale contract and log the timber.  Little Mountain has suffered significant economic hardship as a result of entering into the log sale contracts.  Accordingly, if there is a replaceable subcontract, Little Mountain maintains that its failure to use Fillion is attributable to circumstances beyond its control.

34. Alternatively, Little Mountain relies on Schedules 19 and 20 of the 1996 Regulation and, in particular, the provision that a contractor is not required to offer a replaceable subcontract unless it is “reasonably apparent” that there will be a sufficient amount of work available for the replacement subcontract.  The Contractor says this is not at all apparent given its unprofitable market logging and West Fraser’s advice that there will be no more conventional logging for the rest of 2001 at least.  Schedule 20 permits a contractor who runs out of work available for the purpose of a replacement subcontract to terminate that subcontract.

35. Next, the Contractor argues that if there is a replaceable subcontract, it has no application to market logging.  As previously noted, it is common ground that the first market logging contract is not a replaceable contract.

36. Little Mountain relies on West Fraser’s economic plan (Exhibit 2, Tab 6) to argue that the market logging contracts are separate from the replaceable contracts.  It notes that under the economic plan approved by the Job Protection Commissioner, West Fraser obtained relief from the cut control requirements of its licence and that it agreed that it would “apply best efforts” to harvest at least 35% of its AAC “by normal arrangements or independent logging agreements with its contractors”.  West Fraser was no longer required to harvest any wood at all.  The independent logging agreements were an entirely different type of arrangement than West Fraser’s “normal arrangements”, i.e. the replaceable logging contracts.

37. Little Mountain contends that the reference in the second market logging contract to the replaceable contract does not bring that market logging contract within the ambit of the replaceable contract.  The Contractor argues that under the market logging contract, it did not harvest, transport and deliver timber to West Fraser pursuant to the replaceable contract.  According to Little Mountain, the market logging contract was fundamentally inconsistent with the terms of its  replaceable contract with West Fraser.

38. Little Mountain also argues that in June of 1999, Fillion effectively refused to perform work for Little Mountain by ceasing to provide trucks for the market logging work.  It says that Fillion refused to make available the trucks required to move a large amount of timber to a ship in a short period of time.

39. Finally, Little Mountain contends that its contractual obligations to Fillion have been met.  It maintains that Fillion hauled 126,000 m3 out of the Contractor’s 182,000 m3 of conventional timber harvested under FL A16882 from 1995 to 1998, or 70% of that timber.  The Contractor also argues that Little Mountain’s replaceable contract with West Fraser for 40,000 m3 per annum is adjustable downwards based upon the availability of timber.

40. The Contractor points out that although West Fraser harvested 67% of its total AAC over the five year cut control period, Little Mountain harvested, exclusive of market logging, 71% of its contractual volume.  Therefore, it maintains that the conventional timber supplied by West Fraser more than satisfied the licence holder’s contractual obligations to Little Mountain, and that the remaining market logging work was not part of the replaceable contract.

Analysis and Decision
Replaceability
41. The evidence before me is that in each of 1991 and 1992, Little Mountain had to bid for the work it obtained from West Fraser.  The Contractor clearly did not have replaceable rights at that time.  I heard very limited evidence regarding the nature of the arrangements between Little Mountain and West Fraser in 1993, 1994 and 1995.  It is by no means clear from that evidence that Little Mountain had a replaceable contract, and, if so, what the terms of that replaceable contract were, prior to August 1, 1996.

42. However, even if Little Mountain did not have a replaceable contract with West Fraser before August 1, 1996, it is undisputed that the Contractor entered into a five year replaceable contract with West Fraser at that time, and that Fillion performed hauling services, as a subcontractor to Little Mountain during the period covered by the replaceable contract.  Hauling is a “phase” of timber harvesting operations within the meaning of s. 1 of the 1996 Regulation.  Furthermore, it is clear from the evidence that much of the hauling work performed by Fillion for the Contractor pertained to Little Mountain’s replaceable contract to provide stump to dump logging services for West Fraser on FL A16882.

43. The question of whether Fillion was entitled to a replaceable subcontract turns on the application of the following provisions of the Forest Act, RSBC 1996, c. 157 and the 1996 Regulation:

152
In this section and sections 153 to 162:

“replaceable subcontract” means a contract

(a)
that includes a requirement that the contractor by a prescribed time before expiry of the existing subcontract, must, if the subcontractor has satisfactorily performed the existing subcontract up to the time of the offer, make an offer to the subcontractor, conditional on the subcontractor continuing to satisfactorily perform the existing subcontract, of a replacement subcontract that

(i)
provides for payment to the subcontractor of the amounts agreed by the parties, or failing agreement, of the amounts settled by the method of dispute resolution provided under the existing subcontract at the time of the offer, and

(ii)
subject to a requirement as to length of term prescribed under section 157(d)(ii), is otherwise on substantially the same terms and conditions as the existing subcontract, and 

(b)
that conforms to the requirements for replaceable subcontracts prescribed under section 157.

...

“subcontractor” means a person who has an agreement with a contractor to carry out one or more aspects of the contractor’s responsibilities to the holder of the forest licence, timber licence, timber sale licence or tree farm licence, as the case may be.

Requirement for replaceable contracts and subcontracts
157
The Lieutenant Governor in Council may make regulations

...

(b)
requiring the holder of a replaceable contract who enters into a subcontract, including a replacement subcontract, to do so only by means of replaceable subcontract,

...

(e)
prescribing

...

(ii)
for use in subcontracts made by contractors described in subparagraph (i) with subcontractors, a standard provision representing the requirement referred to in paragraph (a) of the definition of “replaceable subcontract” in section 152.

Applicability of certain prescribed provisions to existing contracts and subcontracts
160
(1)
A regulation prescribing a standard provision under section 154(c), 155(c) or 157(e) for ... subcontracts of any class may specify a deadline before which the parties to 

...

(b)
any of the subcontracts that do not conform to the requirement represented by the standard provision

must amend the ... subcontracts .... to conform to the requirement.

(3)
If a deadline for ... subcontracts of any class is specified by regulation under subsection (1) and

...

(b)
any of the subcontracts that does not conform to the requirement represented by the standard provision,

as the case may be, is not amended by the parties to conform to that requirement, then, effective at the deadline, the ... subcontract, ... is conclusively deemed

(c)
to be amended to include the standard provision prescribed for that requirement, and

(d)
to be binding on the parties to the ... subcontract, ... in the same way as if amended by agreement between them.

The following provisions of the Timber Harvesting Contract and Subcontract Regulation, BC Reg. 22/96, some of which I have previously set out above, but which are reproduced here for convenience, are also relevant:

Contracts and subcontracts must be in writing
3
(1)
Persons entering into a contract or subcontract must do so in writing.

(2)
Each of the parties to a contract or subcontract that does not comply with a requirement of this regulation must make reasonable efforts to cause the contract or subcontract to conform to the requirement.

Certain subcontracts must be replaceable
34
A contractor under a replaceable contract who enters into a subcontract that pertains to that replaceable contract must do so by means of a replaceable subcontract.

[en. BC Reg. 323/96, s. 2.]

Length and commencement of term and replaceability

35
(1)
The replaceable subcontract that a contractor is required to offer to a subcontractor under section 34 must provide that, if the subcontractor has satisfactorily performed its obligations under the subcontract, and subject to the contractor continuing to satisfactorily perform the existing subcontract,

(a)
the contractor must offer a replacement subcontract to the subcontractor, and

(b)
the replacement subcontract must

(i)
be offered 3 months or more before the expiry of the subcontract being replaced,

(ii)
provide that it commences on or before the expiry of the subcontract being replaced,

(iii)
be for a term no shorter than the term of the subcontract being replaced,

(iv)
provide for payment to the subcontractor of amounts in respect of timber harvesting services as agreed to by the parties, or failing agreement, as determined in accordance with section 25, and

(v)
otherwise be on substantially the same terms and conditions as the contract it replaces.

(2)
If a replaceable subcontract does not provide for an expiry date the subcontract expires on the second anniversary of the date on which the contract commenced.

44. Sections 48, 50 and Schedule 17 of the Regulation are set out above at paragraphs 25, 29 and 31 of this award.

45. There is no doubt that Little Mountain subcontracted hauling services to Fillion which pertained to the Contractor’s replaceable contract with West Fraser after August 1, 1996.  Section 34 of the 1996 Regulation imposed a mandatory requirement on Little Mountain to do so by means of a replaceable subcontract.  The introductory words to s. 35(1) of the 1996 Regulation, which provide, “The replaceable subcontract that a contractor is required to offer to a subcontractor under s. 34 ...”, serve to reinforce the fact that it is s. 34 of the Regulation which imposes the obligation on a contractor to offer a subcontract to a subcontractor that has satisfactorily performed its obligations under the subcontract.

46. There is no suggestion that Fillion was performing its obligations as a hauling subcontractor to Little Mountain in anything other than a satisfactory manner in 1996.

47. Section 48 of the 1996 Regulation requires that a subcontract, in order to comply with s. 35 of the Regulation, must contain either Schedule 17 or “a provision agreed to by the parties that is consistent in all material ways with [s. 35].”  I accept the submission of Fillion that, in the absence of an agreement between the parties on different language, Schedule 17 is, by operation of sections 48 and 35 of the 1996 Regulation, incorporated into the subcontract between Little Mountain and Fillion.  In other words, the Contractor’s obligation to offer a replaceable subcontract is mandated by s. 34 of the 1996 Regulation.  Sections 48 and 35 of the 1996 Regulation, when read together, operate to incorporate Schedule 17 in the subcontract, in circumstances where the parties have not expressly agreed on different but consistent language.  The omission of Schedule 17 from the list of standard provisions enumerated in s. 50 does not defeat the subcontractor’s entitlement to a replaceable contract.

48. I reject the submission of the Contractor that the failure of the parties to enter into a written contract, as contemplated by s. 3 of the 1996 Regulation operates as a bar to the subcontractor’s entitlement to a replaceable subcontract.  To find otherwise would be to permit a party, by its non-compliance with the 1996 Regulation, to defeat one of the principal objects of that Regulation, which is to provide subcontractors who have satisfactorily performed their obligations with security of contract similar to that enjoyed by the holders of replaceable contracts or replaceable licences.

49. To summarize, I find that Fillion was entitled, in August 1996, to a replaceable subcontract for hauling services, and that subcontract applied to hauling services performed in respect of the replaceable volumes pertaining to Little Mountain’s replaceable contract of August 21, 1996 with West Fraser.

50. I pause here to observe that it is clear from the award of Arbitrator Johnston in DSF Enterprises Ltd. v. MacMillan Bloedel Ltd. (June 14, 1994) p. 21 that the subcontractor’s entitlement to work under the replaceable subcontract is limited to its rights under the replaceable subcontract, and does not include any allowance for additional work, such as back hauling, or the hauling of non-replaceable volumes.

Log Sale Contract of June 30, 1999
51. I turn next to the question of whether Fillion had any entitlement to hauling work performed under the log sale contract of June 30, 1999 (Exhibit 2, Tab 5).  That contract provides in part:

3.
Subject to the terms and conditions of this Contract, the Vendor hereby agrees to sell, and the Purchaser agrees to purchase the volumes and grades of logs (the “Logs”) to be harvested from the areas (the “Operating Areas”) within the Licence Area described in the Term Sheet.

4.
The Purchaser will harvest, transport and deliver to the point of scaling the Logs, as a Contractor of the Vendor pursuant to the Replaceable Timber Harvesting Contract No. LMC-4 dated August 21, 1996 (the “Timber Harvesting Contract”) between the Vendor and the Purchaser, except as otherwise agreed by the parties and except to the extent inconsistent with the terms of this Contract.

(emphasis added)

52. The log sale contract of June 30, 1999 is a product of the economic plan approved by the Job Protection Commissioner for West Fraser in April 1999, by which West Fraser committed to apply its best efforts to have at least 35% of the normal AAC harvested under FL A16882 during 1999 and 2000 by “normal arrangements or independent logging agreements with its contractors” (Exhibit 2, Tab 6). Under the economic plan, West Fraser was relieved of its cut control obligations under FL A16882, and its other forest licenses.  The objectives of the economic plan, as stated in Exhibit 2, Tab 6, which independent logging agreements such as the log sale contract of June 30, 1999 between West Fraser and Little Mountain, are intended to achieve, included the provision of some degree of continued employment to West Fraser’s logging contractors.  

53. However, under the log sale contract, Little Mountain assumed all of the risks of harvesting and then selling the logs at a price which would cover its costs.  The Contractor was no longer required to deliver any of the logs to West Fraser, other than any which West Fraser purchased.  As Mr. Jackson submits on behalf of the Contractor, this was a fundamentally different contract than the replaceable timber harvesting contract dated August 21, 1996.  It was a contract for the purchase and sale of timber rather than for the performance of timber harvesting services intended to supply volume to West Fraser’s mills and to meet the contractor compliance clause of West Fraser’s forest licence FL A16882.  Furthermore, the Contractor argues, with some force, that it would be manifestly unfair to impose upon it an obligation to offer the hauling work to Fillion for the volumes which it chose to harvest under the log sale contract.  To do so would place the Contractor in the difficult position of being obliged to provide hauling work to Fillion if it chose to take the risk of purchasing and selling the logs, in circumstances where it had no obligation to enter into the log sale contract in the first instance.

54. The log sale contract does not contain any express provision stipulating that volumes harvested under that agreement form part of Little Mountain’s entitlement to a replaceable volume of 40,000 m3 per annum.  Nor am I persuaded that such a term arises by necessary implication.  While the opening words of paragraph 4 of the log sale contract of June 30, 1999, cited above, may operate to incorporate into the log sale contract an obligation on the part of Little Mountain to harvest and transport logs in keeping with the environmental, fire fighting and other operational standards contained in its replaceable timber harvesting contract, I accept the Contractor’s submission that to treat the timber purchased, harvested and sold by Little Mountain under the log sale contract of June 30, 1999 as replaceable volume would be inconsistent with the terms of the log sale contract.  As the Contractor points out, under the log sale contract, it was not paid for the performance of stump to dump logging services.  Rather it purchased the logs.  West Fraser did not direct the logging work.  Little Mountain was not required to deliver timber to West Fraser other than those logs which West Fraser chose to purchase.  Furthermore, a year before West Fraser and Little Mountain entered into the log sale contract of June 30, 1999, West Fraser had asserted that it had already provided to Little Mountain all of the timber to which it was entitled under its replaceable contract for the 1996 - 2001 cut control period.  For these reasons, I find that the volumes harvested by Little Mountain under the log sale contract of June 30, 1999 are  not replaceable volumes in respect of which Fillion had hauling rights under its replaceable subcontract.

55. Because I have found that timber harvested under the log sale contracts did not constitute replaceable volume, it is not necessary for me to address the Contractor’s argument that West Fraser’s insistence on market logging constituted an event beyond the reasonable control of the Contractor within the meaning of s. 22 and Schedule 13 of the 1996 Regulation, which would have absolved the Contractor of any liability for failure to allocate hauling work to Fillion under the market logging contracts.

Amount of Work
56. The amount of hauling work  to which Fillion was entitled under its replaceable subcontract is to be determined by reference to Little Mountain’s conventional harvesting operations under its replaceable contract with West Fraser, and excludes any entitlement to work relating to Little Mountain’s market logging contracts with the licence holder.

57. Section 36 of the 1996 Regulation provides that a replaceable subcontract must specify the amount of work to be performed during its term and, in circumstances where the parties have not stipulated an amount of work, provides a formula for determining the amount of work as a percentage of the total amount of work of the type performed by the subcontractor that is required by the contractor in respect of all timber harvesting operations carried out under the replaceable contract.

58. I agree with Fillion’s submission that in this case, the appropriate period for that determination should run from August 1, 1996, the commencement date of the replaceable contract between Little Mountain and West Fraser and should extend until the time in 1998 when Little Mountain began to use its own truck to haul in first position.  According to the Contractor’s records (Exhibit 2, Tabs 1 and 2), during the period August 1, 1966 to December 31, 1998, Fillion hauled 67,359.29 m3 of conventional timber.  During the same time period, Little Mountain logged a total of 81,578.72 m3 of conventional wood under FL A16882.  If one uses these volumes to determine the percentage of work to which Fillion was entitled, the result is an entitlement to 82.56% (which I round up to 83%) for the hauling work pertaining to the Contractor’s conventional harvesting operations.

Termination
59. It is common ground that neither party gave notice of termination of the subcontract in writing.  Nor am I able to find any evidence of words or conduct, on the part of either party, demonstrating an unequivocal intention to bring the subcontract to an end, prior to this hearing.

60. The Contractor argues that Fillion quit by failing to make trucks available and/or by refusing to perform work for Little Mountain.  The first alleged failure to make vehicles available occurred in February 1999.  I received evidence that on February 7, 1999, Mr. Monsen spoke with Mr. Fillion to request vehicles, and was told that a short log truck would be available the following week, and that all of his other trucks were committed until spring breakup.  I accept Mr. Fillion’s evidence that, at this stage, he did not have vehicles available for Little Mountain, but still wished to work for the Contractor.  That evidence is supported by the fact that Fillion did perform hauling services for Little Mountain into June of 1999.

61. On June 8, 1999, there was a dispute about rates for a haul to Kitsalt.  This work related to the first market logging contract, which formed no part of the replaceable hauling volume.  While it is clear from the testimony of both Mr. Fillion and Mr. Monsen that relations between the parties were deteriorating at this point, Mr. Monsen’s diary note for June 8 (Exhibit 2, Tab 7) indicates that Fillion had four trucks available to work for Little Mountain on the following day, although the Contractor apparently required a total of eight vehicles.

62. With respect to the shut down of the log dump on June 16, 1999, I accept Mr. Monsen’s testimony, borne out by his diary note for that day, that this was a temporary shutdown occasioned by low tides, which prevented the loading of logs onto a waiting vessel.  Mr. Monsen also testified that when hauling recommenced, Fillion supplied some trucks.

63. On June 23, 1999, according to Mr. Monsen, Fillion failed to provide a short log truck, and another vehicle.  Little Mountain had to obtain a short logger from another subcontractor.  Mr. Monsen gave evidence that after this incident, Little Mountain did not call upon Fillion to perform any further hauling work.

64. However, Mr. Monsen’s diary contains a note for June 30, 1999 recording that he and Ross Fillion spoke by telephone on that date.  Mr. Fillion inquired whether his company was “finished” with Little Mountain.  According to his note, Mr. Monsen responded “not necessarily”.  Mr. Fillion concluded the conversation by indicating that he intended to consult with his solicitors.

65. I find that Little Mountain did not terminate the subcontract in June of 1999 for unsatisfactory performance and, in any event, I am not satisfied that it had grounds to do so.  Both the June 16 and June 23 disputes related to hauling work in connection with market logging work, which fell outside the ambit of the replaceable subcontract.  Furthermore, up to the time of the arbitration hearing, neither party had given written notice to the other, as required by s. 37(2) of the 1996 Regulation, to terminate the subcontract on the ground that the Contractor had run out of work available for the purposes of the replacement subcontract.  I find that up to the time of the arbitration hearing, neither party had terminated the subcontract.

66. Little Mountain argues that by virtue of s. 37(1) of the 1996 Regulation and Schedule 19, it is not now obliged to offer a replacement subcontract unless it is “reasonably apparent at the time when the offer otherwise must be made that there will be a sufficient amount of work available for the replacement subcontract, based upon the contractor’s then current or future replacement contract with the licence holder”.

67. In support of this argument, the Contractor relies upon the evidence that West Fraser has not commissioned any new conventional logging in the last two years, and indeed, at least at the time of the hearing, had not yet offered the Contractor a replaceable contract.  

68. At the time of the hearing, which was approximately one and a half months after West Fraser ought to have offered Little Mountain a replacement contract for its current replaceable contract, which expires July 31, 2001, it was not, in my view “reasonably apparent” that Little Mountain would have a sufficient amount of work available for a replacement subcontract.  In addition to the evidence that West Fraser had not commissioned further conventional logging, and has only offered Little Mountain uneconomical work under the log sale contract of June 30, 1999, there is the evidence reflected in West Fraser’s economic plan, that the licence holder has substantially scaled back its operations since it entered into the replaceable contract of August 21, 1996 with Little Mountain.  In these circumstances, I am not persuaded that Little Mountain is obliged to offer Fillion a replacement subcontract for any period subsequent to July 31, 2001.  I therefore find that the Contractor is not required to offer Fillion a replacement subcontract for any term commencing August 1, 2001.

Conclusion
69. I find that Fillion was entitled to a replaceable subcontract for the period August 1, 1996 to July 31, 2001.  I also find that the Subcontractor was entitled to 83% of the hauling work pertaining to timber harvesting conducted under Little Mountain’s replaceable contract with West Fraser.  Fillion is entitled to an assessment of any loss or damage it has sustained in respect of such hauling work for 1999.  If the parties are unable to resolve the amount of compensation payable, I retain jurisdiction to deal with that matter. 

70. Because success was divided on the liability issues, each party shall bear their own costs of this arbitration.

71. It is so awarded.

DATED at Victoria, British Columbia, August 10, 2001.

___________________________________

PAUL J. PEARLMAN, Q.C.


Arbitrator



