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1. This is an application for interim relief in proceedings where I have been appointed by the parties to arbitrate a dispute concerning conventional falling and bucking rates for work performed by L.A. Falling Ltd. (the “Subcontractor”) for Wahkash Contracting Ltd. (the “Contractor”) at Knight Inlet.

2. The Subcontractor applies for an order requiring the Contractor to pay to it the sum of $76,081.27, as monies owed for unpaid falling and bucking services, which fell due in June 2000.

3. I will begin by explaining the particular circumstances which give rise to this application, and then address the questions of whether I have jurisdiction to make the order sought and, if so, whether I should do so in this case.

Background
4. In its statement of claim dated February 8, 2000, the Subcontractor requests that I determine a rate for the periods June/96 - May/97, June/97 - May/98, June/98 - May/99 and June/99 - May/2000.

5. For its part, the Contractor submits that the 1996 rate is not properly before me, but invites me to set a rate applying the criteria set out in Section 25 of the Timber Harvesting Contract and Subcontract Regulation (the “Regulation”) for each operating year from June 15, 1997 through to June 2000.

6. The Subcontractor and the Contractor both accept that the Contract for falling and bucking services between L.A. Falling Ltd. and Wahkash Contracting Ltd. was a replaceable subcontract within the meaning of the Regulation.

7. The parties first invoked the dispute resolution provisions of the Regulation in 1997.  As contemplated by section 26 of the Regulation, they agreed to a provisional rate of $4.55/m3 in June of 1997.  The Contractor paid the provisional rate on all invoices rendered by the Subcontractor from June of 1997 through May 2000.

8. I have been advised by the parties that in June 2000, Wahkash Contracting Ltd. terminated its contract with L.A. Falling Ltd., and that the Subcontractor has performed no further services for the Contractor since that time.  The parties have also informed me that there is an outstanding dispute regarding the contract termination, which is the subject of separate proceedings. That dispute is not before me.

9. The rate dispute came on for hearing, commencing December 4, 2000.  On December 5, 2000, at the request of Mr. MacDonald, counsel for the Subcontractor, I adjourned the rate arbitration to allow the Subcontractor time to review and consider its response to certain documents disclosed by Wahkash Contracting Ltd., either shortly before, or upon the commencement of the arbitration proceeding.

10. Mr. MacDonald, counsel for the Subcontractor, has applied for an interim award requiring that:

“Wahkash Contracting Ltd. pay to L.A. Falling Ltd. forthwith the amount due on the June 2000 invoice of L.A. Falling Ltd. in the sum of $76,081.27, being the provisional rate for all wood watered in the month of June 2000 and including the applicable GST.”

11. That sum represents the amount claimed by the Subcontractor, at the provisional rate of $4.55 per m3, for unpaid falling services performed in respect of wood delivered and scaled in June 2000, immediately prior to the termination of the contract.

12. The Contractor, rather than paying the sum of $76,081.27 to L.A. Falling in June 2000, paid those monies to its solicitors in trust.  It did so on two grounds.  First, Wahkash Contracting Ltd. had received advice from its accountants that L.A. Falling Ltd. might be reassessed by the Workers Compensation Board for approximately $24,000.00 for 1999 and 2000, which amount the Contractor might be required to pay if L.A. Falling Ltd. were unable to do so.  Secondly, the Contractor has asserted the right to set off the funds withheld against any amount which L.A. Falling Ltd. might be required to repay to Wahkash Contracting Ltd., in the event that I were to set final rates which were lower than the provisional rate of $4.55 per m3.

13. In addition to seeking interim relief in these proceedings, the Subcontractor has commenced an action in the Courtenay Registry of the Supreme Court of British Columbia against Wahkash Contracting ltd. in which it claims the sum of $76,081.27 as a debt owing for the unpaid June 2000 invoice for falling and bucking services.  That action was commenced on September 13, 2000, after the parties had referred the rate dispute to arbitration, but prior to the commencement of the arbitration hearing.  On September 29, 2000, the Contractor filed a Statement of Defence in the Supreme Court action, denying the debt, pleading that the provisional rate was agreed without prejudice to the Defendant’s right to dispute that rate at arbitration, and claiming a set off.  The Subcontractor brought garnishment proceedings before judgment, as the result of which the Bank of Montreal, as Garnishee, has paid into Court the full sum of $76,081.27.  Those funds remain in Court at this time.

14. The Subcontractor claims payment of the sum of $76,081.27 as a debt owing for unpaid falling and bucking services in both this proceeding and the action brought in the Supreme Court of British Columbia.

Submissions of the Parties
15. The Subcontractor argues that Section 26 of the Regulation requires the Contractor to pay the provisional rate, and that Wahkash Contracting Ltd. is in breach of both its statutory obligations under Section 26 of the Regulation and the standard provisions of Schedule 14 to the Regulation, which are conclusively deemed to be included in the contract between L.A. Falling Ltd. and Wahkash Contracting Ltd. by operation of the Regulation.

16. The relevant provisions of Section 26 of the Regulation and Schedule 14 are as follows:

26.
A replaceable contract must provide that if a rate dispute arises,

(a)
except as otherwise provided for under this section, the parties must continue to observe their respective rights and obligations under the contract unless both parties agree otherwise,

(b)
if the parties to a rate dispute are unable to agree upon the amount to be paid for timber harvesting services provided from the beginning of the rate dispute until it is resolved, the contractor must be paid a provisional rate equal to the rate in effect for prior timber harvesting services,

(c)
a party to a rate dispute may apply to an arbitrator to increase or decrease the provisional rate as determined by paragraph (b) to reflect any significant change in operating conditions or operating costs relative to those encountered for prior timber harvesting services, and

(d)
the rate determined by an arbitrator in a rate dispute is retroactive to the beginning of the commencement of the work in respect of which the rate dispute arose, and the award by the arbitrator must provide for repayment of any difference between the rate awarded and the provisional rate agreed to by the parties or determined by this section.


Schedule 14


(Sections 25 and 26)


Standard Provision - Rate Dispute
1.
If a rate dispute as defined in the regulation arises

(a)
the dispute will be resolved in accordance with the provisions of this contract for dispute resolutions required by section 5 of the regulation and in accordance with sections 25 and 26 of the regulation,

(b)
the contractor will continue to provide services to the licence holder under this contract in the ordinary course of business unless both parties agree otherwise,

(c)
until the dispute is resolved, the contractor will be paid a provisional rate equal to the rate paid to the contractor for services provided under this contract before the dispute or under a prior replaceable contract, unless the parties agree to another provisional rate,

(d)
at any time during the dispute resolution proceedings either party may apply to an arbitrator to increase or decrease the provisional rate determined under subparagraph (b) to reflect any significant change in operating costs from those experienced in relevant prior timber harvesting services provided go the licence holder, and

(e)
the rate or rates determined by the arbitrator will be retroactive to the commencement of the work in relation to which the rate dispute arose and prior payments to the contractor will be adjusted accordingly.

17. Mr. MacDonald argues that the requirements of Section 26(a), (b) and (d) of the Regulation are mandatory, that Wahkash has no right to unilaterally terminate payments under the contract, and that the Contractor’s only remedy, where it believes a provisional rate is too high, is to apply to the arbitrator to lower that rate pursuant to section 26(c).

18. Counsel for the Subcontractor submits that the scheme of the Regulation provides for the resolution of disputes between licensees and contractors, or contractors and subcontractors without stoppages of work and says that Wahkash Contracting Ltd., by unilaterally withholding payment of the June 2000 invoice, is in breach of Section 26(a) of the Regulation and the standard contractual terms of Schedule 14, both of which are reproduced above.  He urges me to find that my jurisdiction to adjudicate the rate dispute includes making an order that the Contractor pay the monies it is required to pay pursuant to Section 26 of the Regulation.  

19. Mr. MacDonald also points to Section 9 of the Commercial Arbitration Act, R.S.B.C. 1996, c. 55, which provides an arbitrator with the authority to make “an interim award respecting any matter on which the arbitrator may make a final award”, and to the general powers of an arbitration tribunal to grant interim relief under Section 29(1)(c) of the Domestic Commercial Arbitration Rules of Procedure.  Counsel for the Subcontractor submits that I should make the order sought without regard to the fact that payment out of the monies in court to L.A. Falling Ltd. may require a further order of the Supreme Court of British Columbia.

20. Mr. Shook, on behalf of Wahkash Contracting Ltd. contends that the interim relief sought by the Subcontractor does not form part of a rate dispute within the meaning of the Regulation, and that I do not have the power, under the Regulation, to enforce payment of a debt.  Counsel for the Contractor also argues that L.A. Falling Ltd. has invoked the jurisdiction of the Supreme Court of British Columbia for its debt claim and that court is the appropriate forum for resolution of the debt action.  In the alternative, Wahkash Contracting Ltd. argues that if I do have the jurisdiction to make the order sought, it would be highly prejudicial to the Contractor for me to order payment if, at the conclusion of the arbitration, the rate dispute is resolved in the Contractor’s favour, L.A. Falling Ltd. does not, at that time, have the ability to repay the difference between the provisional rate and the final rate.  The Contractor submits that the balance of convenience weighs against making an order for payment at this time.

21. Neither party was able to find any judicial or arbitral authority directly on the point.

ANALYSIS
Jurisdiction
22. My jurisdiction as an arbitrator is limited to the powers conferred by the Regulation, which was made by the Lieutenant-Governor in Council pursuant to Section 155(e) of the Forest Act.  I have no inherent jurisdiction or powers.

23. Section 1(1) of the Regulation provides that a “rate dispute” means a dispute that arises when the parties to a replaceable contract or a replaceable subcontract are unable to agree upon the amount to be paid for the timber harvesting services to be provided thereunder.

24. The parties have appointed me to adjudicate a rate dispute regarding the rates payable under a replaceable subcontract between L.A. Falling Ltd. and Wahkash Contracting Ltd. for falling and bucking services performed prior to the termination of that subcontract in or about June 2000.

25. Section 6 of the Regulation applies the Commercial Arbitration Act to the arbitration of disputes under the Regulation:

6.
Subject to this Part, the Commercial Arbitration Act applies to the arbitration of disputes arising under or in connection with a contract or subcontract between the parties to the contract or subcontract, and for that purpose the Commercial Arbitration Act is adopted as part of the dispute resolution system under this Part.

26. By virtue of Section 8(12) of the Regulation, the arbitration of the rate dispute must, except where inconsistent with the requirements of Part 4 of the Regulation, be conducted in accordance with the rules of the British Columbia International Commercial Arbitration Center for the conduct of domestic commercial arbitrations, unless the parties to the arbitration agree otherwise.

27. Similarly, Section 22 of the Commercial Arbitration Act, R.S.B.C. 1996, c. 55 provides:

22(1)
Unless the parties to an arbitration otherwise agree, the rules of the British Columbia International Commercial Arbitration Center for the conduct of domestic commercial arbitrations apply to that arbitration.

28. Under Section 1 of the Commercial Arbitration Act, an award is defined:

Means the decision of an arbitrator on the dispute that was submitted to the arbitrator and includes:

(a)
an interim award ... .

(emphasis added)

29. Again, the dispute submitted to me is the rate dispute.

30. There is no doubt that by virtue of Section 9 of the Commercial Arbitration Act, an arbitrator hearing a dispute under the Timber Harvesting Contract and Subcontract Regulation may make an interim award.  However, Section 9 of the Commercial Arbitration Act specifically provides:

9.
During the arbitration, an arbitrator may make an interim award respecting any matter on which the arbitrator may make a final award.
(emphasis added)

31. The matter upon which I may make a final award is the rate for conventional falling and bucking services performed by the Subcontractor for Wahkash for each operating year between June 1997 and May 2000 and, after hearing all of the evidence, should I decide that the issue is properly before me, a rate for the 1996-1997 operating year.

32. An arbitrator hearing a rate dispute could clearly make an interim award which, for example, adjusted the provisional rate where a replaceable subcontract remained in force between the parties during the course of the arbitration proceedings.

33. However, I am not persuaded that the issue of payment of the unpaid June 2000 invoice for services performed at the agreed provisional rate is  part of the dispute that was submitted to me, or falls within the scope of an interim award respecting any matter on which I may make a final award.  My jurisdiction to set a rate is governed by Section 25 of the Regulation, rather than Section 26, which stipulates the terms which a replaceable contract or subcontract must provide in order to ensure that the parties continue to observe their respective rights and obligations pending resolution of the rate dispute.  Section 26 does confer upon an arbitrator the authority to increase or decrease a provisional rate (Section 26(c)).  Furthermore, Section 26(d) requires an arbitrator, on making a final rate determination, to provide for repayment of any difference between the rate awarded and the provisional rate.  It does not confer any power upon an arbitrator to adjudicate a debt claim where, as here, one party withholds payment for services performed at the provisional rate.

34. Mr. MacDonald also referred me to the Domestic Commercial Arbitration Rules of Procedure.  The following rules are germaine to this application:

19.
Conduct of the Arbitration
(1)
Subject to these Rules, the arbitration tribunal may conduct the arbitration in the manner it considers appropriate but each party shall be treated fairly and shall be given full opportunity to present its case.

(2)
The arbitration tribunal shall strive to achieve a just, speedy and economical determination of the proceeding on its merits.

29.
General Powers of the Arbitration Tribunal
(1)
Without limiting the generality of Rule 19 or any other Rule which confers jurisdiction or powers on the arbitrational tribunal, and unless the parties at any time agree otherwise, the tribunal may:

...

(b)
make a partial award;

(c)
make an interim order or award on any matter with respect to which it may make a final award, including an order for costs, or any order for the protection or preservation of property that is the subject matter  of the dispute;

...

(k)
make an award ordering specific performance, rectification, injunctions and other equitable remedies.

(emphasis added)

35. In my view, I am not being asked to make a “partial award” within the meaning of Section 29(1)(b).  In the context of this case, a partial award would be, for example, an award setting the conventional falling and bucking rate for only one of the years in dispute.

36. Consistent with Section 9 of the Commercial Arbitration Act, an arbitrator’s authority to make an interim order or award under Section 29(1)(c) of the Domestic Commercial Arbitration Rules and Procedure is limited to “any matter with respect to which it may make a final award”.  As I have previously stated, I am being asked to make an award with respect to a matter distinct from the rate dispute.  Accordingly, the relief sought is not an interim order or award which falls within the ambit of Section 29(21)(c).  Furthermore, the relief sought, payment to the Subcontractor of the sum of $76,081.27 would not, in my view, be an order which can properly be characterized as one for “the protection or preservation of property that is the subject matter of the [rate] dispute”.  Nor is the interim relief sought properly characterized as an order for specific performance within the meaning of Section 29(1)(k).  It is nothing more or less than an order for payment of a debt claimed by L.A. Falling Ltd. from Wahkash Contracting Ltd.

37. For these reasons, I find that I do not have the jurisdiction to make the order sought. 

Supreme Court Proceedings
38. If I am wrong, and either the Regulation, or the Commercial Arbitration Act does authorize me to make the order sought, I would decline to do so in this case.  In circumstances where the Subcontractor has commenced an action in the Supreme Court of British Columbia for the payment of the same debt which is the subject of this application, and where the monies have been garnisheed and paid into court, I believe it would be imprudent for an arbitrator to take jurisdiction in the same matter.  To do so would result in multiple proceedings.  

39. Furthermore, the events giving rise to the termination of the contract are the subject of a separate dispute between the parties, which is not before me.  Although I have heard limited representations from counsel relating to the setoffs claimed by Wahkash Contracting Ltd. and the alleged financial circumstances of L.A. Falling Ltd., I have received little or no evidence regarding those matters, and am certainly in no position to make any determination regarding what counsel referred to as the balance of harm if the order sought were either made or denied.  Those are all matters which may be addressed in the Supreme Court action.  The court is clearly in a better position to determine whether all or only some of the monies paid into court should be paid out, and if so, on what terms.

40. I also note that Section 29 of the Commercial Arbitration Act provides:

29.
With leave of the court, an award may be enforced in the same manner as a Judgment or order of the court to the same effect, and judgment may be entered in the terms of the award.

41. I refer to this provision because it indicates that an arbitrator’s award is only enforceable with leave of the court.  It is by no means a foregone conclusion if I were to make the order sought, and Wahkash, rather than paying the funds immediately to L.A. Falling Ltd., urged the Court to adjudicate the debt claim, that the court would necessarily enforce my order.  That, in itself, is an additional factor which, in my view, militates against granting the relief sought where the same debt claim advanced here is before the Court.

42. For all of these reasons, I conclude that I must dismiss the Subcontractor’s application.  It is so awarded.

DATED at Victoria this
13th
day of December, 2000.

________________________________________

PAUL J. PEARLMAN, Q.C.
Arbitrator

