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Wilbur L. Ross, Secretary of Commerce
United States Department of Commerce
Attention: Enforcement and Compliance
APO/Dockets Unit, Room 18022
1401 Constitution Avenue, NW
Washington, DC 20230
Attn: Erin Begnal
Re:

Proposal for Company Exclusions

Dear Secretary Ross:
This letter follows-up on a meeting that we had with the Department on February 15,
2017 to request that the Department engage in a company exclusions process for Canadian
Softwood Lumber companies that are able to demonstrate that they received zero or de minimis
benefits from the programs under investigation concerning Softwood Lumber products from
Canada. We are filing this proposal on behalf of the Government of Canada and (“GOC”) all
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Canadian provincial and territorial governments (“the Canadian Governmental Parties”) as well
as the Canadian industry associations.
We would greatly welcome the opportunity to work with the Department to develop a
system that will allow the Department to expeditiously process exclusions requests without
imposing undue burden on the Department. In addition to the detailed rules contained in the
Department’s regulations on company exclusions in the framework of investigations conducted
on an aggregate basis,1 the Department’s regulations also direct the Department to consider
voluntary responses2 and to exclude “any exporter or producer for which the Secretary
determines an. . . individual net countervailable subsidy rate of zero or de minimis.”3 Thus, the
Department’s regulations authorize the Department to conduct a company exclusion process in a
company-specific investigation.4 Indeed, the Petitioner not only concedes that the Department
has such authority but asserts it should exercise such authority in this case. In particular, the
Petitioner urged the Department to “consider establishing a limited process for considering
company exclusions” if the Department chose to conduct the investigation on a company-

1

19 C.F.R. § 351.204(e)(4).

2

19 C.F.R. § 351.204(d)(1).

3

19 C.F.R. § 351.204(e)(1). Emphasis supplied.

4

We note, in this respect, that earlier iterations of the Department’s regulations, codified in
former Sections 353.14 and 355.14, provided for such an exclusions process, and contained
detailed rules on the form and content of company-specific certifications and supporting foreign
government certifications. In the May 19, 1997 Federal Register notification in which the
Department announced the replacement of these two provisions with Section 351.204, the
Department noted that the more detailed requirements of Sections 353.14 and 355.14 were now
“superfluous in light of section 782(a) of the Act and Sec. 351.204(d) (which establishes new
procedures for dealing with voluntary respondents) and Sec. 351.204(e)(3) [now subsection (4)]
(which deals with exclusion requests in CVD investigations conducted on an aggregate basis).”
62 FR 27296, at 27311. Thus, the Department clearly contemplated that respondents would have
an opportunity to establish they were entitled to be excluded from an order, either through filing
a voluntary response or through the exclusion process. Given the large number of
producers/exporters in this case, an exclusion process would be the most viable procedure to
handle most of these requests.
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specific basis.5 Allowing for an exclusions process in a case with so many Canadian producers
and exporters such as this one will alleviate the Department’s workload should it ultimately issue
an affirmative final determination. As the Petitioner itself has recognized, a company exclusions
process will ultimately reduce the number of expedited review applications the Department can
be expected to receive from Canadian companies that were not individually investigated.6
The GOC has developed a proposal based upon 19 C.F.R. § 351.204(e)(4), that we
believe will streamline the process and facilitate the Department’s work.
To this end, we have grouped companies into the following four categories:
Category 1: companies that produce lumber primarily from logs harvested on U.S. lands
and/or Canadian private lands, including British Columbia Treaty Settlement Lands.
•

These companies are integral to, inter alia, the active border trade between Canada and
the United States and many of these companies have been excluded in prior
investigations and from prior softwood lumber agreements based on the source of their
logs.

•

Because of the reliance on U.S. logs or logs from Canadian private lands, any stumpage
benefits received by these companies will be zero or de minimis.

•

In order to be eligible for this category these companies will also have to demonstrate
that they received zero or de minimis benefits from non-stumpage programs.
Category 2: independent remanufacturers who do not hold stumpage (harvest) rights on

public (Crown) lands, are not affiliated or cross-owned with entities that hold harvest rights on
Crown lands, and that purchase all lumber in arm’s length transactions.
•

This category involves a separate category of producers (remanufacturers) that are, for
the most part, totally distinct from softwood lumber producers.

•

Because they do not hold stumpage (harvest) rights on Crown lands and purchase all
lumber in arm’s length transactions, these companies will not have received any benefits

5

Letter from Pickard Kentz & Rowe (on behalf of petitioners) to the Department, re: Certain
Softwood Lumber Products from Canada: Comments on the Department’s Subsidy Rate
Methodology, C-122-858 at 6 (December 29, 2016).
6

Id. at 6 n 13 (December 29, 2016), stating: “[g]iven the large number of producers that would
not be individually examined in a company-specific investigation, relying on [the expedited
review] mechanism to deal with requests for company exclusion would seem to place a heavy
burden on the Department’s resources in the period immediately following this investigation.”
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from stumpage programs even if these programs are found to be countervailable by the
Department.
•

In order to be eligible for this category these companies will also have to demonstrate
that they received zero or de minimis benefits from non-stumpage programs.
Category 3: companies that do not hold harvest rights on Crown lands, are not affiliated

or cross-owned with entities that hold harvest rights on Crown land, and that purchase all logs
and/or lumber in arm’s length transactions.
•

This category is similar to category 2 except that eligible companies are lumber
producers, not independent remanufacturers, who are producing their products with both
lumber and logs purchased through arm’s length transactions.

•

Because these producers do not hold stumpage (harvest) rights on Crown lands and
purchase all their logs and/or lumber in arm’s length transactions, these companies will
not have received any benefits from stumpage programs even if these programs are found
to be countervailable by the Department.

•

In order to be eligible for this category these companies will also have to demonstrate
that they received zero or de minimis benefits from non-stumpage programs.

andCategory 4: companies that received de minimis benefits from stumpage and nonstumpage programs.
•

Applicants that fall within this category will complete de minimis worksheets
demonstrating that the amount of any net countervailable subsidy (stumpage and nonstumpage received during the period of investigation) was de minimis. The calculations
required by these worksheets will have to be based, at least in part, on determinations
made by the Department during the investigation.
Canada proposes that applications that fall within one of the four categories be supported

by certifications from: 1) the applicant; 2) the applicant’s cross-owned affiliates;7 3) the
applicant’s log/lumber suppliers; as well as 4) the applicable provincial/territorial or federal
7

Cross-owned affiliates are those Canadian affiliated companies, as defined in 19 U.S.C. §
1677(33), that meet one or more of the following criteria: 1) produces softwood lumber; or 2)
operates as a holding company or a parent company (with its own operations) of applicant; or 3)
supplies an input product to applicant for production of softwood lumber; or 4) has received a
subsidy and transferred it to applicant.
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governmental agencies confirming the factual basis for the exclusion request. These
certifications will be provided with respect to the stumpage and non-stumpage programs subject
to this investigation.
Canada, with the assistance of outside independent accountants, proposes to review and
certify all individual companies’ exclusion requests, and to then submit such requests as per the
categories outlined above. Canada also proposes to submit to the Department an application
package separated by category, to facilitate the Department’s consideration of the requests.
The review and certification process that we are proposing will be extensive and
thorough. Consequently, we believe that any verification could be done largely, if not entirely,
by verifying the process through which company requests are certified, or by verifying only a
sample of companies within each category, thus avoiding time-consuming on-site verifications of
all companies.
We further believe that the approach reflected in this proposal will be practicable for the
Department to consider applications and exclude those companies that fall under any of the four
categories that qualify for exclusion during the period of investigation. As the Department surely
appreciates, Canada would like to inform Canadian companies of the process as soon as possible,
as well as to set up an infrastructure to coordinate with the provincial and territorial
governments. As such, we look forward to working more closely with you to discuss this
proposal further and to clarify any outstanding questions.

Respectfully submitted,
/s/ Joanne E. Osendarp
Joanne E. Osendarp
Hughes, Hubbard & Reed LLP
1775 I Street, NW
Suite 600
Washington, DC 20006-2401
On Behalf of the Government of Canada

Dated: March 29, 2017
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CERTIFICATE OF SERVICE
I, Joanne E. Osendarp, hereby certify that a copy of the foregoing submission has been
served this day, via email per prior agreement, upon the following persons:

Representative of The Committee Overseeing
Action for Lumber International Trade
Investigations or Negotiations
David Yocis
Picard Kentz & Rowe LLP
1750 K Street, NW
Suite 800
Washington, DC 20006

Michele Sherman Davenport, Esq.
Representative of Government of Manitoba
and Government of Saskatchewan
Davenport & James PLLC
1101 30th Street, NW
Suite 500
Washington, DC 20007
msdavenport@djtradelaw.com

Donald B. Cameron, Esq.
Representative of Canfor Corporation
Morris, Manning & Martin, LLP
1401 I Street, NW
Suite 600
Washington, DC 20005
tradeservice@mmmlaw.com

H. Deen Kaplan, Esq.
Representative of Government of Ontario
Hogan Lovells US LLP
555 Thirteenth Street, NW
Washington, DC 20004
deen.kaplan@hoganlovells.com

Spencer S. Griffith, Esq.
Representative of Government of British
Columbia
Akin Gump Strauss Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036
lumber@akingump.com

Mark A. Moran, Esq.
Representative of British Columbia Lumber
Trade Council and its constituent
associations: the Coast Forest Products
Association and the Council of Forest
Industries, and their members
Steptoe & Johnson LLP
1330 Connecticut Avenue, NW
Washington, DC 20036
steptoelumber@steptoe.com

Thomas M. Beline, Esq.
Representative of Government of Nova Scotia
Cassidy Levy Kent (USA) LLP
2000 Pennsylvania Ave., NW
Suite 3000
Washington, DC 20006
tbeline@cassidylevy.com

Kristin H. Mowry, Esq.
Representative of Carrier Lumber Ltd. and
Carrier Forest Products Ltd.
Mowry & Grimson, PLLC
5335 Wisconsin Avenue, NW
Suite 810
Washington, DC 20015
trade@mowrygrimson.com
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Yohai Baisburd, Esq.
Representative of Tembec Inc. and Eacom
Timber Corporation and BaretteWood, Inc.
Dentons US LLP
1900 K Street, NW
Washington, DC 20006-1102
tradegroup@dentons.com

Lawrence A. Schneider, Esq.
Representative of Government of Alberta
Arnold & Porter LLP
601 Massachusetts Avenue, NW
Washington, DC 20001
xaporterlumber@aporter.com

Elliot J. Feldman, Esq.
Representative of Resolute FP Canada Inc.
and Rene Bernard Inc. et al.
Baker Hostetler LLP
1050 Connecticut Avenue, NW
Suite 1100
Washington, DC 20036-5304
efeldman@bakerlaw.com
trade@bakerlaw.com

Walter J. Spak, Esq.
Representative of J.D. Irving, Limited
White & Case LLP
701 Thirteenth Street, NW
Washington, DC 2005-3807
jcampbell@whitecase.com
apotrade@whitecase.com

William H. Barringer, Esq.
Representative of Government of New
Brunswick
Curtis, Mallet-Prevost, Colt & Mosle LLP
1717 Pennsylvania Avenue, NW
Washington, DC 20006
Phone/Fax: 202-452-7373 / 202-452-7333
internationaltrade@curtis.com

Matthew J. Clark, Esq.
Representative of The Government of
Quebec
Arent Fox LLP
1717 K Street, NW
Washington, DC 20006-5344
Matthew.Clark@arentfox.com

Donald Harrison, Esq.
Representative of West Fraser Mills Ltd.
Gibson, Dunn & Crutcher LLP
1050 Connecticut Ave., NW
Washington, DC 20036-5306
DHarrison@gibsondunn.com

Richard L.A. Weiner, Esq. (Lead)
Representative of New Brunswick Lumber
Producers ("NBLP") Chaleur Sawmills
Association, et al.
Sidley Austin LLP
1501 K Street, NW
Washington, DC 20005
rweiner@sidley.com

Joel R. Junker, Esq. (Lead)
Representative of Terminal Forest Products
Ltd.
Junker & Nakachi, P.C.
1191 Second Avenue
Suite 1800
Seattle, WA 98101
jjunker@tradelawcounsel.com

Colin Bird
Representative of Embassy of Canada
Embassy of Canada
501 Pennsylvania Avenue, NW
Washington, DC 20001-2111
Colin.Bird@international.gc.ca
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/s/ Joanne E. Osendarp
Joanne E. Osendarp
HUGHES HUBBARD & REED LLP
1775 I Street N.W.
Washington, DC 20006-2401
Dated: March 29, 2017
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