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Catalogue of major amendments

Penalty Section - Factor C
— History of Non-
Compliance

Topic Date Changes

Introduction to Version May 20, 2025 Added an Introduction to version 2 of the Handbook and explained the key changes

2(New) in the new version of the Handbook and the reasons for those changes.

Catalogue of Major May 20, 2025 Catalogued the major revisions, encompassing the changes from V1 to V2. This new

Amendments section will also allow the program to make minor policy changes directly to the
Handbook while maintaining version control.

Definitions May 20, 2025 Updated to reflect new terminology, including the use of the term “contravention”.

Chapter 1: Introduction May 20, 2025 Summarized Guindon Supreme Court decision; increased emphasis on nullifying

to AMPs; Enforcement economic benefit and achieving specific deterrence.

Theory

Chapter 2: AMP Process May 20, 2025 Made minor additions to reflect s.133 of EMA amendment that allows email as a
method of service and provides for “deemed receipt”.

Chapter 3: Guidance for May 20, 2025 Streamlined the section and updated content to reflect new program roles and the

Officers addition of Officer-specific guidance documents.

Chapter 4: Multiple May 20, 2025 Amended to provide a framework for SDMs on how and when to impose multiple

Penalties Guidance penalties, and what factors to consider in determining the penalty amount.

Chapter 4: Gravity May 20, 2025 Clarified that Factor A is primarily about the impact of the contravention on the

Penalty Section - Factor A Ministry’s ability to regulate and Factor B is primarily about the real/potential

and B impact on the environment.
Made minor revisions to adjust the guidance on testing and monitoring failures.
Clarified that SDMs are not bound by the base penalty table’s suggestions.

Chapter 4: Gravity May 20, 2025 Made edits to include SDM consideration of advisories and warnings in

consideration; added of Non-Compliance Severity and Frequency Tables.
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Chapter 4: Gravity May 20, 2025 Edited to emphasize the key components of deliberateness (awareness and control)
Penalty Section - Factor E and introduced the Non-Compliance Deliberateness Table to improve SDM
— Deliberateness consistency.
Chapter 4: Gravity May 20, 2025 Clarified that SDMs may consider reductions under this factor if the regulated party
Penalty Section - Factor G took some proactive or preventative measures, but not “all reasonable steps”.
— Due Diligence
Chapter 4: Gravity May 20, 2025 Clarified that this factor applies to actions taken during or immediately surrounding
Penalty Section — Factor the contravention.
H — Efforts to Correct
Chapter 4: Gravity May 20, 2025 Clarified that this factor applies to actions taken after the contravention to prevent
Penalty Section — Factor | the same or similar kinds of contraventions from happening again.
— Efforts to Prevent
Recurrence
Chapter 4: Economic May 20, 2025 Incorporated the Economic Benefit Guidance, which was previously an addendum,
Benefit Penalty Section — into the Handbook. Removed the applied value approach . Added in examples of
Factor F — Incorporate economic benefit.
Economic Benefit
Guidance into the
Handbook.
Chapter 4: Compliance May 20, 2025 Referred SDMs to the new, separate compliance agreement policy.
Agreements
Amendments: Suggested amendments to this handbook may be submitted to the Ministry of

Environment and Climate Change Strategy, Compliance and Environmental
Enforcement Branch via email: EnvironmentalEnforcement@gov.bc.ca
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An overview of the Handbook

The Administrative Penalty Handbook provides both an overview of the administrative penalties
program within the Ministry of Environment and Parks (Ministry) and offers guidance for Compliance
and Environmental Enforcement Branch staff and statutory decision-makers (SDMs) in how to carry out
their duties in relation to issuing administrative penalties.

The Handbook includes the following eight chapters:

Chapter 1: Describes what administrative penalties are, the theory behind their effectiveness in
responding to regulatory non-compliance, and guiding principles for using them effectively. This
chapter also provides an overview of key enforcement theory concepts and relevant legal
precedents.

Chapter 2: Outlines the key steps in the administrative penalty process and the responsibilities
of various staff.

Chapter 3: Provides guidance for staff when recommending an administrative penalty to SDMs,
including what information and evidence to include in a package. Staff must also be familiar
with Chapter 7, as it outlines the factors the SDM must consider when making their decision.

Chapter 4: Provides guidance for SDMs who impose AMPs about the principles of statutory
decision-making, imposing multiple penalties, and writing penalty determinations.

Chapter 5: Offers guidance for writers and SDMs on when multiple penalties are appropriate,
and if they are, how to group them by severity, cause, or requirement type.

Chapter 6: Provides guidance for SDMs on how to conduct an Opportunity to be Heard.

Chapter 7: Offers detailed guidance on how to calculate the Gravity Penalty and Economic
Benefit Penalty. This chapter describes how to assess and apply each of the aggravating and
mitigating factors listed in Section 7 of the Administrative Penalty Regulation and it includes
guidance for Officers and AMP Writers.

Chapter 8: Outlines policy and procedural guidance following the determination, such as
whether to enter into a compliance agreement, how to prepare for an appeal, and how to serve
an AMP on a regulated party.

The appendices include additional information:

Appendix A: Outlines procedural details for an oral hearing.

Appendix B: Explains the policy rationale for changes in approach to assessing Factor C (history
of non-compliance).

Appendix C: Explains the policy rationale for changes in approach to assessing Factor E
(deliberateness).

Vi
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e Appendix D: Explains the policy rationale for changes in approach to assessing Factor G (due
diligence).

Reconciliation resources

The Province is committed to pursuing reconciliation in the Natural Resource Sector. When exercising
their authority, SDMs are informed by the Draft Principles that Guide the Province of British Columbia’s
Relationship with Indigenous Peoples. This document has maintained its “draft” status after being
approved and published, because it is anticipated to evolve over time. Broadly speaking, it establishes
10 principles for provincial government staff to follow when carrying out their duties.

Related resources

This handbook complements the Statutory Decision-Making Handbook (EMA and IPMA), as well as ENV
101 and 102 online courses. Both learning tools are required for staff who assess and impose AMPs.
The Ministry’s Compliance & Enforcement Policy and Procedure prescribes common requirements and
procedures for all Ministry staff to ensure a fair, consistent, and predictable approach to compliance
management. Specifically, the Non-Compliance Decision Matrix is a risk-based tool that helps staff
assess and respond to non-compliance. It guides staff in selecting the most appropriate enforcement
tool to gain compliance and deter future contraventions. AMPs are one of several tools available to
staff, along with advisories, warnings, violation tickets, administrative sanctions (suspending or
cancelling an authorization), restorative justice, and court prosecution.

vii
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Acts: In this Handbook, Acts refers to the Environmental Management Act and the Integrated Pest
Management Act.

Administrative Penalty (AMP): A penalty issued under s.115 of the Environmental Management Act.

Administrative Penalty Regulation (APR) is the regulation under the Environmental Management Act
that is specific to administrative penalties.

Adjustment factors are the factors that modify the Base Penalty (s.7(1)(c, d, e, g, h, i, j) of the
Administrative Penalty Regulation. Together, the Base Penalty and the Adjustment Factors make up
the Gravity Penalty.

AMP writer refers to the person who prepares the various components of the Administrative Penalty
package for the statutory decision-maker's decision.

Base Penalty is a term used to describe the initial penalty amount imposed by the SDM. It is based on
the nature and adverse effect of the contravention (Factors A and B, s.7(1(a, b) of the APR). The Base
Penalty is one component of the Gravity Penalty (see definition below).

Continuous contravention(s) is when a person fails to perform a duty imposed by law and the failure
continues without interruption for a period of time. The contravention is considered continuous until
the obligation is performed. However, a contravention is not considered “continuous” if it occurs at a
single point in time. See section 3.3 of the Handbook for a discussion of continuous versus single
contraventions.

Contravention is the same as a contravention of a prescribed provision of the Acts or their regulations,
a failure to comply with an order under the Acts, or a failure to comply with a requirement of a permit
or approval issued or given under the Acts. Throughout this Handbook, the term “contravention” is
used as a catch-all term to describe contravening or failing to comply with a prescribed provision of the
Environmental Management Act, the Integrated Pest Management Act, their respective regulations, or
an authorization issued under either Act.

Compliance and enforcement measure (C&E measure) is a catch-all term referring to one or more of
the following measures: advisory, warnings, violation tickets, orders, administrative penalties, and
court prosecutions.

Economic Benefit Penalty refers to the component of the Administrative Penalty that is intended to
eliminate the financial gain or cost savings that a regulated party receives by not complying with
regulatory requirements. This component is considered when calculating administrative penalties to
ensure that the penalty nullifies any financial benefit or economic advantage generated through non-
compliance. Under the Environmental Management Act and the Integrated Pest Management Act, the

viii
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Economic Benefit Penalty is generally captured by Factor F (s.7(1)(f) of the APR).

Environmental Appeal Board (EAB) is the administrative tribunal responsible for hearing appeals under
EMA and IPMA.

Environmental Management Act (EMA) regulates industrial and municipal waste discharge, pollution,
hazardous waste, and contaminated site remediation. The Act enables the use of permits, regulations
and codes of practice to authorize discharges to the environment and enforcement options, such as
administrative penalties, orders and fines to encourage compliance. Guidelines and objectives for
water quality are developed under EMA.

Factor(s) refers to the matters the statutory decision-maker must consider under s.7(1)(a-j) of the
Administrative Penalty Regulation when determining the penalty amount.

Failure to comply means non-compliance with a requirement of an order, permit, or approval issued or
given under EMA, IPMA, or their regulations. In this Handbook, it is often referred to as a
“contravention.”

Final Determination or Determination refers to the final decision by a statutory decision-maker that a
regulated party has contravened a regulatory requirement, or failed to comply with an order or
authorization, under the Environmental Management Act, Integrated Pest Management Act, or their
regulations and must pay a financial penalty. The term Final Determination refers to the document that
contains the final decision. This document contains the Final Penalty Calculation, where the statutory
decision-maker considers each of the factors outlined in s.7 of the Administrative Penalty Regulation,
their assessment of each factor, and the final penalty amount imposed on the regulated party.

Gravity Penalty refers to the penalty amount that is imposed to correct the regulated party’s
behaviour and deter future non-compliance by penalizing them for the severity of the contravention
and other relevant contextual factors. The Gravity Penalty includes the amounts imposed for factors A
to Eand G toJ (s.7(1) of the APR); it does not include Factor F, the Economic Benefit Penalty.

Inspector refers to the statutory role given to a person responsible for verifying whether a regulated
party is in compliance with applicable regulatory requirements under the Integrated Pest Management
Act. They are referred to as “officers” in this Handbook.

Integrated Pest Management Act regulates the sale and use of pesticides in the province.

Notice Prior to Determination of Administrative Penalty (Notice) is the notice issued by a statutory
decision-maker to inform a regulated party that they intend to make a Determination about an alleged
contravention.

Officer is used to describe designated Ministry staff under IPMA or EMA who regularly undertake
compliance and enforcement work, such as environmental protection officers, integrated pest
management officers.




Administrative Penalty Handbook: Version 2
Ministry of Environment and Parks

Opportunity to be Heard (OTBH) refers to the hearing — written, electronic, or oral — that the statutory
decision-maker must offer a person after the Notice is issued and before making a Final Determination.
This is the same as “opportunity to make representations” referred to in the Administrative Penalty
Regulation.

Penalty Assessment Form (PAF) refers to the document provided at Notice that informs the
administrative penalty decision. This document is made up of two main sections: 1) the Contravention
or Failure and 2) the Penalty Calculation(s). The Contravention or Failure section outlines the alleged
contravention(s) and relevant supporting evidence, a chronology of events, and key findings. The
Penalty Calculation section(s) contains the preliminary penalty amount and the statutory decision-
maker's reasons for assessing that amount based on their consideration of each factor required by s.7
of the Administrative Penalty Regulation. This section includes the Base Penalty and the adjustment
factors.

Person refers to a regulated individual, company, or any other entity to which the regulatory
requirement(s) apply.

Regulated party is the same as person.

Repeated contraventions is when the contravention occurs two or more separate times, but not on
uninterrupted, consecutive days. For example, a regulated party exceeds their effluent discharge limit
twice, on January 1 and February 1.

Separate contraventions the contravention of two or more different requirements.

Statutory decision-maker (SDM) refers to an individual designated as a director under the
Environmental Management Act or as an administrator under the Integrated Pest Management Act,
who makes determinations of non-compliance for the purpose of imposing administrative penalties.
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1 Administrative penalties

The Ministry of the Environment and Parks is responsible for administering and enforcing the
province’s environmental laws. Administrative penalties (AMPs) are one of many enforcement
responses designed to encourage regulated parties to comply with environmental laws and to take
swift remedial action in the event of an environmental contravention.

The Environmental Management Act (EMA) and Integrated Pest Management Act (IPMA) provide the
enabling authorities for the Environmental Protection Division to impose AMPs on those who
contravene:

e aprescribed provision of the Acts or their regulation(s); or
e anorder issued by a Ministry official; or

e arequirement of an authorization issued or given under the Acts.

The Administrative Penalties Regulation (APR) under each Act was brought into force on June 23, 2014.
The regulations have two parts:

e Part 1 describes the procedures that must be followed to impose a penalty, including notice
requirements, timelines, and the mitigating and aggravating factors that must be considered by
the decision-maker when assessing the amount of the penalty.

e Part 2 prescribes the provisions (requirements) in each Act and its regulations that, if violated,
can be subject a regulated party to a penalty and the maximum penalties that can be imposed.

1.1 What are AMPs?

AMPs are monetary penalties (fines) the Ministry can impose on individuals or companies who do not
comply with requirements under EMA, IPMA, their regulations, an order given by a Ministry official
under those statutes, or with the terms or conditions of an authorization granted by the Ministry (such
as a permit, approval, licence, etc.).

AMPs are one of several enforcement responses that staff can use to encourage compliance and deter
future contraventions. AMPs can be used alone, in conjunction with an order or other administrative
sanction (such as suspending or cancelling an authorization), or as part of a progressive enforcement
strategy when other actions (like advisories or warnings) have been ineffective. AMPs are imposed
with strict adherence to procedural requirements prescribed in the APR.

See Chapter 2 for a detailed description of the six steps involved when issuing an administrative
penalty.

AMPs are not a substitute for court prosecution. The Ministry will continue to rely on prosecution to
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deal with more serious contraventions where there is a broader public interest to address the issue in a
more public forum, with potentially higher consequences. Prosecution may also be appropriate to
motivate behaviour change in regulated parties who are operating outside of the regulatory sphere
trying to evade paying penalties, or for less serious cases to motivate behaviour change in repeat
offenders who have been undeterred by other enforcement actions, including AMPs.

AMPs can be customized to reflect the gravity of the contravention and to recognize actions or
inactions of the regulated party before, during, or after an incident. They enable the Ministry to
respond to contraventions in a much timelier way than the courts and to motivate violators to return
to compliance and take measures to prevent the contravention from happening again.

1.2 Advantages of AMPs as enforcement tools

As described below, AMPs have several advantages over other enforcement tools.

A lower standard of proof

The standard of proof required to prove a contravention for an AMP is based on a “balance of
probabilities.” Under the balance of probabilities standard, the Ministry must prove that it is more
likely than not that the contravention occurred (greater than 50% chance) to administer a penalty. In
contrast, the standard of proof for court convictions with potential for imprisonment and a criminal
record is “beyond a reasonable doubt.” While the AMP regime benefits from this lower standard of
proof for regulatory contraventions, it must strictly adhere to the principles of natural justice to ensure
fair administration of consequences for contraventions of the statutes.

Efficiency

AMPs are a more efficient and less time-consuming option for addressing non-compliance than court
prosecutions, which can take many years to conclude. Court prosecutions are also very costly, both
financially and in terms of staff resources. Contraventions identified during inspections that result in
the recommendation of an AMP are often concluded in under one year.

Greater flexibility, proportionality, and specificity

AMPs provide SDMs with the flexibility to assess non-compliances on a case-by-case basis, taking into
account the specific nature of each contravention and empowering SDMs to determine a
proportionally appropriate penalty based on key factors (severity, economic benefit, deliberateness,
history of compliance, etc.). This flexibility allows the SDM to adjust the penalty based on context and
case-specific aggravating and mitigating factors.

It’s important to determine a penalty amount that is proportional to the
contravention. Too low an amount sends the message that the penalty is simply the
cost of doing business. Too high an amount can be perceived as punitive and unfair,
and therefore be more susceptible to appeal. To achieve fair outcomes,
enforcement needs to be proportionate to the harm caused and the economic
benefit gained.
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As described below, administrative penalties also act as both specific and general deterrents to non-
compliance.

Specific deterrence

Specific deterrence is the primary goal of any administrative penalty. It is achieved when an AMP
effectively disincentivizes the regulated party from continuing to violate or violating again in the
future. Specific deterrence considers whether an enforcement action is appropriate and sufficient for
the specific circumstances and the violator, and it is generally understood that the violator must be
placed in a worse financial position than if they had complied. Some regulated parties who are
persistent violators may require a higher penalty amount to change their behaviour and bring them
back into compliance. Both the “economic benefit component” and “gravity component” of a penalty
(discussed later in this section) contribute to specific deterrence by integrating contextual factors into
the penalty amount.

General deterrence

AMPs also discourage potential violators. When a regulated party is penalized, the Ministry sends a
message that non-compliance leads to consequences. The objective of general deterrence is to create
an environment where regulated parties clearly understand that the risks and costs of non-compliance
outweigh the potential benefits. This broader deterrent effect is intended to foster a culture of
adherence to regulatory requirements and generate a belief among regulated parties that they will be
caught and penalized if they break the rules, ultimately reducing the likelihood of widespread
contraventions. The Ministry posts summaries of its administrative penalties online, including on the
Natural Resources Compliance and Enforcement Database and on Twitter/X, as part of its goal of
general deterrence.

1.3 Legal considerations for administrative penalties

Administrative penalties are often contrasted with court prosecutions to highlight the differences
between the two enforcement tools, how they are used, and the principles that support them. We've
summarized the legal context for administrative penalties below.

1.3.1 Guindon: AMPs, criminality, and Charter rights

Many of the key differences between administrative penalties and court prosecutions are outlined in
the landmark 2015 Supreme Court of Canada case, Guindon v. Canada. The case involved a lawyer,
Julie Guindon, who was issued an administrative penalty for contraventions of the federal Income Tax
Act. The key issue in the case was whether the penalties imposed on Guindon should be considered
criminal in nature (which would trigger constitutional protections) or as administrative penalties
(which would be subject to fewer protections and a lower standard of proof). The Supreme Court of
Canada found that administrative penalties should not be considered criminal in nature and therefore
do not invoke Charter rights, provided that they pass two legal tests:
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e the proceeding is not, by its nature, criminal; and

e a “true penal consequence” does not flow from the sanction that is imposed.

o While AMPs generally do not invoke Charter rights, AMP decisions must follow the principles of
administrative law, as discussed in Chapter 4.2.

1.3.2 Guindon: AMPs are regulatory tools

Guindon, citing a previous case (Wigglesworth), finds that a proceeding is criminal by its very nature
when it aims to promote public order and welfare within a public sphere of activity. Proceedings of an
administrative nature, on the other hand, are primarily intended to maintain compliance or to
regulate conduct within a limited sphere of activity.

A “true penal consequence” is “imprisonment or a fine which by its magnitude would appear to be
imposed for the purpose of redressing the wrong done to society at large rather than to the
maintenance of internal discipline within [a] limited sphere of activity.” Stemming from these tests,
Guindon outlines two key requirements for administrative penalties:

e they must not impose a “true penal consequence;” and

e they must be issued for a regulatory purpose, rather than to “redress the wrong done to
society.”

There is no arbitrary upper limit penalty amount where an AMP crosses the line from the
“administrative” realm to the “criminal” realm. What matters is why the penalty was imposed and how
the penalty amount reflects that purpose. The penalty amount of an AMP must reflect the objective
of deterring non-compliance with a regulatory regime. If it does not clearly reflect that objective, it
could be considered punitive and could be subject to challenge.

1.3.3 Implications of Guindon for imposing an AMP under EMA or IPMA

Guindon provides decision-makers with considerable independence, allowing AMP programs and AMP
decision-makers to tailor their penalties to the regulatory sphere they are operating in, the type of
behaviour they are aiming to correct, and the specific facts and context of the case. However, it
requires decision-makers to clearly demonstrate how the total penalty amount connects to the
behaviour they aim to correct and the regulatory purpose the penalty is serving.

1.4 AMPs achieve their regulatory purpose when they act as deterrents

For SDMs operating under EMA and IPMA, the ultimate goal of an administrative penalty is to deter
non-compliance with the regulatory regime. If a penalty is to achieve deterrence, both the violator and
the general public must be convinced that the penalty places the violator in a worse position than if
they had complied with regulations. Otherwise, the violator may be incentivized to break the rules
again, other potential violators may see the potential benefits of non-compliance, and the public may
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lose trust in the effectiveness of the regulatory regime.

To enable SDMs to clearly demonstrate how a penalty achieves its regulatory purpose, the
administrative penalty is made up of two main components: an “economic benefit component” and a
“gravity component.” These two elements can help the decision-maker demonstrate how they arrived
at the penalty amount, why the penalty amount is necessary to effectively encourage compliance with
the regulatory regime, and how the penalty serves its regulatory purpose. This ultimately enables
SDMs to clearly demonstrate that the penalty aligns with the Supreme Court of Canada principles set
out in Guindon.

1.4.1 The economic benefit component

If a regulated party benefits economically from non-compliance, and the penalty does not eliminate
that benefit, the regulated party has a financial incentive to continue violating. Penalties that do not
eliminate the economic or financial benefits of the contravention are unlikely to result in behavioural
correction or a return to compliance. For these reasons, penalties should, at a minimum, eliminate the
economic benefits derived from non-compliance. The economic benefit penalty is assessed under
Factor F (s.7(1)(f) of the APR).

o See Section 7.3 for a discussion of the economic benefit component of a penalty.

1.4.2 The gravity component

In addition to eliminating the economic benefit of a contravention, an effective administrative penalty
must also impose an additional amount to deter non-compliance and ensure the regulated party is
economically worse off than if they had complied. Because the goal of an administrative penalty is to
correct behaviour and encourage compliance with the regulatory regime, a penalty’s gravity
component should reflect contextual factors that contributed to the severity of the contravention, the
violator’s behavioural pattern, and their likelihood of returning to compliance.

This additional penalty amount contributes to the penalty’s specific deterrence, or the effectiveness of
the penalty in deterring the violator from reoffending. For example, a repeat violator may require a
higher penalty to bring them back into compliance compared to a first-time violator.

Section 7 of the Administrative Penalties Regulations for both EMA and IPMA prescribes a set of factors
the SDM must consider when determining the total amount of the administrative penalty (s.7(1)(a-j).
The factors include the nature and adverse effect of the contravention, the regulated party’s history of
compliance, the economic benefit they derived, and the deliberateness of the contravention (see
Chapter 7 for a comprehensive discussion of each factor).

These factors (factors A to E and G to J) provide a clear framework for the decision-maker to assess the
broader context of the contravention and determine an appropriate “gravity component” for the
penalty. (Factor F is assessed as part of the economic benefit component.)
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1.4.3 The administrative penalty formula

By examining the evidence, using the guidance provided in Chapter 7 of this Handbook, and employing
their own discretion and knowledge of the circumstances, the SDM can issue AMPs that reflect their
regulatory purpose and encourage compliance with the regulatory regime.

The administrative penalty formula under EMA and IPMA is as follows:

Administrative Penalty Formula under EMA and IPMA
Total AMP amount = Gravity Penalty + Economic Benefit Penalty

Gravity Penalty = Base Penalty (Factor A + B) + Aggravating and Mitigating
Factors (FactorsC+D+E+G+H+1+))

Economic Benefit Penalty = Factor F

As prescribed by s.7(1) of the APR, SDMs will consider the following factors when calculating the
penalty amount:

e Factor A: The nature of the contravention or failure.

e Factor B: The real or potential adverse effect of the contravention or failure.

e Factor C: Any previous contraventions or failures by, administrative penalties imposed on, or
orders issued to the following:

i. The person who is the subject of the determination;

ii. If the person is an individual, a corporation for which the individual is or was a director,
officer, or agent;

iii. If the person is a corporation, an individual who is or was a director, officer, or agent of
the corporation.

e Factor D: Whether the contravention or failure was repeated or continuous.
e Factor E: Whether the contravention or failure was deliberate.
e Factor F: Any economic benefit derived by the person from the contravention or failure.

e Factor G: Whether the regulated party exercised due diligence to prevent the contravention or
failure.

e Factor H: The regulated party’s efforts to correct the contravention or failure.
e Factor |: The regulated party’s efforts to prevent recurrence of the contravention or failure.

e Factor J: Any other factors that, in the opinion of the director, are relevant.
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o See Chapter 7 for a discussion of how to calculate each factor.

1.5 Alignment with the principles of natural justice

To maintain credibility, the administrative penalties program must operate in a consistent, fair, and
administratively streamlined manner. Equally importantly, however, is that the program be
administered in a manner that is beyond reproach with respect to adherence to the principles of
natural justice. Specifically, this means:

e the duty to act in good faith without bias in making the statutory decision;

e the duty to give each party an opportunity to know the information on which the decision will
be based and respond to that information; and

e that the person who hears the case decides the case.

The SDM must adhere to procedural fairness by strictly following processes that ensure the affected
party has an opportunity to be heard. Decisions must be based on reasonable assessments grounded in
facts and evidence, and a consistent methodology should be used to determine penalty amounts, with
careful consideration given to all relevant mitigating and aggravating factors. Additionally, the SDM
must provide well-reasoned decisions to the affected party to maintain transparency and uphold
procedural integrity.

All regulated parties that have received an AMP have the right to appeal the decision to the
Environmental Appeal Board (EAB). The board is an appellate tribunal established by and operating at
arms’ length from the provincial government. It helps ensure AMP decisions are reasonable and align
with administrative law. Regulated parties may also apply for a judicial review of the EAB’s decision
under the Judicial Review Procedure Act. A person “aggrieved by a decision of a director” may also
appeal the decision. However, they must be able to demonstrate how they were impacted or affected
by the decision and why they should be allowed to participate in the appeal (Environmental Appeal
Board Rules — Rule 9).

For more information on best practices in statutory decision making, see Chapter 4.2 of this
Handbook or review the Ministry’s Statutory Decision Making Handbook.
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2 The AMP process

This chapter provides an overview of the key steps in the administrative penalty process and explains
who is responsible for specific tasks.

Administrative penalties are imposed in accordance with the procedures prescribed in the APR. These
include requirements for giving written notice of the intent to impose a penalty, adhering to prescribed
timelines, considering prescribed factors when calculating the amount of the penalty, and adhering to
absolute penalty limits set out in the APR. These requirements are designed to uphold the principles of
administrative fairness, which builds confidence in the Ministry’s administration of the regulatory
regime.

There are six stages in the AMP process:

=  Stage 1: AMP package preparation (Officer & AMP Writer)

Stage 2: Notice Prior to Determination issued (SDM)

==l Sftage 3: Opportunity to be Heard held (SDM and regulated party)

=] Stage 4: Final Determination issued (SDM)

=] Stage 5: Appeadl (if applicable) (EAB)

=d Stage 6: Penalty payment (regulated party)

2.1 Stage 1: AMP package preparation (officer and AMP writer)

In this stage, an officer and/or writer prepare an AMP package that describes the contravention and
evidence in support of a recommendation to issue an administrative penalty. The package includes a
draft Penalty Assessment Form (PAF) with relevant attachments (such as statements, photographs, or
samples). If the contravention is very minor or primarily administrative in nature, the officer or writer
can prepare an expedited administrative penalty (eAMP) notice with the inspection report attached.
The AMP package or eAMP notice are submitted to the SDM.

Who is responsible?

L\
‘@. e The officer is responsible for identifying and assessing non-compliance, preparing
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the inspection report (if applicable), and using the Non-Compliance Decision Matrix
to select the best enforcement response. The process described below assumes
that an administrative penalty was determined to be the best response to the non-
compliance.

e The AMP writer is responsible for assembling the AMP package.
Timeline
e There is no prescribed timeline for officers to initiate the AMP process.

e AMP writers are expected to meet an internal service standard of 90 days from
receiving the inspection report to preparing the draft PAF.

e The statute of limitation period for issuing the Notice Prior to Determination is
within three years of the incident, or the date that evidence of the incident first
came to the attention of the SDM (see Stage 2).

'\ Relevant sections of Administrative Penalties Regulation
\

e Section 2: Contents of Notice
e Section 7: Mitigating and aggravating factors for assessing penalty amount

General considerations

Preparing and submitting the AMP package to the SDM constitutes a recommendation only. The
SDM is solely responsible for deciding to impose a penalty and, if so, the amount of the penalty.

AMP writers should describe the circumstances of the contravention to help the SDM assess the
situation. This information amounts to the regulator’s evidence and assessment of the case thus
far. The regulated party will have an opportunity provide new context, evidence, and arguments in
support of their case to the SDM at the opportunity to be heard (OTBH).

The SDM is encouraged to review all the materials in the AMP package to ensure that the
information has been appropriately summarized.

The recommendation to impose an AMP may be part of a progressive enforcement response,
following the unsuccessful use of other enforcement tools, or it may be the first response to
non-compliance if warranted by the circumstances. Staff are guided by the Non-Compliance
Decision Matrix in making this decision.

An incident may involve multiple contraventions. Depending on the scenario and the specific fact
patterns, the writer might decide to prepare:

o multiple, separate AMP packages (one for each penalty);
o asingle AMP package that includes multiple penalties for multiple contraventions; or

o asingle penalty and package that encompasses multiple contraventions.
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e The initial recommendation to impose an AMP may be made by other agencies, such as the
Conservation Officer Service (COS) following an investigation/inspection.

What’s an eAMP?

An expedited AMP (eAMP) can be used when the nature of the contravention or
failure (Factor A) is minor and the actual or potential for adverse effect (Factor B) is
low to none, typically for administrative non-compliance.

If you are preparing an eAMP, ensure the supporting evidence is adequately
documented in the inspection report, paying particular attention to the chronology
of past non-compliance, as this is where the SDM will find the rationale and
evidence to support the AMP recommendation.

The Penalty Calculation component of the AMP package is included in the eAMP
and no separate PAF is required.

2.2 Stage 2: Notice Prior to Determination Issued (SDM)

In this stage, the SDM carefully reviews the AMP package prepared by the AMP writer, keeping in mind
that it is a recommendation only. SDMs often act on the advice of field Compliance & Enforcement
staff but are required to “turn their minds” to all relevant factors and make an unfettered decision.
They must consider and weigh the evidence, make findings of fact, and use their professional
judgement, discretion, and autonomy to decide whether to issue a penalty. If they decide to do so,
they must consider all the factors to determine an appropriate penalty amount.

LD\
&%
[~

X

K

Who is responsible?

The SDM is responsible for reviewing the package and deciding whether to impose
a penalty by issuing the Notice Prior to Determination (the Notice).

Timeline

Although there is no prescribed timeline for SDMs to prepare and issue the Notice,
there is an internal service standard of three months from the time the AMP
package is submitted to the SDM to the time the Notice is issued.

The statute of limitation period for issuing the Notice is within three years of the
incident or the date that evidence of the incident first came to the attention of the
SDM.

Relevant sections of Administrative Penalties Regulation

Section 2: Notices
Section 10 (IPMA) / Section 11(EMA): Limitation period

10
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General considerations

e |[tis a statutory requirement that the SDM provide written notice to a regulated party before
imposing an AMP (EMA section 115 and IPMA section 23). Section 2 of the APR requires that
the Notice must:

o include the name of the person or company who is the subject of the Notice;

o identify what the person is alleged to have contravened and a description of the
circumstances that gave rise to the alleged contravention;

o advise the person of their right to an “opportunity to be heard”; and
o provide a preliminary amount of the penalty

e The SDM calculates the preliminary penalty for a standard AMP, using part 2 of the PAF. At this
stage, the penalty is a preliminary assessment because it is what the SDM considers appropriate
based on the Ministry’s evidence. The SDM may revise their penalty calculation after reviewing
evidence submitted by the regulated party during their OTBH.

e The PAF is designed to be transparent about the Ministry’s case and the methodology used to
calculate the penalty amount. This ensures the regulated party has enough information to
decide if they want an OTBH and to prepare their submission.

e A well-reasoned, succinct, and compelling package can help streamline the OTBH and may
reduce the amount of new material the regulated party feels compelled to submit.

2.3 Stage 3: Opportunity to be Heard held (SDM and regulated party)
Who is responsible?

"Q‘. e The SDM arranges and conducts the OTBH.
[~

Timeline
X e A person who receives a Notice Prior to Determination must request an OTBH
within 30 calendar days.

e Once the request has been made to the SDM, there is no prescribed timeline for
holding the OTBH, but it should be completed in a timely fashion.

e [f thereis no request for an OTBH within 30 days, the SDM will endeavor to confirm
with the person that they do not wish to have an OTBH and will proceed with the
determination (see Stage 4). (See the template on iComply.)

'\ Relevant sections of Administrative Penalties Regulation
\

-— e Section 3: Opportunity to make representations

11
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General considerations

The SDM must provide the regulated party with an opportunity to make representation (an
OTBH) before issuing a Final Determination. This is a fundamental principle of administrative
fairness and is required by the statutes and the APR.

The regulated person must request an OTBH in writing within 30 days of receiving their Notice
Prior to Determination. Requests can be made by email and requests made over the phone
should be confirmed in a follow-up email. (See the template on iComply.)

The SDM has sole discretion to decide the specifics of the OTBH, including the format (oral,
written/electronic), location, timing, and content of materials, etc. Typically, OTBHs are written
because the information is often complex and written submissions provide the SDM with time
to consider, analyze, and weigh the submitted information; compare it to the Ministry’s
findings; and ask specific questions or request follow-up information.

To enhance the fairness of the process, the Ministry provides regulated parties with advice on
the kinds of information and evidence to provide during their OTBH. The Ministry also advises
regulated parties on upcoming OTBH deadlines in an effort to ensure they are not missed.

Regardless of the format, the purpose of the hearing is to allow the regulated party to provide
any information or evidence relevant to the SDM’s decision.

A Final Determination cannot be made until the OTBH has concluded. If an OTBH is not
requested within 30 days, the SDM may proceed directly to the Final Determination.

2.4 Stage 4: Final Determination issued (SDM)

After the regulated party has had the opportunity to submit relevant information related to the
contravention, the SDM will prepare a Final Determination. This document contains the final penalty
calculation, where the SDM considers each of the factors outlined in s.7 of the APR.

Who is responsible?

(D]
‘Q‘ e The SDM makes the Final Determination.

Timeline
X e Although there is no prescribed timeline for making the Final Determination, the

SDM should strive to complete it within four to six weeks of the OTBH.

e There is an internal service standard of four months from the OTBH submission
(and if appropriate, engagement with First Nations) to the time the Final
Determination is issued.

12
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'\ Relevant sections of Administrative Penalties Regulation
\

e Section 4: Determinations
e Section 5: Correcting a determination

General Considerations

The duty of fairness requires that the SDM who makes the decision is independent. Although
the SDM has received a recommendation to issue an AMP from the officer and/or the AMP
writer, the SDM must maintain control of the decision-making process and make the final
decision.

After issuing a Notice Prior to Determination, the SDM is required to either make a Final
Determination or notify the regulated party that they will not be making a determination and
the regulated party is not required to pay the penalty.

When making the Final Determination, the SDM must consider and weigh all the relevant
evidence provided by the officer and any relevant new information that came to light during
the OTBH, including that supplied by the person or from engagement with First Nations. The
Final Determination cannot be based on irrelevant considerations.

In addition to stating the final penalty amount, the Final Determination must include reasons
for the decision that should be sufficiently detailed to reveal how the decision was made and
on what basis. Even if no OBTH submission is provided, the SDM must ensure the Final
Determination contains enough information to stand alone. The intent is to demonstrate that
the decision was made fairly, logically, and in accordance with the law. SDMs must carefully
articulate and explain the process they used to arrive at the decision — both the finding of
contravention and the penalty amount. See Chapter 7 for guidance on arriving at a well-
reasoned decision and penalty amount that is appropriate for in the scenario.

Well-written decisions help the regulated party understand why the decision to impose a
penalty was made and may enable them to accept the decision as fair, even if they do not agree
with the outcome. The person must know that their evidence was properly and fairly
considered. The duty to provide reasons is only fulfilled if the reasons provided are adequate.

In the event of an appeal, the failure to provide adequate reasons may result in the decision
being overturned and the matter sent back to the SDM with instructions to provide adequate
reasons, which is a waste of time for all participants.

Corrections to a Final Determination are governed by section 5 of the APR. A correction may be
made within 15 days of the Final Determination being issued to correct a typographic,
arithmetic, or similar error, or an obvious error or omission. No new hearing is required for
these kinds of corrections, but notice must be given to the affected person.

13
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2.5 Stage 5: Appeal (if applicable) (EAB)

The regulated party may decide to appeal the Final Determination. If they choose to do so, their appeal
will be heard by the Environmental Appeal Board, as described below.

Who is responsible?

L\
‘Q‘ e The SDM is responsible for preparing for and participating in an appeal, supported
by a Legal Services Branch solicitor.

e Appeals are heard by the Environmental Appeal Board (EAB).

Timeline
X e An aggrieved person (usually, but not always, the regulated party) must deliver a
Notice of Appeal to the EAB within 30 days of receiving the Final Determination.

e The 30-day appeal period starts the first business day after the delivery
confirmation has been received. Anything sent by registered mail is deemed to
have been received on the 14" day after deposit with Canada Post. Anything sent
by electronic mail is deemed to have been received on the third day after it is sent.

e The EAB controls the appeal timeline. Scheduling a hearing can take anywhere
from a few weeks to several years, depending on the type of hearing (written or
oral), the complexity of the issue, and how busy the EAB is.

e Within 60 days of receiving a Notice of Appeal, the EAB determines who will
conduct the appeal and whether it will be written or oral.

N, Relevant legislation
N \ e EMA Part 8, Division 2

— e IPMA Part 4, Section 14

General considerations

e The number of unfounded appeals can be reduced by following Ministry policy and process, in
particular the principles of administrative fairness and reasonableness, and providing good
written reasons as part of a Final Determination.

e Ifan appeal is registered, the EAB will provide notice to the SDM as the respondent, including
instructions on timing, format (written or oral), and any other requirements for proceeding
with the appeal.

e [fan appeal is registered, the SDM’s decision to impose an AMP stands, but under Ministry
policy, the requirement to pay the penalty is paused until the appeal is resolved.

e The hearing is usually de novo (a new hearing), allowing the EAB to hear new evidence or
arguments that were not shared with the SDM. The EAB also has the discretion to conduct the

14
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appeal as an “appeal on record,” based solely on the information presented to the SDM, on
application by the appellant.

In either case, the EAB has the power to confirm, vary, or cancel the penalty, or make any
decision that the SDM could have made that the EAB thinks is appropriate (that is, come to
their own decision). The EAB will notify the SDM of their decision at the same time it notifies
the appellant of the decision.

The EAB can also send the matter back to the SDM with directions for a new determination. If
this happens, there is no prescribed time limit for the SDM to issue a new determination, but
they should do so as soon as possible. In such cases, a new OTBH does not need to be held.

2.6 Stage 6: Penalty payment (regulated party)

The regulated party is responsible for paying the penalty amounts assessed in the Final Determination
by the specified due date. Failure to pay can result in interest charges and suspension of current
authorization.

Who is responsible?

L\
‘Q‘ e The environmental enforcement coordinator/analyst (EECA) is responsible for

liaising with the fees analyst, who sets up the penalty in Authorizations
Management System and sends the invoice and payment instructions to the
regulated party.

e The fees analyst will notify the EECA when payment is received.

Timeline
X e The payment due date depends on whether an appeal has been registered.

e Penalties are required to be paid in full within 30 days after the determination is
issued, or, in the event of an appeal, 30 days after the Environmental Appeal
Board’s decision to vary or uphold the penalty.

'\ Relevant sections of Administrative Penalties Regulation
\

e Section 8: Payment date
e Section 9 (EMA): Consequences of non-payment

General considerations

For an AMP to be effective, regulated parties must know that when a penalty is imposed,
payment will be enforced. The Ministry has established a very high standard with respect to
follow-through and timely collection of overdue penalties.

Daily interest is applied each month the penalty is outstanding, and collection action can be

15
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initiated after 90 days.

Section 9 of the APR (EMA) specifies that a regulated party is not eligible to apply for an
authorization, or an amendment to an authorization, until the penalty is paid in full. Further,
section 18 of EMA gives the SDM authority to cancel or suspend the current authorization for
non-compliance with the Act or its regulations, which in this case is non-compliance with the
requirement to pay the AMP imposed under the APR (EMA).

Section 15 of the IPMA grants the administrator the authority to cancel or suspend an
authorization, and to restrict a person from applying for a new authorization in the event of
non-payment.

Under section 117(2) of EMA and section 25(2) of IPMA, the Ministry may file a certificate in
court, which upon filing, has the same force and effect as if it were a judgement of the court.
This provides the government’s debt collectors with additional authority to enforce the
collection of the unpaid AMP debt.

16
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3 Guidance for officers and AMP writers

This chapter provides guidance for program officers and AMP writers on how to:

e assess non-compliance and determine if it is appropriate to impose an AMP; and

e prepare the AMP package, which includes providing information and evidence in support of a
finding of contravention or failure to comply, and making a recommendation to the statutory
decision-maker regarding a decision.

3.1 Meeting the burden of proof

The burden is on program officers to prove that the regulated party contravened a regulatory
requirement or failed to comply with an order or a requirement of an authorization. If staff fail to
provide satisfactory evidence to the SDM to support the allegations, the burden is not met and the
SDM cannot find the person to be in contravention (liable) and cannot impose an AMP.

The standard of proof that is required to prove liability is on a balance of probabilities. If, after
considering all the relevant evidence, the SDM concludes that the alleged events probably occurred,
the case has been proven. In other words, if it was “more likely than not” or “more probable than not”
that the events occurred, the case has been proven. This standard is less onerous than the "beyond a
reasonable doubt” standard required to be met by the Crown when prosecuting an offender in court
for a statutory offence. The type and amount of evidence required to prove the contravention on a
balance of probabilities can vary depending on the circumstances.

Proving the contravention requires meticulously identifying the essential elements of the
contravention — the who, when, where, and what. Depending on the situation, this may be relatively
straightforward or complex. For example, it is often more straightforward to prove the who and where
of a contravention when it involves a permittee conducting business at an authorized industrial site
compared to proving the who and where of a contravention when it involves an unauthorized party
operating a transient business.

To ensure they acquire the right evidence, officers should be familiar with the legislation and/or the
authorization, know their powers and authorities, and follow good inspection practices —including
taking thorough notes, photographs, and samples. The Inspector’s Training Manual for Environmental
Protection Staff is a good resource (see the Ministry of Environment Intranet for access). When in
doubt, officers should complete their inspection and assess findings back at the office.

3.2 Determining if an AMP is an appropriate response to non-
compliance
An AMP is one of several enforcement tools for responding to a non-compliance. While it may be used

after other measures (such as advisories, warnings, or violation tickets) have failed to result in
compliance, it is sometimes an appropriate first response to a non-compliance. This could be when a
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regulated party has clearly fallen below the expected standard of care and demonstrates questionable
willingness or capacity to comply.

The Non-Compliance Decision Matrix (see page 19 of the Ministry of Environment and Climate Change
Strategy Compliance and Enforcement Policy and Procedure) is a useful tool for selecting the most
appropriate enforcement tool based on the actual or potential environmental impact of the
contravention and the likelihood of achieving compliance. Choosing between options requires taking a
closer look at the case-specific circumstances.

An AMP may be an appropriate response to contravention situations that include:

e animportant regulatory requirement has not been met;
e previous warning(s) have not been successful in changing behaviour;

e aregulated party has a history of minor to moderate non-compliance but suspending or
cancelling their authorization is not currently appropriate or desirable;

e the regulated party has realized a financial benefit or other advantage by not complying;

e the contravention of a regulatory requirement is significant but would not meet the public
interest test for prosecution;

e alesser fine —such as a violation ticket — would be insufficient to compel the regulated party to
return to compliance or to have a deterrent effect against future contraventions; or

e no previous enforcement actions have been taken but the regulated party was clearly aware of
the requirements and took no action to prevent the contravention or to report it to the
Ministry when required to do so

3.3 Continuous versus single contraventions

Generally speaking, when a regulated party fails to perform a duty imposed by law, and that obligation
(and the failure) continues for a period of time, the non-compliance is considered continuing until the
obligation is performed. In this situation, a daily penalty may be considered. Some common examples
include requirements to:

e construct or install works, signage, or fencing;
e maintain something, such as equipment, physical works, or financial security;
e have arecycling plan or sign on with a steward; or

e submit an annual report by a specified date.

If a requirement is time sensitive, such as the requirement to report an emergency event within a
prescribed timeframe, a daily penalty is an appropriate way to encourage timelier reporting in the
future. Conversely, obligations that apply at a single point in time, such as a requirement to conduct a
month-end stack sample, or to notify the director before bypassing authorized works or starting
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construction of new works, are considered single violations. The commission of the act was complete
on the date the person failed to act or acted without prior authorization.

Applying a “per day” penalty may not be appropriate for contraventions that continue over weeks or
months, such as a landfill not being covered, a plan not being submitted, or staff not being adequately
trained. In these circumstances, a “per day” penalty would be unjustifiably high in relation to the harm
caused. In these cases, a single increase using factor 7(d) in the APR (contraventions of a continuous
nature) would be more appropriate.

In practice, it is not always straightforward to determine whether a contravention is continuing. For
example, if a permittee has not fulfilled an obligation under the permit by a certain date, the question
is whether the contravention is a single contravention that occurred when the obligation was initially
not fulfilled, or if the contravention is deemed to continue until the obligation is fulfilled. The wording
of the requirement and the circumstances of each case will dictate.

Whether a contravention is considered single or continuing has implications for the
limitation period for imposing an AMP.

Some examples of typical Ministry permit requirements to illustrate when a contravention might be
considered continuous include:

e Requirements to construct or install works: Failure to comply with this type of obligation could
give rise to a continuing contravention if the "work” has not been constructed or installed in
accordance with the permit. Contrast this with a requirement to notify the director before
bypassing authorized works or before starting construction of new works, which are considered
single contraventions. The commission of the act was complete on the date the person acted
without prior authorization.

¢ Requirements to maintain works: An ongoing requirement to maintain something over the life
of the permit, such as physical works or security, is a continuing obligation as the intent is
always to maintain a state of compliance.

e Requirements to take specific action: An order to remove hazardous waste from a site by a
certain date would likely give rise to a continuing failure to comply. The passing of the deadline
does not mark a single discrete event; rather, it is the start of a “state of affairs” (site free from
hazardous waste) that the regulated party continues from day to day to neglect. Conversely, an
obligation that applies at a single point in time, such as a requirement to conduct a month-end
stack sample, becomes a single contravention occurring the day after the sample was due to be
taken. If the regulated party misses three monthly stack samples in a row, an AMP could be
recommended for three repeated (rather than a continuous) contraventions.

e Requirements to report: These requirements fall into a grey area where non-compliance could
be considered either a single or a continuing contravention depending on the purpose of the
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requirement. If a requirement imposes a time limit for reporting (such as the requirement to
report an emergency within 24 hours), non-compliance would be considered a single
contravention that occurs after the expiration of the grace period. Conversely, where the duty
to report does not have specific time limits attached (such as the requirement to report non-
compliance or to submit an annual report) the failure may be considered continuing until the
person complies with the requirement.

Even when a contravention is considered continuing, a “per day” penalty may not be appropriate. The
circumstances will dictate when it is appropriate, and, as outlined in Guindon, consideration must be
given to avoid imposing a penalty that is unreasonably high relative to the gravity of the contravention
or what is necessary to deter future non-compliance. Persistent non-compliance such as a landfill not
being covered or a plan not being submitted may be best acknowledged with a lump sum increase to
the base penalty, using factor 7(d) (contraventions of a continuous nature).

3.4 Including details on the mitigating and aggravating factors

AMP writers are not responsible for calculating the amount of an AMP; this will be done by the SDM
when they review and finalize the AMP package. However, it is the AMP writer’s responsibility to
present as much relevant information as possible on each of the factors listed in section 7 of the APR
(and discussed in detail in Chapter 7) to help the SDM arrive at a reasonable and appropriate penalty.

The SDM will consider all the factors listed in section 7 of the APR to ensure the penalty:

e reflects the gravity and magnitude of the contravention;

e nullifies, to the extent possible, any economic benefits gained by carrying out the
contravention;

e acknowledges the actions the person took before, during or after the incident; and

e creates an effective deterrence against future non-compliance without being excessively
punitive.

The AMP writer communicates this information by providing comments on the Penalty Assessment
Form relevant to each factor and supplying supporting evidence.

o See Chapter 4 for guidance on developing administrative penalties and assessing the penalty
adjustment factors. This information is of interest to all staff contributing to or reviewing AMP

packages.

If an AMP package contains continuous, repeated, or multiple separate
contraventions, structure the package so it does not constrain the SDM’s ability to
group (or split) contraventions using the approaches described in Chapter 5.2.
Clearly articulate the type of contravention (continuous, repeated, or separate), the
dates on which the contraventions occurred, the number of contraventions of a
given requirement, and the prescribed maximum penalty for each contravention in
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the APR. Also consider the type of requirement that was violated. For example,
grouping different kinds of contraventions into one penalty (e.g., an authorized
works contravention and a permit limit exceedance) may make it harder to present
the information clearly, as the contraventions may have different fact patterns.

3.5 Summary of best practices for preparing an AMP package

The AMP package includes an overview section and a Penalty Assessment Form (PAF). See iComply for
a detailed list of best practices and review the list below for the key points:

e The purpose of the PAF is to succinctly communicate the circumstances of the non-compliance.
Only include information relevant to the current contravention, apart from a short context
piece and information on the regulated party’s compliance history (Factor C).

e Begin the descriptive section of the PAF (part one) by summarizing the background to the
contravention — a short overview that describes the regulated party, the type of operation, and
a jargon-free description of the non-compliance(s) being recommended for a penalty, including
parameters of concern. This could be one or two paragraphs, or a small number of bullet
points.

e Organize the Summary of Relevant Facts as a chronology, using short paragraphs or bullet
points. Readability is important! Keep this section crisp and focused on the evidence that
proves the contravention.

e Include only non-compliances that you can prove — leave out the grey areas. Explicitly link
relevant facts to each contravention.

e Use a professional writing style, including proper names (John Smith) and titles (EPO). Use clear
descriptive language rather than adjectives. “Frequent” and “repeatedly” are not as informative
as “four times in six months” or simply “three times.” Keep your language neutral and describe
the facts without trying to be persuasive.

e For multiple, repetitive contraventions or failures, use a summary statement, such as “the
regulated party exceeded their permitted discharge limit X times between January and August,”
supported by a table or a bulleted list. This could be included in the body of the PAF, if short, or
as an appendix. Here is a template for a basic but effective table that shows the contraventions:

2021-01-30 24 10 130%
2021-02-27 16 10 60%
2021-03-30 11 10 10%
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4 Guidance for SDMs

This chapter summarizes the duties and obligations of statutory decision-makers and discusses
principles of good statutory decision-making. It then provides more detailed information on practical
information about preparing Notices, offers guidance on imposing multiple penalties, discusses the
importance of weighing the evidence presented by the Ministry and the regulated party in the
Opportunity to be Heard (OTBH) (if applicable), and suggests best practices when writing
determinations.

4.1 Powers, duties, and obligations of an SDM

An SDM must fulfil the following mandatory duties and obligations:

Give notice to the regulatory party of the Ministry’s intent to impose a penalty by issuing a
Notice Prior to Determination (APR s.2(1) EMA and IPMA).

Provide the regulated party with an OTBH before imposing the penalty (APR s.3(1) EMA and
IPMA). If the regulated party does not request this opportunity, the SDM does not have to hold
a hearing and can proceed to make a Final Determination.

After issuing a Notice Prior to Determination and after the regulated party has made their
representation in the opportunity to be heard (if applicable), the SDM must make a
Determination (APR s.4 EMA and IPMA) or inform the regulated party, by way of written notice,
that they do not need to pay a penalty. Even if the SDM decides not to impose a penalty, they
must inform the regulated party of this decision.

When determining the amount of a penalty, the SDM must consider the mitigating and
aggravating factors enumerated in APR section 7.

The SDM must give notice to the regulated party subject to a Determination if any amendments
are made to correct typographic or arithmetic errors in that Determination (APR s.5).

If an SDM intends to impose a penalty, they must do so within three years of the contravention
or becoming aware of the contravention, whichever is later (APR s.11 (EMA); APR 5.10 (IPMA)).

An SDM has the following discretionary powers:

Within 15 days of making a Determination, the SDM may correct an arithmetic, typographical,
or similar error, or correct an obvious error or omission in the determination (APR s.5).

The SDM may impose separate penalties for each day if a contravention continues for more
than one day (APR s.7(2)).

The SDM may determine the circumstances, place, and process by which the OTBH is
conducted and specify the form, content, and timing of the materials submitted, as well as
whether the submissions are to be written, oral, or electronic (APR s.3(3)).
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4.2 Principles of good statutory decision-making

Administrative processes are intended to be less formal than prosecutorial ones and they are not
intended to mimic a court process. Statutory decision-makers are not held to the same standard as
judges in a court and the burden of proof for proving a contravention when using an administrative
remedy compared with proving an offence in court is not as high. This is because the consequences are
deemed to be less severe (i.e., no criminal record, less social stigma). As a result, administrative
processes can be more flexible and timelier to conduct than court processes.

SDMs must make their decisions fairly and in accordance with the law. SDMs have a duty to ensure the
principles of administrative fairness are upheld whenever they exercise their discretion to make a
statutory decision that impacts someone’s rights or interests. If these principles are not upheld, the
decision is likely to be overturned on appeal. The statutory decision to impose an AMP is an appealable
decision under both EMA and IPMA.

Generally speaking, when the potential consequences of a decision are of greater significance, the
affected person should be afforded greater procedural protection. Because AMPs can result in large
penalties, the Ministry ensures a robust process is followed. Respecting and discharging these
principles to the best of the SDM’s ability is the best way to ensure that the person’s rights will be
protected and that decisions will withstand scrutiny.

The following are the rights and duties associated with procedural fairness, summarized in the context
of AMPs. More complete information can be found in the EPD’s Statutory Decision-Making Handbook
or the Ministry Foundations of Environmental Law manual.

The rights of the affected person include:

e The right to know the case against them. The affected person must be given sufficient
information in the Notice Prior to Determination to know precisely what rules they are alleged
to have contravened and what contravention(s) the Ministry must prove. It also means that the
process must give them adequate time to comprehend the allegations and the evidence.

e The right to respond. The affected person must be given an opportunity to prepare a response
and to be listened to by the decision-maker before a final decision is made. This is the
opportunity to make representations provided for in section 3 of the Administrative Penalty
Regulation.

e The right to be heard by an unbiased decision-maker. The SDM must have no interest in the
case other than to arrive at a defensible decision. Even the perception of bias can taint an
otherwise sound process and decision.

When exercising their discretion to impose an AMP, the SDM has the duty to:

e Beindependent. The SDM must not be fettered by superiors, policy or other constraints. The
SDM who hears the evidence and argument must be the one to make the statutory decision
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(“the person who hears decides”).

e Exercise discretion for the proper purpose. The SDM must consider the overall purpose of the
legislation and only exercise discretion in a manner that is consistent with the intent of the law.

e Be reasonable. The SDM must ensure the decision flows logically from and is supported by the
available evidence, situation, and circumstances. The decision must be fair.

e Provide adequate reasons. The SDM must provide clearly documented reasons for their
decision. This is extremely useful if the decision is appealed.

The following two common law doctrines apply to statutory decisions:

1. The doctrine of legitimate expectations arises when a person expects that a practice that
readily applies to others should apply, or where promises or representations were made to the
person regarding how the matter will be dealt with. This doctrine creates procedural rights only
(i.e., it could be used by the person to argue for a different procedure) and it cannot be used to
require a certain outcome, which would fetter the SDM. “Legitimate” means that the
expectation must not conflict with what the statute allows (i.e., the “expectation” must be
reasonable).

2. The functus officio doctrine means that once an SDM has rendered a final decision, it cannot be
changed. Section 5 of the APR creates a statutory exception to this by providing the SDM with
15 days after their determination to correct any minor typographical, arithmetical, or other
obvious errors or omissions. The SDM can do this without another hearing and must give notice
in writing to the affected person.

4.3 Previous administrative decisions inform but are not binding

It is a principle of administrative law that each decision must be made on its own merits. This is
different than a court of law where higher court decisions may be binding on lower courts. While
previous AMP determinations may be relevant and informative —and in general like files should be
treated consistently — it is the SDM’s duty to make a decision based on the unique facts of each case
and all relevant factors. Further, while previous EAB decisions may inform the SDM as to the potential
outcome of a decision if it is appealed, prior EAB decisions are also not binding on the SDM.

4.4 Weighing the evidence of a contravention

The SDM must be satisfied that the regulated party has contravened a specific regulatory requirement.
They do this by assessing the evidence and arguments presented by both the Ministry and the
regulated party, determining what is relevant and compelling, deciding whether there was a
contravention and, if so, imposing an appropriate penalty.

The AMP package must provide satisfactory evidence to the SDM to support the allegation of a
contravention. If the SDM examines the evidence and does not feel the Ministry’s case has been made,
they cannot find the person to be in contravention of their requirement(s) and cannot impose a
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penalty. In this case, the SDM will identify the gaps in the evidence and send the AMP package back to
the officer. The officer can then decide whether those gaps can be addressed and whether to bring the
case forward at a later date.

The standard of proof that is required to prove a contravention is a balance of probabilities. If, after
considering all the relevant evidence, the SDM concludes that the alleged events probably occurred,
the case has been proven. In other words, if it was “more likely than not” or “more probable than not”
that the events occurred, the case has been proven. This standard is less onerous than the beyond a
reasonable doubt standard of proof required to be met by Crown when prosecuting an offender in
court for a statutory offence.

To determine that a contravention occurred, specific pieces of information related to that
contravention must be proven. These are the “primary elements” of the contravention and they
include:

e the identity of the offender (who);
e the date and time of the contravention (when); and

e the location of the contravention (where).

The type and amount of evidence required to prove these elements will vary. For example, it is
relatively more straightforward to prove the who and where of a contravention when it involves a
permittee conducting business at an authorized industrial site versus an unauthorized individual
conducting unauthorized activities at a variety of locations.

An adequate evidentiary basis is one that has enough weight to tip the balance towards a finding of a
contravention.

The secondary elements of the contravention depend on what the legislation, regulation, or
authorization define as the conditions that must be present, met, or violated for a contravention to
occur.

To prove a contravention occurred, the SDM must make findings of fact in relation to the primary and
secondary elements based on information included in the AMP Package and in evidence submitted as
part of the OTBH.

When assessing the evidence, the SDM must decide whether an element of the contravention has
been proven by considering:
1. What s relevant (i.e., has some value in proving a relevant fact) and

2. How much weight it carries (i.e., how reliable the source is and how important and persuasive it
is).

The SDM must only consider evidence that is submitted before or during the OTBH that the alleged
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offender has had the opportunity to respond to.

4.5 Who should the Notice Prior to Determination be issued to?

e When the contravention relates to an authorization

When the contravention relates to an authorization (e.g., permits, approval, license), the AMP
should be issued in the name of the authorization holder. This is the person or entity responsible
for setting and implementing corporate policies and procedures to meet regulatory obligations. In
these cases, the AMP package should be sent to the corporate office, not to the person’s lawyers or
to the site location (unless they are the same).

The exception is when there is compelling evidence that someone other than the authorization
holder — such as an employee — operated independently, contrary to company policy and outside of
their authority or training. In this rare situation there may be a case to impose an AMP on the
employee only, and not the company.

e When the contravention relates to an order

When the contravention is of an order issued by a Ministry official, the AMP should be issued in the
name of the person to whom the order was issued.

e When the contravention relates to a provision prescribed in the APR

Where there is no authorization, but rather, the matter involves a contravention of a provision of
the Act or regulations that are subject to AMPs (e.g., such as if an entity operating under a
regulation fails to comply with a section of a regulation that has been prescribed in the APR), the
evidence should point to whom the Notice should be issued. In most cases, employees operate
under the direction of company management — either officers of a corporation or owners of
unincorporated companies. In these cases, the AMP would be issued in the name of the company.

e Where more than one person is liable for the contravention

If more than one person is responsible for a contravention, direction from the Forest Appeals
Commission (appeal 2000-FA-001, Brekkas and Carter) is to calculate the amount of the penalty as
a whole and then apportion it among those responsible based on their role, economic benefit, and
cooperativeness during the investigation. Legal advice may be required in these situations.

e Other considerations

If an AMP is going to be imposed on a company of questionable solvency or there is reason to
believe the company may be sold or otherwise dissolve before they pay the penalty, it is prudent to
issue the penalty in the name of an individual as well as the company to facilitate future collection.
Legal advice should be obtained in these situations.
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4.6 Writing AMP determinations

The APR requires that the SDM explain and provide evidence to support their determination of non-
compliance. A well-reasoned and well-written determination is a testament to a fair process and
reasonable decision, while a poor one can undermine an otherwise sound process and outcome.

Providing reasons for the determination serves several important purposes:

e It provides transparency about the process and demonstrates to the regulated party that the
SDM understands what has transpired and that the issues and evidence have been properly and
fairly considered.

e It reduces the likelihood of an appeal if the regulated party not only understands the decision
but also feels the decision was fair, even if they don’t agree with it.

e [f the determination is appealed, a well-written determination will provide an invaluable
account of the reasons for the determination.

e |t provides useful guidance for other SDMs when considering similar cases and can increase the
consistency of decisions within the program.

The courts have observed that the duty to provide reasons is only satisfied if the reasons are adequate,
which means the determination must go beyond reciting the submissions by the parties and stating a
conclusion. When writing the determination, the SDM acts in a quasi-judicial capacity and engages in
legal analysis. To satisfy the obligation to provide adequate reasons the SDM must:

e set out the elements of the contravention or failure;

e show that they focused on the facts before them;

e provide the principal evidence upon which those facts were based;

e address all the relevant major points at issue;

e show their chain of reasoning (how the decision was reached); and

e provide a sound rationale for the findings.
Further, a good determination will:

e provide all key dates, events and names;

e be concise and error-free;

e consider the literacy needs and abilities of the person involved;
e follow a logical flow;

e be concluded in a timely fashion;
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e contain enough information that it can be read as a standalone document;

e include an explanation of any changes to how the mitigating and aggravating factors were
applied in the final penalty calculation, for example if the SDM decided to give more or less
weight to a particular factor based on evidence presented in the OTBH; and

e address any areas of disagreement between the Ministry and the person, describe the evidence
considered (or extraneous information not considered) and result in well-reasoned findings of
fact, proven on a balance of probabilities.

When summarizing the evidence in the final determination, SDMs should be concise, focused, and
avoid unnecessary detail. Summarize the details of the contravention and the key elements of the
Ministry’s case as presented in the Penalty Assessment Form, ensuring the determination includes only
what is essential to articulate the analysis and conclusions. Write with precision, addressing only the
necessary points to explain the decision and its rationale.

o See guidance from the Ministry of Justice on writing good decisions.
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5 Guidance for AMP writers and SDMs on multiple penalties

If a regulated party has multiple contraventions or failures, each may be subject to a separate penalty
or they may be consolidated into one penalty. An analogy in a court prosecution is the number of
charges or “counts.” A single AMP can have multiple penalty calculations, or a single penalty
calculation could include multiple contraventions.

Deciding which contraventions to include and how to organize the AMP package(s) depends on the
circumstances.

AMP writers will make initial decisions about whether it is appropriate to consolidate multiple
penalties into a single AMP package with multiple penalty calculations. It’s very common for AMP
writers to discuss the best approach for grouping (or not grouping) multiple penalties in a single AMP
package with the SDM.

It could be appropriate to consolidate multiple penalties into a single AMP package with multiple
penalty calculations when:

e there are multiple contraventions that involve more than one authorization source, such as the
Acts, its regulations, and/or a permit;

e there are distinct contraventions, such as discharge exceedances, failure to maintain works, or
failure to monitor or report contraventions;

e the chronology and relevant facts are the same but lead to different contraventions (for
example, the failure to maintain works causes an exceedance or unauthorized discharge); or

e there are multiple contraventions relating to the same requirement (e.g., subsections of the
same section), such as late reporting and missing content of a report.

5.1 A decision tree for multiple penalties

The following decision tree can help AMP writers and SDMs determine if multiple penalties are
appropriate, and if so, which tool to use to impose them (s.7(2) of the APR or s.115/s.23 of the Act).

Work through the steps below to determine if multiple penalties are appropriate.
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Were there multiple,
distinct
contraventions with
the requirements or
did the contravention
continue for multiple
days?

No

:

Do not
consider
multiple
penalties.

Yes——

Was the
contravention
repeated, continuous,
or multiple, distinct
single point in time
contraventions?

Nlo

Do not
consider
multiple
penalties.

——Yes——»

Was the
non-compliance
continuous over two
or more days?

Vjs

Consider
imposing multiple
penalties under
5.7(2) of the APR.

———No——

Was the
non-compliance Do not
repeated, or were o  Consider
there multiple, multiple
distinct penalties.
contraventions?

st

Consider imposing

multiple penalties

under s.115 of the
EMA.

If you determine that multiple penalties are appropriate, there are several approaches for grouping
penalties, including by severity, cause, or requirement. These approaches are discussed later in this

section.

Key considerations for AMP writers

e If you are including multiple related contraventions or failures in a single package, provide
sufficient evidence to support all asserted facts and address the factors in section 7 of the APR

in relation to each contravention.

e If you are recommending multiple penalties for either distinct or repetitive contraventions,
there must be evidence to support each one. Exclude any grey areas and only include non-
compliance with compelling, clear evidence to support it. To facilitate the SDM’s review, be
specific about which piece(s) of information in the relevant facts section supports which non-

compliance.

e [f you are recommending multiple penalties, consider the ease with which the supporting
information and evidence can be clearly and concisely organized. In some cases, it may
preferable to prepare multiple separate AMP packages, rather than trying to organize multiple
penalties into a coherent single package. Conversely, it may be simpler to develop one package
that includes multiple penalty calculations. Aim to make it as easy as possible for the SDM to
consider the mitigating and aggravating factors and calculate the penalty in relation to each
separate non-compliance.

e [f the contravention occurs for more than one day, the penalty can be calculated and then
imposed for each day the contravention continues (as per section 7(2) of the APR, described

below). Although the SDM is responsible for deciding whether to impose multiple penalties, as
the AMP writer, use your knowledge of the site, the contraventions, and your discussions with
the SDM to structure the package in a way that facilitates imposing daily penalties when
appropriate.

If you anticipate that multiple penalties may be imposed because there are multiple

30



Administrative Penalty Handbook: Version 2
Ministry of Environment and Parks

contraventions and the Gravity Component or the Economic Benefit Component of the penalty
are sufficient to exceed a single day penalty maximum (see Section 5.2.1), contact the SDM to
discuss how to group or split the different contraventions. The decision to impose multiple
penalties, and the penalty amount, rests solely with the SDM.

e Section 7(2) of the APR allows for separate penalties to be imposed for each day a
contravention continues. Section 115(4) of EMA allows for separate penalties to be imposed for
individual contraventions.

e The circumstances will dictate when daily penalties are appropriate. Legal principles and case
law distinguish between “single” offences, where the conduct giving rise to the offence occurs
at a distinct point in time, and “continuous contraventions,” where the non-compliant conduct
occurs over a period of time. The latter can include “passive conduct” involving the failure to
perform a duty imposed by law. Arguably the same principles apply to contraventions or
failures resulting in an AMP.

5.2 Determining how many penalties to impose

Under EMA and IPMA, decision-makers can impose multiple penalties to deter future non-compliance.
If a contravention is continuous, the decision-maker can use section s.7(2) of the APR to impose a
penalty, up to the maximum prescribed in the regulation, for each day the person was out of
compliance. If a contravention is repeated, or an administrative penalty package contains multiple,
separate non-compliances, the decision-maker can impose a penalty, up to the prescribed maximum,
for each contravention under s.115 of EMA/s.23 of IPMA.

One of the key challenges decision-makers face when deciding whether to impose multiple penalties is
balancing the need to impose an effective deterrent while ensuring that the penalty does not become
so large it has “true penal consequence.” This challenge becomes particularly acute when AMP
packages contain hundreds of non-compliances (e.g., 250 permit exceedances). In these circumstances,
penalizing the regulated party for each non-compliance may make the penalty punitive (depending on
the facts of the case). Conversely, applying a single penalty subject to a $10,000, $40,000, or $75,000
maximum may be too insignificant to effectively deter regulated parties who have high numbers of
repeated non-compliances or non-compliances that continue for many days. Neither of these
outcomes serve the overarching goals of the program.

To impose an effective deterrent while avoiding making the penalty so large it has “true penal
consequence,” the penalty amount should be what is “necessary to serve regulatory purposes” (as
outlined by the Supreme Court of Canada in Guindon), but not more. This means the penalty must
eliminate any economic benefit derived from non-compliance and must impose an additional amount
to deter future non-compliance. The approaches outlined below, along with the concepts of the
Gravity Penalty and Economic Benefit Penalty used throughout this Handbook, can help decision-
makers determine a penalty amount that clearly serves a regulatory purpose when multiple penalties
must be imposed.
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If you are faced with a scenario where you believe a single penalty, reaching the prescribed maximum,
would be insufficient to deter future non-compliance, refer to the decision tree above to determine if
multiple penalties are appropriate, and if so, which tool to use to impose them (s.7(2) of the APR or
s.115/s.23 of the Act).

5.2.1 Multiple penalties and the Total Penalty Amount

The formula below is used to calculate the Total Penalty Amount, which is the sum of the Gravity
Penalty and Economic Benefit Penalty. If the Total Penalty Amount exceeds the prescribed maximum in
the APR for a single contravention or a single day of contravention (510,000, $40,000, or $75,000),
consider imposing multiple penalties until the penalty meets or exceeds the Total Penalty Amount.

Administrative Penalty Formula under EMA and IPMA
Total Penalty Amount = Gravity Penalty + Economic Benefit Penalty

Gravity Penalty = Base Penalty (Factor A+B) + Aggravating and Mitigating
Factors (FactorsC+D+E+G+H+1+))

Economic Benefit Penalty = Factor F

The Total Penalty Amount as calculated using the formula above serves as a starting point for the
SDM’s penalty amount. However, as discussed below, the SDM may diverge from this amount to better
reflect the specific circumstances of the case and achieve deterrence. We’ve provided two examples
where the Total Penalty Amount exceeds the maximum prescribed amount, a scenario in which the
decision-maker may decide to impose multiple penalties.

Example 1: Total Penalty Amount exceeds maximum via Gravity Penalty:

e The regulated party has committed three contraventions, each subject to a $40,000 maximum
penalty.

e The SDM has assessed all three contraventions and finds that a base penalty of $40,000
(High/Major) is appropriate. The SDM has also made a finding of “High Deliberateness” (Factor
E) and found the regulated party had a severe history of non-compliance (Factor C). They have
assigned increases equivalent to 50% of the base penalty under both factors. The regulated
party did not generate an economic benefit from their contravention.

e The Total Penalty Amount is $80,000, which exceeds the prescribed maximum of $40,000 for a
single penalty by $40,000.

e Following the administrative penalty formula, the SDM should consider imposing a separate
penalty for two of the three contraventions (for a total of $80,000) to provide adequate
deterrence.
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Example 2: Total Penalty Amount exceeds maximum via Economic Benefit Penalty:

e The regulated party had 40 days of non-compliance.

e The prescribed maximum penalty per contravention/day of contravention is $40,000.

e The SDM calculated the Gravity Penalty for all 40 days of non-compliance to be $40,000.

e The regulated party gained an economic benefit of $400,000 through non-compliance.

e Using this approach, the SDM would impose 11 penalties of $40,000 to achieve a Total Penalty
Amount of $440,000. This amount would include $400,000 for the Economic Benefit Penalty
and $40,000 for the Gravity Penalty.

e When imposing multiple penalties to nullify an economic benefit that exceeds the prescribed
maximum, clearly identify how the Economic Benefit Penalty amount is distributed across the
various penalties.

o Forexample, if a regulated party failed to build a $500,000 piece of waste management
infrastructure for 50 days and was receiving one penalty for each day the infrastructure
was late, a $10,000 Economic Benefit Penalty could be imposed on each penalty to
show how the per day financial benefit is being nullified (5500,000 / 50 days = $10,000
per day).

Additional considerations for SDMs:

e When using the administrative penalties formula, the SDM can only impose as many penalties
as there were continuous, repeated, or separate contravention(s).

e For example, if a regulated party violated their permit on three consecutive days, the SDM
could assess a base penalty of $30,000 and an economic benefit of $400,000 (Total Penalty
Amount of $430,000). The prescribed maximum for the violation is $40,000. In this case, the
maximum number of penalties that may be imposed is three and the maximum penalty amount
is $120,000. In this case, the penalty amount cannot nullify the economic benefit and the
gravity component of the penalty calculated by the decision-maker cannot be achieved.

e When calculating the number of penalties to impose, do not include any increases imposed
under Factor D (continuous or repeated). Imposing multiple penalties and increasing the
penalty under this factor would penalize the regulated party twice for the same set of facts.

5.2.2 Grouping contraventions when structuring AMP packages with multiple
penalties

For some contraventions, a single Gravity Penalty (510,000, $40,000, or $75,000) may not be

sufficiently large enough to provide adequate deterrence, whereas a Gravity Penalty for each non-

compliance may be overly punitive. To strike the appropriate balance, consider grouping

contraventions based on their characteristics or fact pattern and impose a penalty for each grouping,

rather than imposing a penalty for each contravention or day of non-compliance.

The most common ways to group contraventions are by severity, cause, or type of requirement.

33



Administrative Penalty Handbook: Version 2
Ministry of Environment and Parks

When grouping contraventions, consider the severity, cause, fact-pattern, chronology, and the
application of the adjustment factors to the contraventions under consideration. In some cases, it may
be impractical or repetitive to address each non-compliance separately (e.g., hundreds of exceedances
in one AMP package). Ask the following questions to determine whether it is appropriate to group
contraventions:

e Did the severity of the non-compliance(s) change significantly over the period of the non-
compliance (i.e., were some contraventions or days out of compliance more severe than
others)? Consider both the nature of the contravention and the real or potential adverse effect.

e Did the fact pattern change throughout the period of non-compliance? If it did, consider how to
reflect those changes in the penalty amount. It may be useful to group the contraventions to
account for the changes in fact pattern over the course of the period of non-compliance.

e Did the regulated party’s:

o level of deliberateness change significantly over the period of non-compliance?

o level of due diligence change significantly over the period of non-compliance?

o efforts to correct change significantly throughout the period of non-compliance?

o efforts to prevent the non-compliance change significantly over the period of non-
compliance?

By grouping the non-compliances by fact pattern, the SDM can more clearly evaluate the scale of the
non-compliances and adjust the Gravity Penalty accordingly. This approach can help you determine
whether a single base penalty provides an adequate deterrent or if multiple base penalties need to be
imposed to provide sufficient deterrence.

To be clear, this grouping framework is a tool SDMs can use to help conceptualize penalties in
situations where issuing individual penalties for each contravention may result in an unjustifiably high
total penalty. This does not mean that all contraventions of the same nature should always
automatically be grouped together and penalized only once as a group, particularly if the facts of the
case show that this would result in too low a penalty.

Furthermore, these approaches are not an exhaustive list of reasons to impose multiple penalties and
should not be treated like a checklist. Refer to these approaches to inform the decision, but always
consider the nuances of the scenario and the overarching purpose of administrative penalties—
encouraging compliance—when considering whether to apply multiple penalties.

This appendix provides guidance on imposing multiple penalties and how to proceed if you believe a
single penalty, reaching the prescribed maximum, would be insufficient to deter future non-
compliance. It includes:

5.3 Approaches for grouping multiple penalties

There are different approaches you can take when grouping multiple penalties, depending on the
severity of the non-compliance, the cause of the non-compliance, or the requirements associated with
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the compliance. Each approach is described below, along with an example of when it might be
appropriate. This information is also relevant for officers and AMP writers when preparing and
structuring the AMP package

5.3.1 Severity of non-compliance approach

Effective deterrence must account for the severity of the contravention. In other words, the Gravity
Component of the penalty must match the scale of the contravention(s). A decision-maker may use the
severity of the contravention to determine how many penalties to impose. When a regulated party
repeatedly violates their requirements, there are often variations in the severity of each individual
contravention. If imposing a penalty for each contravention or day of non-compliance might result in a
penalty with “true penal consequence,” consider grouping the contraventions together based on their
severity.

For example, consider the following scenario: A company is receiving an administrative penalty for 20
exceedances, 15 that were very low severity and five that were high severity. To achieve an
appropriate amount of deterrence for the set of contraventions being considered, the SDM could
group the 15 low severity exceedances together and impose one penalty for all 15 and then impose
five separate penalties for each of the very high severity exceedances.

When using this approach, the decision-maker should begin by asking two overarching questions:

1. Does the penalty package contain multiple, separate contraventions that on their own would
warrant an AMP?

2. Does the penalty package include a contravention that lasted for multiple days, where the
severity on two or more of those days was serious enough that the SDM would impose a
penalty even if the contravention only happened once (e.g., exceeding an environmentally
critical permit limit by a large magnitude)?

In addition to the assessment of severity using Factors A and B, the decision-maker may also consider
additional factors related to the severity of the non-compliance, such as:

e the scale of the contravention (e.g., an exceedance of 75% vs. 1,000%);

e for pollution-related contraventions, the type of pollution or discharge (some substances have a
higher risk to the environment or human health than others);

e the nature of the risk posed by the contravention (e.g., acute risk vs. cumulative risk, keeping in
mind that multiple contraventions that pose acute risks should weigh more heavily in favour of
imposing multiple penalties than multiple contraventions that together pose a cumulative risk);

e the sensitivity of the surrounding environment;

e the requirement type (discharge exceedance, maintenance of works, monitoring or reporting
contraventions, etc.); and
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e the contravention’s impact on the Ministry’s ability to regulate the sector (e.g., missing several
low-risk administrative requirements vs. failure to carry out impact monitoring on high-risk
discharges).

5.3.2 The cause of the non-compliance approach

If there are different causes for the non-compliances, you can group the non-compliances by cause.
This approach can make it easier to assess the fact pattern and chronology of events as they relate to
the adjustment factors.

Example: A regulated party has failed 15 effluent toxicity tests over a one-year period. The first 10 test
failures stemmed from inadequate maintenance. These contraventions had a severe environmental
impact. The second five failures were due to a faulty replacement part that was installed after the first
set of failures. This set of test failures had a much lower environmental impact. By grouping the first
and second sets of failures together you can target the higher impact, more deliberate, contraventions
separately (such as by imposing a separate penalty for each of the 10 contraventions) while imposing a
more lenient penalty on the second five contraventions given that they had a lower impact and the
regulated party had attempted mitigation efforts.

5.3.3 Requirement type approach

An AMP package might include multiple contraventions related to different requirements. If the
prescribed maximum penalty is too low to effectively deter non-compliance when the contraventions
are considered together, consider imposing separate penalties for each requirement or grouping them
by the type of requirement (e.g., discharge requirement, maintenance of works requirement, and
administrative/reporting requirements). This makes it easier to apply the adjustment factors to the
different contraventions and arrive at a Total Penalty Amount that provides sufficient deterrence.

Example: A regulated party violated EMA s.6(2) three times via unauthorized discharges. They also
failed to collect the monthly samples required by their permit. You could group the EMA s5.6(2)
contraventions together and the sampling failures together, imposing a penalty (or multiple penalties)
for each group of contraventions. This would allow you to assess different base penalties for the s.6(2)
contraventions and the permit contraventions and apply the adjustment factors separately.

36



Administrative Penalty Handbook: Version 2
Ministry of Environment and Parks

6 Opportunity to Be Heard

Section 3 of the APR grants an affected person an opportunity to make representations, more
commonly referred to as an Opportunity to be Heard (OTBH). The purpose of an OTBH is to provide the
regulated party with an opportunity to present relevant evidence, make submissions, present
witnesses, ask questions, and respond to evidence presented by the Ministry or its witnesses. The SDM
will then use this information when preparing their Final Determination. This chapter describes the
procedures involved in conducting a hearing. See Appendix A for details on oral hearings.

6.1 Conducting the Opportunity to be Heard (OTBH) hearing

It is the sole discretion of the SDM to decide whether the OTBH will be in written or oral format.
Written OTBHSs are preferred because the information is often complex and written submissions
provide the SDM with time to consider, analyze, and weigh the information submitted, compare it to
the Ministry’s findings, and ask specific questions or request follow-up information.

The circumstances and complexity of the case may dictate the format and the preparation time
allocated to both sides. The format of materials to be presented and the timelines for submitting them
should be negotiated with the regulated party as early as possible. The SDM should make reasonable
efforts to accommodate format and preparation time requests, while ensuring that the process
proceeds in a timely manner. The SDM is responsible for conducting the process in a manner that
ensures procedural fairness.

When deciding on the format, the SDM should consider:

e requests by the regulated party for a specific format (i.e., written or oral); and

e the complexity of the case and whether the SDM can adequately understand all the issues in an
oral format without the opportunity to analyze written documentation and evidence.

Regardless of the format of the OTBH, the SDM will emphasize at the outset that the purpose of the
regulated party’s submission is to address any perceived inaccuracies or omissions in the Notice Prior
to Determination. Regulated parties should be asked to demonstrate how each part of their
submission supports or refutes assertions in the Notice and to ensure that any information they
provide is directly related to the case. Extraneous information will not be considered as the SDM may
only consider information related to the factors outlined in section 7 of the APR.

6.2 Written hearings

Written hearings are the rule, rather than the exception. Regulated parties are provided an
information sheet on the OTBH process and how to submit their response when they receive the
Notice.

A short conference call preceding a written submission may be appropriate to discuss the
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requirements of the submission and the process. This call should not discuss the merits of the case.
The SDM will remind the person that their submission should be succinct and specific to the elements
of the Ministry’s case that the person disagrees with or where they feel the SDM has missed or not
considered any additional information. This will make it more likely that the information submitted in
the OTBH is relevant and supported by evidence.

If required, the SDM will ask follow-up questions via email (or by scheduling a meeting/phone call) with
the regulated party.

6.3 Oral hearings

Oral hearings are not public; attendance is limited to the person subject to the hearing, their counsel
or representative, and others approved by the SDM, such as Ministry staff who can answer technical
guestions. The SDM oversees the process, ensuring procedural fairness while allowing the regulated
party to present evidence and respond to allegations.

Hearings typically begin with introductions and a summary of the case, followed by the person’s
response and evidence, and conclude with the SDM asking if there’s anything further to add. Evidence
may be submitted in advance for efficiency but can also be admitted during the hearing. The SDM may
adjourn the hearing if additional time is needed to consider new evidence or arguments. The hearing’s
purpose is to provide the regulated party with the opportunity to address the Ministry’s case, with the
SDM maintaining impartiality throughout.

0 See Appendix A for more information about oral hearings.
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7 Determining the penalty

This chapter describes how the SDM calculates an appropriate administrative penalty by considering
various aggravating and mitigating factors. The SDM will calculate an initial penalty amount and explain
their rationale in the Notice Prior to Determination based on the evidence included in the AMP
package. This amount may be revised in the Final Determination after the regulated party has
presented their evidence in the OTBH.

SDMs must exercise their discretion when determining penalties. If they have reason to believe that
the categorization or percent increases recommended by the guidance in this chapter is not
appropriate for a specific case, they must use their discretion to modify the categorization and/or
differ from the recommended percent increase accordingly.

7.1 Assessing the penalty amount

The following guidance pertains to the application of section 7(1)(a-j) of the APR — the mitigating and
aggravating factors that the SDM must consider when calculating the penalty amount. These factors
help the SDM determine an appropriate penalty that:

e reflects the gravity and magnitude of the contravention;
e acknowledges the actions the person took before, during, or after the incident; and

e creates an effective deterrence against future contraventions without being excessively
punitive.

Giving due consideration to each factor ensures the principled, consistent, and fair treatment of
regulated parties while giving the SDM the discretion and flexibility to account for the unique facts of
each case. Sharing the preliminary assessment of the penalty with the regulated party as part of the
Notice Prior to Determination provides transparency and allows the regulated party to understand the
case against them, which is one of the fundamental principles of administrative fairness.

The SDM must “turn their mind” to all the factors described section 7 of the APR and comments to
this effect must be made in the Notice Prior to Determination and the Penalty Assessment Form
and/or the Determination. Not all factors will be relevant, and some will be neutral and have no effect
on the amount of the penalty. On the other hand, other factors may be so important that they have a
proportionally greater effect on the penalty amount than other factors. All that is required is that the
SDM consider each factor, keeping in mind that this consideration may amount to a decision that the
factor does not affect the penalty amount.

The compliance officer will have presented relevant information on each mitigating and aggravating
factor to the SDM in the draft Penalty Assessment Form. The OTBH then offers an opportunity for the
SDM to gather further information on the factors — potentially including additional and/or contrary
evidence presented by the person — which may assist in finalizing the penalty amount in the Final
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Determination.

Administrative Penalty Formula under EMA and IPMA
Total AMP amount = Gravity Penalty + Economic Benefit Penalty

Gravity Penalty = Base Penalty (Factor A + B) + Aggravating and Mitigating
Factors (FactorsC+D+E+G+H+1+))

Economic Benefit Penalty = Factor F

Gravity Penalty: Base Penalty + aggravating and mitigating factors

The purpose of the Gravity Penalty is to ensure deterrence. The purpose of the Economic Benefit
Penalty is to eliminate any financial incentives for non-compliance. Together, these two penalties make
up the Total Penalty Amount.

To calculate the Gravity Penalty, the SDM will first calculate the Base Penalty (Factors A and B) and
then make adjustments to reflect any mitigating and aggravating factors.

7.1.1 Calculating the Base Penalty

Two factors make up the Base Penalty: Factor A (the nature of the contravention or failure (APR
section(a))) and Factor B (the real or potential adverse effect (APR section(b))). Both of these factors
relate to the type and severity of the contravention.

The APR ascribes a maximum penalty to each provision subject to AMPs under EMA and IPMA and
their regulations of $10,000, $40,000, and $75,000 respectively.

7.1.2 Factor A: Nature of the contravention or failure
The first step when calculating the Base Penalty is to categorize the nature of the contravention (Factor
A) as minor, moderate, or major.

Factor A refers to the type of contravention, which is linked to how important compliance with the
requirement is to the Ministry’s ability to regulate discharges and protect the environment. This factor
may also consider how far the regulated party varied from the expected standard of care.

To categorize Factor A as minor, moderate, or major ask:

e What is the regulatory importance of compliance with the requirement that was violated?
e How much did the contravention impact the Ministry’s ability to effectively regulate?

The SDM may also consider the likelihood of detection under this factor, as the probability of
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detection is closely connected to the Ministry’s ability to regulate discharges and protect the
environment. Because the goal of the penalty is to deter non-compliance, a contravention that can be
easily detected with a high degree of consistency may justify a lower penalty amount than a
contravention that is otherwise identical but more challenging for the regulator to detect and/or has a
low probability of detection. If a contravention has a low probability of detection, it will be rare for the
violator to be penalized for their contravention. Under these circumstances, the prospective violator is
more likely to “take their chances of getting caught” and break the rules to receive the potential
benefits of non-compliance, as they may be able to do so multiple times before getting caught.
Conversely, if a contravention has a high probability of detection, the violator is likely to be detected
each time they break the rules, removing the incentive to “take their chances.”

For example, if a regulated party violated an effluent discharge limit that is subject to daily monitoring,
there is little incentive for non-compliance because the risk of detection is high. Conversely,
contraventions by persons operating outside of the regulatory system, or contraventions such as
unauthorized discharges, spills, or incidents of illegal dumping are often more difficult to detect.
Because the risk of detection is lower, an unscrupulous regulated party may be willing to engage in
non-compliance because the risk of being caught and penalized is lower. Therefore, contraventions
that are more difficult to detect may warrant a higher penalty to deter contraventions.

Examples of minor, moderate, and major contraventions include:

Minor: Refers to non-compliance with administrative requirements such as not providing reports
within legislated timeframes, not supplying information at the request of the Ministry, or keeping
inadequate records. Minor could also refer to minor contraventions of operational requirements that
relate to low-risk activities or wastes but where an enforcement response is necessary to motivate
operators to quickly restore compliance and change their future behaviour (for example, in the case of
chronic minor non-compliance).

Carefully consider administrative requirements. If a late or missing report is the only
insight to the performance of a facility or its pollution abatement equipment, a late
submission would be considered of more than a minor interest to the Ministry.

Moderate: Refers to failure to perform required tasks or actions such as obtaining approval prior to a
bypass, properly installing or maintaining equipment, constructing works or meeting operational
standards or requirements; failure to conduct required sampling or studies; failure to undertake
required monitoring; failure to develop or follow plans. Moderate exceedance of a discharge limit (for
example, 50% or less of the authorized limit) with no sustained impact to the environment or human
health may also fall into this category.
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Carefully consider failures to conduct sampling, testing, and monitoring. If the test

or sampling/monitoring event that the regulated party failed to carry out was the
I Ministry’s only way to determine the adverse effects of a discharge event, this
> could be considered a major contravention. Failing to provide this data significantly

impedes the Ministry’s ability to regulate by depriving it of information necessary
to assess the environmental impact of a discharge.

Major: Refers to the most serious compliance issues that by their nature result in a threat to the
integrity of the environment or to human health or where a contravention undermines the basic
integrity of the overarching regulatory regime and significantly interferes with the Ministry’s capacity
to protect and conserve the natural environment.

Examples include an unauthorized discharge, exceeding a discharge limit by a significant magnitude
(51-100% or more), operating a high-risk activity without proper authorization, failing to meet key
thresholds or values, actions that result in significant pollution, contamination or spills, or failing to
take emergency response measures.

Major can also include administrative requirements that form the basis of a regulatory regime and
government’s only way to ensure that regulatory objectives will be met. Examples include failure of a
regulated party to provide information (such as a stewardship or operational plan, or a significant
monitoring report) or provide/replenish security that is required for the long-term care and
maintenance of a high-risk site.

7.1.3 Factor B: Real or potential adverse effects

The next step in determining the Base Penalty is assessing whether the real or potential adverse effects
are very low to none, medium or high. These categories relate to the real or potential harm the
contravention has on the environment, human health, or safety.

To categorize this factor, ask:

e How serious is the actual or potential harm or “adverse effect” to the environment or human
health?

Potential effects are an important consideration to understand the gravity of the contravention. The
SDM can decide whether potential effects should be given the same or less weight as actual adverse
effects. The Ministry’s mandate is to prevent risks to the environment and human health — not wait for
damage to occur. As such, a serious risk that could have materialized — but was only avoided due to
fortuitous circumstances — may be given equal or more weight than a risk that could materialize but is
less likely to occur.

The table for calculating the Base Penalty sets out four categories of real or potential adverse effects.
To categorize the impact, ask:
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e |[sthe effect real oris it only a potential threat?
e If the effectis real, is it temporary in nature, likely to persist, or irreversible?
e s the effect localized or widespread?

e What was the duration of the contravention? Did the contravention continue after the
regulated party was aware of it or after the Ministry intervened?

e |If there is a potential for a negative effect, how likely is it? Does it depend on other factors? Do
we know or understand those other factors?

e Could serious impacts have occurred if not for fortuitous circumstances

e [f the contravention is an exceedance of an environmental limit, how toxic is the pollutant and
by what magnitude was the authorization exceeded?

e How sensitive is the environment in the location where the contravention occurred? Are there
endangered or at-risk species that could be harmed?

Examples of contraventions in the low to none, medium, high, and very high categories are included
below:

Low to none: The contravention does not result in an adverse effect or interfere with the Ministry’s
capacity to protect the environment or human health, or the potential to do so is low.

Medium: The contravention interferes with the Ministry’s capacity to protect the environment or
human health, or has the potential to do so, but does not result in an adverse effect or the potential to
do so is moderate. Any effect is localized, short-term, and can be mitigated or damage repaired within
a reasonable timeframe.

High: The contravention causes an adverse effect that is, or has the potential to be, widespread,
persistent, threatening to property or animal health and cannot be restored easily or within a
reasonable time.

The following category only applies to contraventions subject to 575,000 maximum:

Very High: The contravention caused or has the potential to cause widespread injury or damage to
animal or plant life, harm or material discomfort to any person, an adverse or potentially fatal effect on
the health of any person or impairs the safety of any person.

7.1.4 Calculating Factor A and Factor B

SDMs can use the following table to establish a reasonable Base Penalty amount. Once the Base
Penalty is established, the remaining mitigating and aggravating factors are applied to increase or
decrease the penalty as a proportion of the Base Penalty amount. The table is not meant to be
prescriptive or binding on the SDM. The SDM has discretion to diverge from the table or modify the
recommended dollar amounts to suit the circumstances.
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The table is intended to encourage consistency and transparency in assessing penalty amounts.
Regardless of the degree to which the guidance in the table is followed, the SDM must adequately
explain how all the factors in section 7 were considered to arrive at the Total Penalty Amount.

Table 1: Applying factors A and B to calculate the Base Penalty

Nature of contravention or failure for contraventions
subject to a $10,000 administrative penalty

Major Moderate Minor
Factor B: Real or | High _ $5,000 $2,500
potential
adverse effects | Medium $5,000 $3,500 $1,500

Low to none $3,500 $2,000 _

Nature of contravention or failure for contraventions
subject to a $40,000 administrative penalty

Major Moderate Minor
Factor B: Real or | High - $20,000 $5,000
potential
adverse effects | Medium $20,000 $10,000 $3,000

Low to none $10,000 $5,000 _

Nature of contravention or failure for contraventions
subject to a $75,000 administrative penalty

Major Moderate Minor
Factor B: Real or | Very High $10,000
potential
adverse effects | High $20,000 $5,000
Medium $20,000 $10,000 $3,000

Low to none $10,000 $5,000 _

7.2 Applying the penalty adjustment factors

While the Base Penalty (Factors A and B) speaks to the seriousness of the contravention, the remaining
factors in section 7 of the APR refer to mitigating or aggravating considerations that may decrease or
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increase the value of penalty from the Base Penalty amount. Assessing and applying mitigating and
aggravating factors gives the SDM the flexibility to consider more than simply what happened,
including why it happened, whether it has happened before, and the regulated party’s past and current
actions and attitude. With this discretion comes the duty to consider all factors and to articulate
reasons for any adjustments (or lack of) to the Base Penalty.

Officers should provide the SDM with as much information as possible about these factors in the draft
Notice of Administrative Penalty and the draft Penalty Assessment Form. The SDM will then weigh
these factors to determine their effect on the final penalty amount. Additional information regarding
these factors may be revealed during an OTBH.

The SDM will want to consider the following when assessing each factor. Most of these factors either
increase or decrease the penalty, but not both (with the exception of Factor J (other factors)).

7.2.1 Factor C: Previous contraventions or failures, AMPs imposed or orders issued

(+)

This factor can increase the penalty.

Under Factor C, Ministry staff are required to consider any previous contraventions or failures,
administrative penalties imposed, or orders issued to the regulated party. These considerations form
the person’s history of non-compliance. The purpose of the administrative penalties program is to
reduce environmental risks, change behaviour, and encourage compliance. Therefore, it is crucial to
create a sufficient material incentive to avoid non-compliance. To do so, a regulated party’s past
conduct needs to be considered when determining the penalty amount. If a regulated party is a repeat
violator with a poor compliance history and is receiving an administrative penalty, it demonstrates that
previous compliance and enforcement measures have not effectively changed their behaviour. As a
result, the current penalty may need to be increased to create an additional deterrent to return the
regulated party to compliance.

Consider the following four main factors when assessing a regulated party’s history of non-compliance:

1. the number of previous contraventions;

2. the time period within which the contraventions took place (together, the number and time
period make up the “frequency” of non-compliance);

3. the relatedness of the contraventions; and
4. the severity of those contraventions.

See Table 2: Assessing the frequency and severity of previous contraventions for a tool to assess a
regulated party’s history of non-compliance and arrive at a recommended increase under this factor as
a percentage of the Base Penalty. The goal of this guidance is to provide an effective, fair, and
consistent approach to assessing Factor C that encourages compliance and deters repeat
contraventions.
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Before using the assessment table provided below, review the Training & Policy Rationale for
this factor to review the detailed rationale for updating the guidance for this factor and the
reasons each sub-factor was included (number, time period, relatedness, and severity).

Role of the AMP writer in calculating Factor C

1.

Identify all compliance & enforcement (C&E) measures. Determine how many C&E measures
have been issued to the regulated party under their current legal name and any prior names
within the “consideration window” (see table below). Provide a summary of C&E measures by
authorization number and by measure (including Notices of Compliance). This will include all
authorizations associated with the regulated party as well as unauthorized discharges by the
regulated party.

Determine the frequency of non-compliance. Based on the total number of C&E measures,
determine whether the regulated party has a low, medium, or high frequency of non-
compliance.

a. Notices of Compliance do not add or subtract from the person’s “frequency,” as the
Ministry’s expectation is compliance.

b. Advisories will not be counted towards the person’s frequency as they are considered
low severity and the regulated party is not always invited to dispute the finding of
contravention.

c. Exclude AMPs, orders, or court fines that are currently under appeal.

d. Exclude those AMPs or court fines where the regulated party successfully demonstrated
full due diligence (i.e., took “all reasonable steps” or there was a mistaken set of facts).

e. When determining “frequency,” count all penalties pertaining to one inspection report
as “one AMP.” This is because AMP packages often split the findings of a non-compliant
inspection into multiple penalties to present the evidence more clearly. Counting each
penalty, rather than each package, could result in inconsistency in how frequency is
determined across different regulated parties. Counting one AMP as a package
pertaining to a unique inspection report resolves this potential source of inconsistency
and unfairness in favour of the regulated party.

f. Do notinclude in the total count the inspection reports that resulted in a complete AMP
(but do include those that are in progress or in appeal).

Role of the SDM in calculating Factor C

1.

Assess the history. Assess each C&E measure in the regulated party’s compliance history using
the severity assessment tool in the table below. Make a judgement about the overall severity of
the regulated party’s history of non-compliance. See the Training & Policy Rationale document
for more details. Consider the factors below, as appropriate:
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e The number, nature, and proportion of low, medium, and high severity contraventions
using the table.

e The penalty or fine amount.

o For AMP packages with multiple penalties, consider the severity of each penalty in
the package. For example, an AMP package may contain multiple
moderate/medium penalties totaling $100,000. This should be regarded as more
severe than a single major/high penalty totaling $30,000.

e Whether a daily penalty or fine was imposed.

e The requirements imposed as part of an order.

e The frequency of inspections. If a regulated party is inspected frequently, it is more
likely for them to accumulate a higher number of C&E measures (potential mitigating
factor).

e The number of sites the regulated party operates. If the regulated party operates
multiple sites, they are more likely to accumulate more C&E measures (potential
mitigating factor).

e Any “Notices of Compliance” can be considered a mitigating factor when assessing a
regulated party’s “severity” as they show a break in their non-compliant behavioural
pattern.

e Other details that inform the severity of the regulated party’s history of non-
compliance.

e |If previous C&E measures were imposed for the same issue that is the subject of the
current AMP, it indicates the regulated party was made aware of the contravention but
failed to take action to address it. This information should be considered under Factor E
(deliberateness), to avoid increasing the penalty twice for the same set of facts.

2. Assign an increase to the Base Penalty based on the assessment of “severity” made in Step 4
(e.g., between 20% and 60% for a “Medium Frequency” history of non-compliance).

The Ministry is committed to ensuring procedural fairness in its AMP program.
Accordingly, staff will only be considering C&E measures where the regulated party
was invited to dispute the finding of contravention. When issued a warning or an
AMP IR, regulated parties are offered an opportunity to contact the inspecting
officer responsible to discuss the findings if they believe there has been an error.!
For other C&E measures (violation tickets, orders, AMPs, court prosecutions),
regulated parties can contest the measure through legislated means, such as the
OTBH, an appeal, and/or judicial review. Advisories are generally not considered

1 An AMP IR is an inspection report where the officer has referred the file for an AMP, but an SDM has not yet issued the
penalty. In other words, an AMP IR documents the Ministry’s determination of a contravention(s), but the associated
enforcement action has not yet been taken.
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under this factor.

Table 2: Assessing the frequency and severity of previous contraventions

Step 1: Consideration window. Count the number of compliance measures that fall within the
following consideration window.

Consideration window
Warnings Previous 5 years

Orders, AMPs, Violation Tickets, Court Previous 10 years
Prosecutions

Step 2: Severity assessment. Determine the severity of each compliance measure using the
severity assessment guidance below. Assign a level of severity to each compliance measure.

e Only consider contraventions within the consideration window.
e Review each of the three categories against the facts that gave rise to the administrative
penalty. Select the category that best fits the facts of the situation, providing supporting

rationale.
Severity assessment
Low severity e Warning assessed to be Category A/Level 1, Category A/Level 2, or
Category B/Level 1 on the Non-Compliance Decision Matrix.
e An expedited AMP or violation ticket.
e An AMP with a Nature/Adverse Effect that is coded “green” in Table 1.
e Penalty amount is on the low end of the available penalty range
prescribed in the APR.
Medium e An AMP with a Nature/Adverse Effect that is coded “yellow” in Table 1.
severity

e Awarning with a Level/Category assessed on the Non-Compliance
Decision Matrix other than those described as low severity

e An AMP or inspection/investigation referral (within the dates of
contravention) assessed on the Non-Compliance Decision Matrix, other
than those described as low severity.

e Penalty amount is in the middle of the available penalty range
prescribed in the Administrative Penalties Regulation.

e A Pollution Prevention Order.
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High severity e An AMP with a Nature/Adverse Effect that is coded “red” in in Table 1.

e An AMP with a penalty amount on the high end of the available penalty
range prescribed in the APR.

e An AMP where multiple penalties were used, causing the total penalty
amount to exceed the single penalty prescribed in the APR.

e A successful court prosecution for an EMA contravention.
e APollution Abatement Order.

Step 3: Frequency assessment (Factor C). Using the left-hand column in the frequency
assessment guidance below, determine whether the regulated party's frequency of non-
compliance is low, medium, or high based on the number of compliance measures counted in
Step 1.

Step 4: In the right-hand column of the Factor C Assessment Table, select a percentage increase
that reflects the overall severity and frequency of the regulated party’s compliance history.

Frequency assessment (Factor C)
Frequency Percentage increase

Count the number of warnings, violation tickets,
AMPs, Orders, and Court prosecutions.

Low frequency: 0-5 0%-20%
Medium frequency: 5-15 20%-60%
High frequency: 15 or more 40%-100%+
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7.2.2 Factor D: Whether contravention or failure was repeated or continuous (+)
This factor can increase the penalty.

A repeated contravention is one where the contravention occurs two or more separate times, but not
on uninterrupted, consecutive days.

A continuous contravention is one where a person fails to perform a duty imposed by law and the
failure continues without interruption for a period of time. The contravention is considered continuing
until the obligation is performed.

A contravention is not considered “repeated” or “continuous” if it occurs during a single point in time.
See chapter 3.3 of the Handbook for a discussion on continuous versus single contraventions.

This factor should be considered differently than the authority granted in section 7(2) of the APR to
impose separate penalties for each day a contravention continues. Guidance for the application of 7(2)
is provided in Section 4.5.2 of this Handbook. A per day penalty should be used for more significant
contraventions that require greater deterrence.

A contravention could be considered repeated if the same incident or behaviour occurs two or more
times, but not on consecutive days. For example, a person has failed to conduct a monthly stack test
three times in the past 12 months or failed to report contraventions to the Ministry on multiple
occasions. The events are separate, but the contravention is the same.

Contraventions may be considered continuous from the day the contravention is confirmed until the
day the person demonstrates compliance, unless the person has evidence that the contravention was
not continuous (e.g., they have continuous emission monitoring data). Examples of continuous
contraventions could include the failure to install equipment or failure to comply with obligations that
are in force on a particular date (for example, producer responsibilities under the Recycling
Regulation).

7.2.3 Factor E: Whether the contravention or failure was deliberate (+)
This factor can increase the penalty.

Deliberateness refers to a person’s awareness of their requirements and the control they had over the
events that led to the contravention. For a contravention to be considered deliberate, the person must
have been aware of their requirements and have had some degree of control over the events that
constituted the contravention. A person cannot be said to have deliberately carried out a
contravention if they were unaware of their compliance requirements, or if they had no control over
the events that resulted in the contravention.

Use the guidance below to determine whether a regulated party was aware of their requirements and
the extent of their control over the contravention.
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For additional information about the terms and concepts, refer to the Training & Policy
Rationale for this Factor.

1. Determine if the contravention was deliberate by evaluating if it meets the criteria below for
awareness and due diligence. A contravention can only be found deliberate if the regulated
party was aware of the requirements and had some degree of control. Ask yourself:

a. Was the regulated party aware (or is it reasonable to expect they should have been
aware) of the requirement(s) they contravened that resulted in the contravention?

i. If the regulated party was not aware, or it was not reasonable to expect they
should have been aware, the contravention was not deliberate. Do not assign an
increase to the Base Penalty.

b. Did the regulated party demonstrate full due diligence during the events that led to the
contravention?

i. Ifthe regulated party has demonstrated full due diligence (i.e., evidence shows
that they took all reasonable steps to prevent the contravention from occurring;
have evidence to show a reasonable belief in a mistaken set of facts), the
regulated party did not have control over the contravention. Therefore, it should
not be considered deliberate. Do not assign an increase to the Base Penalty.

2. If the regulated party was aware of the requirements but did not demonstrate full due
diligence, use Table 3: Assessing deliberateness of non-compliance to assess the regulated
party’s level of deliberateness (i.e., low to no, medium, or high). Review the guiding statements
provided in each deliberateness level, as well as the guiding questions provided in Appendix C,
and select the level that best corresponds to the facts of your scenario.

3. Use the guiding questions provided Appendix C to determine the percent increase to the Base
Penalty. Generally, decision-makers will assign a percentage increase that corresponds to the
assessed level of deliberateness.

a. To determine what percent increase to apply within the ranges provided in the table,
assess how closely the facts of the scenario align with the statements provided in each
deliberateness level and review the guiding questions in the appendices to make an
overall assessment of the level of control exhibited by the regulated party.

Like all policy guidance provided in the Handbook, SDMs must exercise their discretion and are not
bound by policy. If SDMs have reason to believe that the categorization or percent increases
recommended by this guidance is not appropriate for the circumstances of a specific case, they must
use their discretion to alter the categorization and/or differ from the recommended percent increase
accordingly.
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Factor G for due diligence. See the section on Factor G in this chapter and the
policy rationale for Factor E discussed in Appendix C for more details.

Use Table 3: Assessing deliberateness of non-compliance to assign a percentage increase to the Base

Penalty that is consistent with the level of control exhibited by the regulated party over the

contravention. If the regulated party had a greater degree of control over the events constituting the

Because deliberateness and due diligence assess similar sets of facts, a person may
receive a penalty increase under Factor E for deliberateness and a reduction under

contravention (e.g., they chose not to replace aging equipment), they should generally receive a larger

increase to the Base Penalty. If the regulated party had low levels of control (e.g., a catastrophic

rainfall event contributed to the contravention), they should receive a lower increase or no increase

under this factor.

Table 3: Assessing deliberateness of non-compliance

Use this table if you have established that the regulated party was aware of the requirements and
had some degree of control (step 1 above).

Review each of the categories below, as well as the guiding questions provided in Appendix C, against
the facts that gave rise to the administrative penalty. Select the category that best fits the facts of the
scenario. Provide reasons why the scenario best fits in the selected category with a supporting
rationale.

Use the four guiding concepts below (Standard of Care, Intent, Source of the Contravention, and
Predictability) to determine the level of control the regulated party had over the contravention.
Depending on the circumstances, some concepts may be more relevant and given more weight than
others. The SDM's role is to assess the evidence and give weight to the facts that are most relevant
and important in the specific case.

Once you have determined the level of deliberateness, assign a percentage increase to the Base
Penalty that is consistent with the level of control exhibited by the requlated party over the
contravention.

Deliberateness | Control Recommended %
level increase to Base
Penalty

Standard of Care: The regulated party performed most of | 0%-20%
the elements expected to meet their standard of care. They
had limited control over the events that constituted the

No to low )
contravention.

Intent: There is no evidence that the regulated party
intended to contravene the requirements. The regulated
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party may have made some choices that increased the
likelihood or severity of contravention, but these choices
were not the primary cause and/or did not contribute
substantially to the severity of the contravention.

Source: The source of the contravention was known by the
regulated party, and they made some meaningful efforts
to prevent, address, or mitigate the contravention OR the
source of the contravention was not known to the
regulated party, but they made significant (but potentially
incomplete) efforts to identify the source of the
contravention.

Predictability: The events constituting the contravention
would have been challenging to predict. The regulated
party may have taken some steps to prevent the
contravention from occurring.

Medium

Standard of Care: The regulated party underperformed
the expected standard of care. They failed to perform
many of the key elements expected to meet a reasonable
standard of care.

Intent: While the regulated party did not take direct action
to contravene requirements, they made several choices
(actions or inactions) that increased the likelihood of a
contravention occurring or made it more severe.

Source: The source of the contravention was known by the
regulated party, but they only made minimal efforts to
prevent, address, or mitigate the source OR, the source of
the contravention was not known by the regulated party,
but they did not take sufficient and/or meaningful steps to
identify the source of the contravention.

Predictability: The events constituting the contravention
were relatively easy to predict, but the regulated party took
insufficient steps to prevent them from occurring.

20%-70%

High

Standard of Care: The regulated party severely
underperformed their expected standard of care,
demonstrating severe negligence.

Intent: The regulated party intentionally contravened the
requirement(s) by taking direct action.

70%-100%+
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7.2.4 Factor F: Economic benefit derived by the person from the contravention or
failure (+)
See the guidance on the Economic Benefit Penalty.

7.2.5 Factor G: Exercise of due diligence to prevent the contravention or failure (-)
This factor can decrease the penalty.

This factor considers the measures the regulated party took before the contravention took place to
prevent the contravention or failure (e.g., preventative or proactive measures).

The basic expectation for regulated parties operating under EMA and IPMA is that they will comply
with their requirements and bear the costs of ensuring and maintaining compliance. However, the
SDM can reduce the penalty to reflect the regulated party’s efforts to prevent or mitigate the risk of a
contravention to incentivize good behaviour.

The SDM should assess the penalty reduction on a sliding scale. On one end of the scale, the SDM
could significantly reduce the penalty if the regulated party took comprehensive preventative
measures, but the contravention still occurred. On the other end of the scale, the SDM would not
reduce the penalty (and would potentially increase the penalty under Factor E), if the regulated party
took no steps to prevent the contravention. If the regulated party took partial measures, the reduction
should be proportionate to the scope of the person’s preventative efforts.

The penalty reduction should not be based on the specific dollar amount invested by the regulated
party but rather on a percentage of the Base Penalty that accounts for the regulated party’s behaviour
and the significance of their proactive efforts. This approach is consistent with the overarching purpose
of AMPs to encourage compliance with the regulatory regime.

In addition to assessing the measures taken by the regulated party, consider counterfactual scenarios.
What other measures could the regulated party have taken? For example, if a regulated party
discharged liquid waste, ask whether it would have been possible to have that material removed
through a vacuum truck or other means.

When assessing this factor, the SDM will often consider facts like those evaluated
under Factor E (deliberateness), as both factors involve examining the regulated
party's awareness, control, and decision-making regarding the violation. However,
Factor G emphasizes efforts to mitigate or prevent the violation, while Factor E
focuses on the actions or choices that caused or worsened it. A penalty may be
increased under Factor E and decreased under Factor G. For example, if a regulated
party’s behaviour was mostly positive but they failed to take a few critical
preventative steps, the SDM might apply a small penalty increase under Factor E
and a larger decrease under Factor G, or vice versa.
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The SDM may consider the guiding questions below:

e Was the regulated party aware (or should they have been aware) of their requirements?

e What efforts did the regulated party make to understand their requirements? Were those
efforts reasonable and sufficient?

e |sthere a commonly acknowledged standard of care in the industry? Did the regulated party
depart from this standard of care? If so, by how much?

e Did the regulated party properly maintain relevant equipment or infrastructure?

e What studies or examinations, if any, would a prudent person have done? Were these carried
out?

e What level of monitoring would have been carried out by a prudent person? Was this carried
out?

e Would a prudent person engage a qualified professional? Were qualified professionals engaged
and were their recommendations implemented?

e Did the regulated party implement a risk management plan? If so, was it tailored to the specific
environmental risks associated with the activity they were carrying out?

e What kind of training and guidance would have been provided on the ground by a prudent
person? Was it provided? Did the person test the effectiveness of their training?

e How foreseeable was the risk? A greater degree of care can reasonably be expected when work
is done near a sensitive habitat, source of human water consumption, or other environments
where there is a foreseeable risk to the environment or human health. A greater degree of care
can also be expected with activities and industries that pose greater potential risks than in less
risky ones (e.g., industrial pulp mill vs. individual burning yard waste). Reasonable foreseeability
does not require foresight of an exact sequence of events, but rather enough to generally
foresee a potential danger.

e Did the regulated party conduct any audits or inspections of their site to assess potential risks?
If deficiencies were identified, how were they addressed? Was follow-up action taken?

e Did the regulated party or entity rely on third-party contractors? If so, were these contractors
adequately vetted? Were they informed of the environmental requirements and monitored by
the regulated party to ensure compliance? Were they given enough time to complete the
required tasks?

e Did the regulated party or entity voluntarily go beyond the minimum regulatory requirements
to protect the environment? If so, how?

e Was the contravention the result of the regulated party’s belief in a mistaken set of facts, that if
true, would have rendered the act or omission innocent? Was their belief in the mistaken set of
facts reasonable? What efforts did they make to determine if their belief was correct?
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The Ministry’s AMP regulation creates an absolute liability penalty regime. This
means that due diligence is not an outright defence as it may be in a court of law
when a person is charged with a statutory offence. Section 6 of the APR makes it
clear that regardless of whether a person exercised due diligence, they may still be
held liable for a contravention.

7.2.6 Factor H: Efforts to correct the contravention or failure (-)
This factor can decrease the penalty.

This factor considers what the regulated party did during or immediately surrounding the
contravention to restore compliance or reverse or mitigate the impacts. The SDM will want to
consider:

e Did the regulated party do everything practical to prevent, eliminate, and ameliorate the
adverse effects and to repair any damage?

e Did the regulated party take some steps that had some effect in preventing, eliminating, and
ameliorating the adverse effects or in restoring the environment?

e Did the regulated party fail to take any effective steps to prevent, eliminate, or ameliorate the
adverse effects or to restore the environment?

If the regulated party has taken some action to correct the contravention it should be recognized. This
does not have to include an expenditure of funds, but a concerted effort needs to be demonstrated.

7.2.7 Factor I: Efforts to prevent reoccurrence of the contravention or failure (-)
This factor would decrease the penalty.

This factor considers whether the regulated party took any action after the contravention to avoid it
happening again in the future.

Has the regulated party addressed the failure to ensure it won’t happen again? For example, did they
repair equipment or works, put in place supporting policies, provide training, etc.?

If no action has yet been taken but the regulated party has demonstrated a solid plan, the capacity to
follow through, and can reliably demonstrate they will carry it out, a reduction to the penalty may be
considered.

7.2.8 Factor J: Any additional factors that are relevant (+/-)
These additional factors may increase or decrease the penalty

Any additional factors considered here must be relevant and connect to the intent of the relevant
legislation (EMA or IPMA). Factors that the SDM may consider (but are not limited to) those outlined
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below:

e Cost to government: Did the contravention result in damage to the environment for which
government must incur costs to deal with the effects of the contravention? If considering the
cost to government, care must be taken to not use this factor to recover costs to government if
other legislative tools (e.g., s.59 of EMA) have been used (or are in the process of being used) to
recover the same costs. Alternatively, did the regulated party spend significant resources to
respond to the contravention?

e Cooperation: How cooperative has the regulated party been? Examples of being uncooperative
include actively evading contact with the Officer; attempting to hide evidence or obstructing
the inspection; not providing a statement to Officers; and refusing to give evidence. The SDM
can reward cooperative behaviour by reducing the penalty or can deter future uncooperative
behaviour by imposing a higher penalty.

o Degree of remorse: The SDM may also consider the attitude, or degree of remorse, of the
offender. How has this been demonstrated?

e Ability to pay: It is reasonable and appropriate for the Ministry to be sensitive to the regulated
party’s ability to pay when imposing a penalty. The penalty must be sufficient to motivate
future compliance but not be considered excessively punitive. Penalties for individuals and
small operators may not need to be as high as those for larger companies.

e Financial impact: Related to the ability to pay, the SDM may consider the financial impact of
other administrative remedies related to the contravention (such as a stop work order or
preventative measures required by a pollution prevention or abatement order) as these may
impose significant financial obligations on the regulated party.

7.3 Economic Benefit Penalty
This factor would increase the penalty.
7.3.1 Background

7.3.1.1 Context: Economic benefit in administrative penalties

AMPs are intended to correct the behaviour of a regulated entity by imposing a penalty amount for a
contravention. A penalty amount should be determined based on the contravention’s gravity and
economic benefits (as described in Chapter 1). Any economic benefit can create a competitive
advantage for the violator and disrupt a level playing field within the industry. If economic benefit is
not removed, the regulated party has a business incentive to continue the contravention.?

It can be difficult to remove the economic benefit because its value is not always known. Information

2 Organisation for Economic Co-operation and Development (OECD), Determination of Administrative Fines for
Environmental Offences: Guidance for Environmental Enforcement Authorities in EECCA Countries (2009) p. 10
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may not be disclosed to the regulator, or the benefit may be difficult to quantify. Despite these
challenges, SDMs still need to make reasonable determinations by using the best information available
to them.

Two main methods are used to determine economic benefit: true value and estimated value. The
chosen method will depend on the available information. While more and better information will
increase the accuracy of a determination, each method is suitable to remove some or all the benefits.
Additionally, in Canada, quasi-judicial and court opinions about administrative penalties advise that
while the regulator has the initial burden to prove an economic benefit, the burden then shifts to the
regulated party to disprove whether the penalty is reasonable.? When an administrative penalty is
issued, the regulated party is provided an “opportunity to be heard” to address the reasonableness of
the determined values and provide their own evidence to counter the values provided in the Notice of
Administrative Penalty.

Methods like the ones outlined in the following guidance improve defensibility and consistency in
decision-making by reducing errors in judgement (i.e., undesired variability). However, the guidance
does not fetter a statutory decision-maker’s discretion. Each decision will depend on the context of the
regulated party and contravention; after applying a method, the SDM must review the determination
to ensure it is reasonable for the situation. The following guidance establishes a workflow to determine
economic benefit. The workflow outlines two methods: true value and estimated value. The selected
method will depend on the available information.

e Economic benefit is the gross benefit gained by the regulated party (directly or indirectly), such
that removal of the benefit would place the regulated party in the same financial position as if
they had complied.

e True value is an actual economic benefit acquired by the regulated party, where the value is
specific to the regulated entity or contravention. True value is often determined by evidence or
information provided by the regulated entity at their opportunity to be heard.

e Estimated value is an estimated economic benefit acquired by the regulated party, where the
value is modeled on scenarios with a similar regulated party or contravention. Estimated value
is often determined by evidence or information provided by staff research, previous
administrative penalties, and industry experts.

7.3.1.2 Roles and responsibilities

e The AMP writer or officer is responsible for identifying and listing the economic benefits from
the contravention and identifying and providing evidence of the true or estimated value of the
economic benefit.

3 Alberta Utilities Commission, Decision 3110-D03-2015 (“Market Surveillance Administrator allegations against TransAlta
Corporation et al.: Phase 2 — request for consent order”), October 2015, para 30-31
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e The SDM is responsible for:

o Verifying the list of economic benefits that result from the contravention provided by
the AMP writer or officer.

o Considering the identified methods and supporting evidence and making a decision on
what economic benefit increase to apply to the penalty.

e The regulated party is responsible for providing additional evidence to demonstrate or disprove
the economic benefit determined by the SDM at the Opportunity to be Heard.

7.3.2 Application

7.3.2.1 Calculating economic benefit

Many economic benefits may be associated with one contravention, and each benefit may require a
different assessment based on the available information. For example, a contravention of a “failure to
maintain works” clause could include the costs associated with the failure to purchase equipment, hire
a specialist to install the equipment, and shut down operations during the equipment replacement.

Determining the values of each of these economic benefits may require different methods.

When determining the economic benefit of a contravention, start by trying to use the true value
method. If information is not available to determine the true value, use the estimated value method
(both outlined below).

True value method

True value is the most accurate way to calculate an economic benefit and is the most impactful
method to change behaviour. However, because it is difficult to determine true values without
information specific to the regulated party and the contravention, the true value method is not used as
often as the estimated value method. Information that is collected on true values can be used to
inform estimated values for similar contraventions in the future.

The following are examples of true values:

e Cost of equipment (e.g., diesel pump rental, hazardous waste drums)
e Cost for services (e.g., waste disposal, hydrographic survey, laboratory sample costs)
e Cost of staff time (if hourly rate and duration of work is known)

e Receipts or estimates that are specific to the regulated party or contravention (e.g., facility
maintenance costs, infrastructure upgrade costs)

e Securities
e Permit fees

e Certification fees (e.g., Environmental Operators Certification Program (EOCP) classification
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fees)
Estimated value method

Estimated value is the second-most accurate determination of an economic benefit and is an impactful
method to change behaviour. Estimated values are easier to determine than true values because
information does not need to be specific to the regulated entity and the contravention — rather, they
can be an average cost that is typical to a type of economic benefit. As such, the method is used more
frequently than the true value method.

The following are examples of estimated values:

e Standard sampling and shipping costs (e.g., general lab rates)
e Qualified professional hourly rates or retention fees

e Estimates of costs based on reported costs for similar facilities or activities (e.g., waste disposal
costs for similar wastes and quantities)

e Estimates of costs based on staff research (e.g., generic cost for a sewage lagoon liner, sump
pump, sawmill baghouse).

Additional methods

If the SDM cannot determine the “true” or “estimated” value but is convinced that the person did
derive an economic benefit from their contravention, the SDM can apply a dollar amount (e.g., $500,
$1,000 etc.) in an effort to nullify the person’s economic benefit. Unlike the other adjustment factors,
SDMs are discouraged from applying economic benefit as a percentage of the base penalty because a
person’s economic benefit is an actual (but not always known) dollar amount.

7.3.2.2 A note on use

Each method may result in an amount that is greater than the maximum allowable penalty under the
Administrative Penalty Regulation (APR) (i.e., $10,000, $40,000, or $75,000). If this is the case, the SDM
must decide whether multiple penalties can and should be imposed (see Chapter 5) to nullify the
economic benefit, or if the Total Penalty Amount needs to be reduced to accommodate the maximum
allowable amount under the APR.* If the penalty is reduced, the value originally calculated by the SDM
should be retained as a record of the regulated party’s economic benefit. However, the SDM should
adjust the Total Penalty Amount to ensure it is within the maximums allowed under the Administrative
Penalty Regulation.

7.3.3 Other types of economic benefits
The following are examples of economic benefits that may be gained by a regulated party when they

4 For example, the SDM may determine that a $50,000 penalty is appropriate to provide appropriate deterrence and nullify
the economic benefit of a single contravention. However, if that contravention is subject to a $40,000 maximum in the APR,
the SDM must reduce the penalty to $40,000 to comply with the APR.
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contravene. These are examples and this list is not inclusive of all possible economic benefits. The
referring officer and SDM should review the list to determine whether any specific item is relevant.

Sampling Reporting Permits

Failure to: Failure to: Failure to:

e Conduct sampling e Hire qualified professionals e Obtain, renew, amend, or
e Ship samples e Develop required reports transfer a permit

e Analyze samples e Provide all required o Pay permit fees

e Purchase sampling kits information in reports e Register under a regulation

or code of practice

Maintain works Authorized works Plans

Failure to: Failure to: Failure to:

e Purchase or replace e Install works e Develop an emergency
components e Operate works response plan

e Conduct necessary e Hire certified operators e Develop a management or
maintenance monitoring plan

e Shut down operations
during maintenance

7.3.3.1 Considerations: When is it worth acquiring additional information?

Information to determine true values or estimated values may not always be available. In some
situations, spending additional resources (e.g., time and money) to acquire this information may
improve the program’s ability to accurately determine economic benefits for the specific
administrative penalty and similar future ones. Circumstances that may support acquiring additional
information include:

e when changing a regulated entity’s behaviour is of particular importance (e.g., repeated
offender);

e the economic benefit is expected to be much greater than the maximums allowed under the
APR; or

e the economic benefit or contravention is common, but information to support an estimated
value is not known, whereby determining that value would improve the overall program.

7.3.4 A sample calculation of avoided costs and delayed costs

Avoided costs and delayed costs result in an economic benefit for the regulated party. For both
avoided and delayed costs, a regulated party gains a “cost avoidance benefit.” For avoided costs, the
regulated party benefits from both the cost savings of not purchasing a required good or service, and
the ability to generate a return using that money. For delayed costs, this benefit comes from the ability
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to generate a return using the money that should have been spent to meet compliance requirements
for the duration of the delay (e.g., investing in the stock market, capital investment in the business to
improve productivity).

Whether using the true value or estimated value, each method needs to consider and remove these
benefits. The approach outlined below can be used to calculate both avoided and delayed costs by
using variables such as the estimated lifespan of a service or asset (generally only used for large capital
costs); timespan for interest (e.g., period avoided or delayed); and rate of return. By using these
variables in the Economic Benefit Interest Calculator, an accurate value can be determined that
addresses the avoided or delayed cost for an economic benefit.

Sample calculations of avoided costs and delayed costs

True value method Estimated value method
A qualified professional charges $50,000 for an Failure to install a fixed asset that costs
annual report, based on actual quote. $2,000,000 (purchase and installation costs),

based on similar fixed assets from previous
contraventions.

Estimated lifespan of a service or asset Estimated lifespan of a service or asset
Not applicable Similar fixed assets from comparable operations

. . . . have a lifespan of 10 years.
Timespan for interest (e.g., period avoided or

delayed) Timespan for interest (e.g., period avoided or
Reports due April 1 of the following year. No delayed)

report submitted for 2020. Economic benefit Fixed assets were not purchased and installed
assessed April 1, 2023. The timespan used for until Jan 1, 2023 (a two-year delay). Dates of

economic benefit for the report is April 1, 2021, contravention are Jan 1, 2021, to Jan 1, 2023.
to April 1, 2023 (2 years).

Rate of Return

There are many ways to estimate the rate of return a regulated party might generate by avoiding or
delaying compliance costs. Different approaches can result in substantially different rates, and by
extension, different penalties. These rates are influenced by a range of economic and social factors,
including economic growth, central bank monetary policies, inflation expectations, and geopolitical
events. For example, an estimate based on Canadian equities for 2022/23 could be between 6.0%
and 7.5%, while an estimate based on treasury bill yields in 2020 could be as low as 0.09%.

To estimate the economic benefit gained by the regulated party from avoiding or delaying
compliance costs, the SDM should:

e Select the Bank of Canada’s benchmark bond yield that best fits the nature and length of the
non-compliance. For timespans over one year, use the three-year benchmark bond yield rate.
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For timespans under one year, use the six-month treasury bill yield rate.>
e Take an average of that yield during the appropriate timespan for interest.

Bond yields represent a relatively conservative estimate of the potential benefit generated by the
regulated party. Because bond yields tend to reflect prevailing economic conditions and inflation
expectations, do not adjust for inflation.

Note: For large economic benefit amounts stemming from major capital investments, the SDM may
use a different, more case-specific approach to calculating the rate of return (e.g., a “weighted
average cost of capital calculation” or “hurdle rate” calculation). Because large capital projects often
require higher returns to justify investment, a different approach to calculating the rate of return
may be needed to accurately estimate the economic benefits of some types of contraventions.

True value: $50,000 per report Estimated value: $2,000,000 ($200,000 per year

of life)
Estimated lifespan: n/a

Estimated lifespan: 10 years
Period avoided/delayed 2 years for report 1, 1

year for report 2. Period avoided/delayed: 2 years

Yield rate: 2.15% Yield rate: 1.73% (first installment), 2.87%

(second installment)
Value (with interest): 552,173 (report +

interest). Value (with interest): $12,719 (2 years interest)
Value of avoided cost Value of avoided cost

If fixed asset was not purchased and/or installed, | If the fixed asset was not purchased and
avoided cost would be the full estimated value installed, the avoided cost would be full

(with interest) (552,173). estimated value of two years of life (with

interest) (5412,719).
Value of delayed cost

An annual review that is not conducted annually | Value of delayed cost

is an avoided cost, not a delayed cost. In this If the fixed asset was purchased and installed
case, the economic benefit was generated on after two years, the economic benefit would be
one report from two years ago. If it was a five- the interest accumulated on each year of

year review that was conducted one year late, lifespan that went unpaid (512,719).

then it would be a delayed cost.

5 The SDM can find the benchmark bond and treasury bill yield rates on the Bank of Canada’s website. Download the CSV
file to calculate averages. The codes are BD.CDN.3YR.DQ.YLD and V80691345 respectively.
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8 Guidance to SDMs Following the Determination

This chapter outlines policy and procedural guidance following the Final Determination, such as
whether to enter into a compliance agreement, how to prepare for an appeal, how to serve an
administrative penalty on a regulated party, and important timelines.

8.1 Compliance agreements

Both EMA section 115(4) and IPMA section 23(4) allow the SDM to enter into an agreement with a
regulated party who has received an administrative penalty before the penalty’s payment deadline.
The Ministry has developed guidance for SDMs to determine whether to enter into a compliance
agreement that is available on iComply.

8.2 Serving the AMP

SDMs are required to provide formal notice when issuing both a Notice Prior to Determination of
Administrative Penalty and a Final Determination. The rules for service are governed by section 133 of
EMA and section 35 of the IPMA. There are different rules for individuals and corporations.

EMA and IPMA require that anything (including the Notice Prior to Determination and the Final
Determination) under the two statutes must be served using one of the following methods:
Individuals
e By leaving it with the individual;
e By sending it by registered mail to the last known address of the individual; or
e By sending it by email to the last known email address of the individual used in relation to a
licence, permit, certificate, pesticide use notice, order, inspection, or investigation under the
Acts.
Corporations
e By leaving it with any director, senior officer, liquidator, or receiver manager of the corporation;
e By sending it by registered mail as follows:

o If the corporation meets the definition of a “company” under the Business Corporations
Act, to the mailing address for their registered office as shown in the corporate register;

o If the corporation is an “extra provincial company” under the Business Corporations Act,
to the mailing address shown in the corporate register for their head office (if that head
office is in British Columbia) or to the mailing address shown in the corporate register
for any attorney of the corporation;

o Inall other cases, to the head office of the corporation;
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By emailing it to the last known email address:
o Of the corporation or of a director, officer, or employee of the corporation;

o Used in relation to a licence, permit, certificate, pesticide use notice, order, inspection
or investigation under the Acts.

Deemed receipt

Registered mail: Anything sent by registered mail is deemed to have been received by the person it
was addressed to on the 14th day after deposit with Canada Post, unless the person received actual
service before that day.

Email: Anything sent by email is deemed to be received by the person that it was addressed to on the
third day after it is sent.

8.3 Timelines: OTBH, making and correcting determinations, appeals,

and payment

The APR has established the following timelines for various aspects of the AMP process:

1.

A regulated party must request an opportunity to be heard within 30 days after the day they
receive a Notice of Administrative Penalty (APR s.3).

Corrections to a Determination must be made within 15 days of the date the initial
Determination is made (APR s.5).

If a regulated party wants to appeal a Determination, they must do so within 30 days after a
Determination has been made (section 14(4) IPMA and section 101 EMA).

Administrative penalties must be paid within 30 days after the later of the day the
Determination was served on a regulated party, the date a regulated party receives notice of a
correction to a Determination or, where there has been an appeal, the day the person receives
a copy of the order or decision of the appeal board confirming or varying the penalty, or the
day a new Determination is made if the appeal board has sent the decision back to the SDM
(APR s.8).

A Notice Prior to Determination of Administrative Penalty must be served within three years of
the later of the date the alleged contravention occurred or the date the evidence of the alleged
contravention first came to the knowledge of the administrator (APR .10 IPMA, s.11 EMA).

For the purposes of counting days, section 25 of the Interpretation Act governs. The following rules

apply:

Calendar days, not business days, are counted. This approach is supported by Environmental
Appeal Board in the 2016 Yum! Brands, Inc. case.

In the calculation of time, the first day must be excluded and the last day included.
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e [f the time for doing an act falls or expires on a holiday, the time is extended to the next day
that is not a holiday.

e If the time for doing an act in a business office falls or expires on a day when the office is not
open during regular business hours, the time is extended to the next day that the office is open.

8.4 Preparing for an appeal

If a regulated party chooses to appeal an AMP, the Environmental Appeal Board will provide a copy of
the notice of appeal and any documents included with it to the SDM (respondent), or directly to the
SDM'’s representative if directed to do so. The SDM will be represented by legal counsel from Legal
Services Branch.

The Board will decide whether a hearing will be conducted orally, by way of written submissions, by
telephone or videoconferencing, or a combination of these. If the Board schedules an oral hearing, it
will notify all participants of the date, time and location (or dial-in directions) via a Notice of Hearing. If
a written hearing is scheduled, the Board will notify the participants of the submission schedule. This
typically includes:

e adate for the person (appellant) to submit comments and pertinent documentation;

e asubsequent date for the SDM (respondent) to submit written responses to the appellant’s
initial comments; and

e afinal date for rebuttal comments from the appellant.

In consultation with the SDM, all the materials will be prepared and submitted by Legal Counsel.

8.5 Publishing AMPs and related information

To promote greater transparency, accountability, and public confidence, and to adhere to the
province’s Open Information and Open Data Policy, the Ministry proactively discloses AMPs issued
under EMA and IPMA. Section 6.1 of the Ministry of Environment Act provides the legislative authority
to do this. This section authorizes the Ministry to disclose information about an AMP, including the
contravening person’s name, location of the contravention, a description of the contravention, the
amount of the AMP, and whether the AMP was paid. The Ministry publishes the entire AMP
Determination on the Natural Resource Compliance and Enforcement Database. Additionally, the
Ministry also posts AMP information on its X account @ComplianceBC (https://x.com/ComplianceBC),
and the Ministry website.

Despite the authority to disclose information about an AMP described above, Section 21 of the
Freedom of Information and Protection of Privacy Act prohibits the Ministry from disclosing any
information supplied in confidence that would reveal trade secrets or commercial, financial, labour
relations, scientific, or technical information of a third party that could reasonably be expected to harm
the business interests of the third party. In order to prevent the disclosure of any information harmful
to business interests, the Ministry requests that parties identify any such information when making
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OTBH submissions. While it is uncommon for the Ministry to receive this type of information during the
AMP process, if it does occur, Ministry staff are encouraged to obtain advice from their Ministry

Privacy Officer.

8.6 Additional resources
The following resources are available on iComply:
8.6.1 Templates
e Notice Prior to Determination of Administrative Penalty
e Penalty Assessment Form (PAF)
e Determination
e Cancellation of Notice

e Expedited AMP

8.6.2 Other resources
e Administrative Penalty Fact Sheet (to provide information to regulated persons)

e Checklist for Issuing Administrative Penalty (summary of key requirements of the process)
e Checklist for Admin Assistants

e OTBH Guidelines for Oral Hearings

e OTBH Guidelines for Written Submissions

e Guidance for Staff Preparing for OTBH

e OTBH SDM Script and Checklist

e Best practices tips (feedback from SDMs
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Appendix A: Procedural details about oral hearings

Section 3 of the APR grants an affected person an opportunity to make representations, more
commonly referred to as an Opportunity to be Heard (OTBH). The purpose of an OTBH is to provide the
regulated party with the opportunity to present relevant evidence, make submissions, present
witnesses, ask questions, and respond to evidence presented by the Ministry or its witnesses.

As described in the chapter on the Opportunity to be Heard, written hearings are the rule, rather than
the exception. However, the regulated party has the right to choose an oral hearing. This appendix
summarizes the essential procedural details for you as the SDM to consider when setting up and
running an oral hearing.

Who can attend?

Only the regulated party and their counsel or other representative has a right to attend. An oral
hearing is not a public process. The SDM decides whether others may attend, with the most important
consideration being that the regulated party be able respond freely and openly to the case against
them. Depending on the nature of the issues, you may ask other Ministry staff, including the
compliance officer, to attend to answer technical questions or other questions about the facts of the
case.

If there is more than one liable person, it may be more efficient to hold a single OTBH. However, if any
person would be inhibited by presenting their case in front of another person, separate OTBHs may be
arranged.

Recording

Recording an oral hearing is optional. While there is no legal requirement to do so, it may be useful for
reviewing the evidence and for appeal purposes. Inform the person if the meeting is going to be
recorded.

Whose hearing is it?

Although the SDM sets the rules for the OTBH and enforces them within the bounds of fairness and
reasonableness, the hearing is for the benefit of the regulated party. It is their opportunity to respond
to the information presented in the Notice Prior to Determination and to present supporting evidence
and information. It is appropriate for the SDM to summarize the case against the regulated party (or
ask the compliance officer to do this), but this summary should be very brief.

Preparation

When reviewing material submitted by compliance staff before the OTBH, maintain an open mind. This
is only the Ministry’s case and you must be open to new information provided by the regulated party
during the hearing. You should be familiar with the material and the legislation in advance of the
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hearing so you can focus on critical issues and seek clarification while everyone is in the room. Let the
regulated party know if you have any concerns they have about the evidence they have provided
during the hearing and give them an opportunity to respond.

Format

An oral hearing should start with introductions and a summary of the Ministry’s case against the
regulated party, presented by the Officer or the SDM. The SDM can then ask the person to respond to
the allegations, provide their own evidence and context, and invite them to seek clarification from the
Officer as required.

The oral hearing should close with the SDM asking the person if they have anything more to add and
thanking them for participating. The SDM may provide the person with a sense of when they might
expect a decision but should refrain from giving them an indication of what that decision will be as this
may change with further deliberations on the case.

Admitting evidence

You can ask the person to submit their information ahead of time so you can become familiar with it
before the oral hearing. You may wish to explain that this request is administratively efficient as you
might otherwise have to adjourn the hearing if you require more time to consider the arguments or
find it necessary to seek a response from the Ministry.

However, the person may choose to wait until the OTBH to respond to the Ministry’s allegations and

this is their right. It would not be reasonable to consider the person “uncooperative” for making this

choice. If the person chooses not to submit their material in advance, the SDM should admit it during
the hearing providing it is relevant.

The Ministry’s evidence will be presented in the AMP package and the SDM is not required to admit
new evidence from the Ministry during the hearing. However, you may choose to do so if this evidence
is useful and relevant. Again, this may require you to adjourn the hearing to consider the information.

It is appropriate to seek clarification of evidence from either side, and this may include requiring either
side to submit additional evidence. The regulated party must always be given the opportunity to
respond to new evidence or arguments presented by the Ministry.

Once a hearing is closed, it can be re-opened before the Final Determination is made if new evidence
comes to light. If new evidence comes to light after the Final Determination is made, the decision
cannot be changed but the regulated party can appeal.

Adjournments

You may need to adjourn a hearing if either side requires more time to gather or review evidence,
particularly if new evidence has been presented at the OTBH.
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Appendix B: Policy rationale for Factor C (history of non-

compliance)

Introduction

This section outlines the policy rationale for changing the AMP Handbook’s guidance on Factor C
(s.7(1)(c)) of the APR). It serves as a record of the reasons for the change and a training and reference
for statutory decision-makers (SDMs) to learn about and understand the key conceptual changes
underlying this policy shift.

Legal rationale for change to guidance

Factor C considers a regulated party’s compliance history. It asks the SDM to consider “any previous
contraventions or failures by, administrative penalties imposed on, or orders” issued to the regulated
party or responsible person. (s.7(1)(i-iii). A “contravention or failure” is defined in the APR to mean:

“(a) a contravention of a prescribed provision of the Act or the regulations,
(b) a failure to comply with an order under the Act, or

(c) a failure to comply with a requirement of a permit or approval issued or given under the
Act;”

Version 1 of the Handbook stated that a person’s compliance history can include:

“‘determined contraventions’ — tickets, previous administrative penalties, administrative
sanctions and prosecutions — as well as advisories and warnings (although be aware there are
conflicting appeal decisions on including these).”

This passage, along with two Environmental Appeal Board decisions (Iron Mask and Delfresh), created
uncertainty among SDMs about whether advisories and warnings should be considered under Factor C.
As a result, advisories and warnings were often omitted from consideration in many AMP decisions,
excluding reliable and persuasive information about a person’s compliance history from the decision.

However, as outlined in the EAB decision Coeur Silvertip Holdings Ltd., advisories and warnings may be
considered under this factor, provided that the regulated party is provided with an opportunity to
dispute the finding. Following from this decision, Version 2 of the Handbook guides SDMs to consider
warnings, because:

e Warnings are a record of the Ministry’s response to a determined contravention or failure.

e Regulated parties are provided with an opportunity to dispute the findings of contravention
when they receive a warning.
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Advisories are generally not considered under this factor, as they are regarded as low severity and
regulated parties are not always invited to dispute the findings contained in them.

The number and time period of previous non-compliances (frequency)

The number of previous compliance and enforcement measures (C&E measures) a regulated party has
been issued is a key indicator of their history of non-compliance. In general, regulated parties that have
received more C&E measures will have a worse compliance history—and require greater deterrence—
than those that have received fewer because they have continued to violate despite prior compliance
measures. However, the severity of those violations (discussed below) and the duration of their
operating history should also be considered. Similarly, regulated parties with long operational histories
are more likely to have received a higher number of C&E measures by virtue of the length of their
operations.

These considerations are amalgamated in the Table 2: Assessing the frequency and severity of previous
contraventions. The table contains three categories (low, medium, and high Frequency) to measure the
regulated party’s frequency of non-compliance. The five- or 10-year “consideration window”
(depending on the compliance measure) standardizes the time period Ministry staff will use to assess a
regulated party’s compliance history, preventing long-time operators from being unfairly
disadvantaged. Integrating these considerations into the guidance helps ensure the Ministry is fairly
assessing the compliance history of the wide range of regulated parties under EMA or IPMA.®

The “consideration window” also allows positive behavioural changes to be reflected in the assessment
under this factor. For example, if a regulated party received several warnings then improves their
behaviour, going five years without receiving a C&E measure, their compliance history would be
“reset” and they would be assessed to be “Low Frequency.” Warnings are separated from other C&E
measures in the “consideration window” to ensure that more severe measures remain a part of the
regulated person’s compliance history for longer, while less severe measures are eliminated sooner.

Regulated parties can contest the findings that result in C&E measures. For
warnings, they can contact the responsible inspector to discuss the findings. For
other C&E measures (violation tickets, orders, AMPs, court prosecutions) they can
contest the measure through legislated means, such as the OTBH, Appeal, and/or
judicial review.

5 The size and complexity of an operation could also be viewed as a relevant consideration, as a larger, more complex operation may be more likely to be
out of compliance because they have more compliance points to maintain. However, because the Ministry issues C&E measures per Inspection Report, not
per violation, more complex operations are not disadvantaged under this approach. For example, a regulated party will only receive a single warning if
they are out of compliance with five permit clauses or one clause, meaning larger more complex operations are not going to disproportionately
accumulate C&E measures.
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Relatedness of previous non-compliances

Because the overarching purpose of administrative penalties is to change behaviour, identifying which
previous C&E measures are “related” to the current violation is a key step in establishing a regulated
entity’s behavioural pattern. As noted above, the Administrative Penalties Regulations for EMA and
IPMA state that a decision-maker “must” consider “any previous contraventions or failures by,
administrative penalties imposed on, or orders issued” to the regulated party. The wording of the
regulation for both statutes states that Ministry staff must consider “any” of the regulated party’s
previous violations. However, considering a regulated party’s violation does not mean that the penalty
needs to be increased on account of each violation, as some violations may not be considered relevant
to the regulated party’s history of non-compliance. Ministry staff must decide which violations are
related and how to weigh them as aggravating factors when assessing Factor C.

Version 1 of the Handbook stated: “When considering the relevance of previous contraventions,
consider the degree of similarity and extent to which the previous enforcement action should have
deterred the person from doing the same type of thing again.” However, it did not provide guidance on
how to weigh the degree of similarity and extent prior actions should have deterred the person from
non-compliance when assessing a penalty increase. In practice, this guidance was often interpreted to
mean that decision-makers should exclude violations that were not closely related to the violation at
hand from their consideration. This often resulted in decision-makers only considering similar or the
same types of violations (e.g., previous effluent exceedances for an AMP about an effluent
exceedance), similar permit provisions, or violations of the same/similar sections of the Act or
regulations.

However, this practice often did not align with the overarching goal of administrative penalties, which
is to encourage behaviour that is compliant with the overall regulatory scheme, not just with specific

facets of that scheme. An overly narrow focus on “similar” violations can obscure the broader picture
of a regulated party’s compliance history, which does not serve the purpose and intent of Factor C.

Consider two regulated parties receiving an AMP for an identical air discharge exceedance. Both
parties have had one previous air discharge exceedance, but one party has several other non-
compliances (exceedance of effluent permit, unauthorized discharge, failure to maintain works),
while the other has no other non-compliances. If the decision-maker only considered “similar” non-
compliances to be relevant, both entities would receive the same base penalty increase under Factor
C. However, one party has clearly demonstrated a poorer history of non-compliance and has not
been deterred by previous measures, suggesting they require a higher penalty to encourage
compliance.

Only considering “similar” violations also does not adequately capture the realities of environmental
compliance for many regulated parties. For example, a company may allocate a certain annual budget
to meeting their environmental compliance requirements that is short of what is needed to comply
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with all their requirements. They may choose to allocate that budget to address Problem 1 at the
expense of Problem 2 (particularly if they have already received a warning or administrative penalty for
Problem 1). As a result, the company may not have repeated violations with “similar” requirements,
but rather a range of violations with different requirements. These incidents should still be considered
relevant information about a regulated party’s compliance history, as they speak to a broader pattern
of non-compliant behaviour under EMA or IPMA.

As such, we must consider the full scope of a regulated party's violations to understand a party’s
overall compliance history and assess penalties that better encourage compliance with the overarching
regulatory scheme, not just compliance with a particular requirement. The C&E measures associated
with these violations should be included when counting the frequency of non-compliances in the
Factor C Assessment Table.

Under this approach, the large majority of C&E measures issued for violations of the Environmental
Management Act or Integrated Pest Management Act and their associated regulations and
authorizations should be considered “related” to the regulated party’s compliance history, as they
speak to a broader pattern of compliance behaviour under those respective regulatory schemes.’
However, if Ministry staff identify reasons why the previous C&E measures issued for incidents of non-
compliance are not informative of the regulated party’s pattern of behaviour, these should be
excluded from consideration as they do not serve the overarching purpose of administrative penalties.

Relevancy: Authorizations under consideration

Many regulated parties hold multiple authorizations under either EMA or IPMA. Because
administrative penalties are intended to change the behaviour of the regulated party, staff should
consider all C&E measures issued under authorizations that are reasonably connected to that regulated
party’s decision-making, fall within their legal structure, and are informative of their behavioural
pattern under the regulatory scheme. Generally, this will mean considering all authorizations
associated with the person or corporation named in the authorization (the legal name of the entity). If
the violation is by an unauthorized party, staff should consider all the C&E measures issued to the
regulated party under that legal name.

In some cases, if the person is an individual, the decision-maker may also consider the history of the
corporation that the individual is a director, officer, or agent of (under s.7(1)(c)(ii)) or, if the person is a
corporation, the history of the individual who was a director, officer, or agent of that corporation
(under s.7(1)(c)(iii)).

Be careful not to include authorizations or measures issued to separate corporate entities of similar
names, such as when a “demerger” or “spin-off” has occurred and resulted in two separate legal
entities. For example, ABC Paper and Pulp (Vancouver) Ltd. and ABC Paper and Pulp (Kamloops) Ltd.
are separate legal entities, whereas DEF Paper (Vancouver Division) and DEF Paper (Kamloops Division)

7 Ministry staff should only consider non-compliances under the relevant statute. For an AMP under EMA, only consider C&E measures stemming from
non-compliances under EMA. For an AMP under IPMA, only consider C&E measures stemming from non-compliances under IPMA.
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are one legal entity.

Severity of previous non-compliances

The Ministry’s twofold goals with the administrative penalties program are to reduce the
environmental risks posed by violations and return the regulated party to compliance. Because more
severe violations carry higher environmental risks (and the Ministry aims to reduce those risks), assess
the severity of previous penalties to determine whether to increase the penalty under Factor C, and if
so, by how much.

The importance of considering severity is highlighted in the following scenario: Imagine that two
regulated parties have each received three C&E measures for incidents of non-compliance. The first
has received three advisories for minor administrative issues, and the second has received three
administrative penalties for severe, environmentally damaging violations. Providing the same penalty
increase for both regulated parties would not support the Ministry’s overarching goals, as it would
provide the same deterrent effect to entities that pose very different environmental risks and with
different compliance histories.

Because most regulated parties will have received more than one C&E measure if they are now
receiving an administrative penalty, decision-makers will need to evaluate the overall severity of the
regulated party’s past violations. This can pose a challenge, because it is unlikely all previous C&E
measures are of similar levels of severity given the Ministry’s escalating enforcement approach.

To address this challenge, first identify the number of C&E measures issued to the regulated party
within the appropriate “consideration window” by counting:

e the number of warnings within the past five years and
e the number of orders, AMPs, violation tickets and court prosecutions in the past 10 years.

This will determine the regulated party’s non-compliance “frequency” in Table 2: Assessing the
frequency and severity of previous contraventions. The staff will then determine the “severity” of each
incident (e.g., advisory = Low Severity, court prosecution = High Severity). After assessing the severity
of each C&E measure, decision-makers will then assess the overall “Severity” of the regulated party’s
compliance history to determine the appropriate percent increase to the base penalty in the Factor C
Assessment Table. In general:

e |If aregulated party has received a high number of more severe C&E measures (e.g., AMPs,
orders, court prosecutions), or one or more violations that are very severe, staff should assign
a percentage increase higher in the range.

e If the regulated party’s violations are largely of lower severity (e.g., warnings, eAMPs), decision
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makers should assign a percentage increase lower in the range.®

While the percentage range provided in the in Table 2: Assessing the frequency and severity of
previous contraventions should generally be used to assess an increase to the Base Penalty to provide
consistency across the program, this guidance does not bind decision-makers. There may be
circumstances where a decision-maker, in evaluating the evidence before them, finds the percentage
range provided in the table provides an inappropriate increase to the Base Penalty (e.g., a regulated
party has a “High Frequency” of non-compliances but those non-compliances are of “Low Severity”). In
these cases, a decision-maker should use their discretion to impose an appropriate increase.

The decision-maker may also consider factors such as those listed below to determine the percent
increase to apply for severity:

e The size of the Base Penalty (larger base penalty = aggravating factor),

e The resulting dollar value of any increase (higher dollar value = aggravating factor),

e The frequency of inspections. If a regulated party is inspected frequently, it is easier for them to
accumulate a higher number of C&E measures (mitigating factor).

e The number of sites the regulated party operates. If the regulated party operates multiple sites,
they are more likely to accumulate more C&E measures (mitigating factor).

e Any “Notices of Compliance” received within the consideration window, as these would show a
breaking in the behavioural pattern of non-compliance. (mitigating factor).

8 For example, if a regulated party’s compliance history places them in “Medium Frequency” in Table 2: Assessing the frequency and severity of previous
contraventions, the decision-maker will select a Base Penalty increase between 20% and 50%. If the bulk of the regulated party’s compliance history was
of higher severity (e.g., several AMPs with high base penalties), the decision-maker would select an increase closer to the top of the range (50%). If the
bulk of the regulated party’s compliance history is of lower severity (e.g., several advisories and one AMP with a high base penalty), they would select an
increase closer to the bottom of the range (20%).

75



Administrative Penalty Handbook: Version 2
Ministry of Environment and Parks

Appendix C: Policy rationale for Factor E (deliberateness)

Introduction

This section outlines the policy rationale supporting the key changes to Factor E (APR s.7(1)(e)) for AMP
Handbook Version 2. It is also intended to be used for SDM training and reference by supplementing
the guidance provided in the main text of the AMP Handbook with more detail. It explains the two
overarching concepts of “awareness” and “control” as well as sub-concepts that can be used to help
better understand and assess a regulated party’s deliberateness.

Awareness

Awareness in the context of the AMP Handbook refers to the level of understanding or knowledge that
a regulated party has about their compliance requirements. There is a basic expectation that all
regulated parties should be aware of and understand their legal requirements, particularly if those
regulated parties are operating under an authorization.

Generally, a decision-maker should consider a regulated party to be “aware” of their requirements if
they:

e hold an authorization under either EMA or IPMA;

e have received communications informing them of their non-compliance or previous C&E
measures from the Ministry related to the violation;

e have been previously inspected by the Ministry for compliance with EMA or IPMA; or

e are carrying out an activity that a reasonable person would expect to be regulated due to its
clear environmental risks (e.g., storage and disposal of hazardous waste).

Authorization and non-authorization holders

Non- Individual or entity regulated under a Code or Regulation, but
authorization | not required to hold an authorization.
holder

Authorization | Entity holding an authorization under EMA or IPMA.
holder

There is a basic expectation that all regulated parties should be aware of their regulatory requirements
and comply with them, particularly if they are entities that hold an authorization under EMA or IPMA.
Because these entities must actively apply for and receive an authorization under EMA or IPMA, the
act of holding an authorization demonstrates a knowledge that they are aware they are operating in a
regulated sector and are expected to understand the content of their authorizations and all additional
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regulatory requirements under the Acts and their regulations.

However, some regulated parties are passively regulated under various Codes of Practice and
regulations. These may include small sole proprietorships or private individuals. Because these
regulated parties are not required to actively seek out and maintain an authorization, the expectation
for awareness of their regulatory requirements may be lower, as these persons may be unaware that
they are conducting a regulated activity (provided they have not been made aware through received
previous C&E measures, communications from the Ministry, or previous inspections). In these
circumstances, a decision-maker may find the regulated party was unaware of their requirements and
not impose an increase to the Base Penalty under this factor.

Whether the decision-maker determines the regulated party to have been aware in these cases will
depend on the SDM’s assessment of whether a “reasonable person” would be aware of the
requirements they violated. For example, a “reasonable person” should know that disposing of
hazardous waste by pouring it into a stream is a violation of the law (EMA s.6(2)). Conversely, a private
individual burning yard waste may violate a requirement (e.g., under the Open Burning Smoke Control
Regulation) but be unaware of the specific requirements of that regulation. Whether the SDM imposes
an increase for deliberateness will depend on the specific facts of the case.

Change in ownership

If there has been a recent change in ownership there may be a lower expectation for awareness,
particularly if the violation is connected to actions/inactions of the previous owner/authorization
holder. In determining whether to impose an increase under this factor, the decision-maker should
assess the strength of the evidence provided by the regulated party to determine whether the change
in ownership had a material effect on the regulated party’s awareness of their requirements.

Officially induced error

If there is convincing evidence of an officially induced error, such as an inspector or Ministry staff
member telling the regulated party they were in compliance when they were not, a decision-maker
may find that the confusion over whether they were meeting their requirements to mean they were
not “aware” and not provide an increase under this factor.

Control

III

The concept of “control” considers not only what the requirement was and whether the party was
aware of it, but also how much (or how little) they could have done to prevent or mitigate the
violation. If a regulated party’s awareness of their requirements has been established, determining the
level of control they had over the events resulting in the violation is the key element in determining
their deliberateness. If the regulated party had a high degree of control over the events that led to
their violation (e.g., intentionally dumping hazardous waste, failing to fix a visible hole in a leaking
effluent pipe), this would suggest a high degree of control over events that led to the violation and
warrant a significant increase to the Base Penalty. Conversely, a violation stemming from events that
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the regulated party had a low degree of control over (e.g., new, well-maintained equipment
unexpectedly failed, extreme weather event) would indicate they had little control over the violation
and there would be little to no cause for an increase to the Base Penalty under this factor.

Below are four guiding concepts to help staff determine the level of control the regulated party had
over the violation. Depending on the circumstances of the violation, some concepts may be more
relevant and should be given more weight than others. For example, the regulated party’s “Knowledge
of the Source” may be relevant when the violation relates to a test failure in a complex effluent
treatment system, but not relevant when the cause is easily identifiable, such as the failure to submit a
report by a given deadline. Ultimately, the goal is to use these concepts as tools to determine the
overall level of control exhibited by the regulated party, rather than assess and weight each of them
equally.

Guiding questions and concepts:

Departure from reasonable standard of care

The “standard of care” is a legal concept that refers to the level of conduct or behaviour that is
expected of a reasonable and prudent person or entity in a particular situation. The standard of care is
an important concept for determining the level of control a regulated party had over a violation, as it
considers not only the regulated party’s legal requirements, but also the actions that they should take
to ensure they continue meeting those requirements and prevent harms from occurring. In other
words, it is an overarching concept that can be used to help evaluate the degree of control a regulated
party had over their violation.

For example, if a regulated party’s authorization requires them to pass a test that ensures their
effluent is non-toxic, their expected standard of care may include elements such as inspecting and
maintaining the various components of their effluent treatment system to ensure its functionality and
effectiveness at preventing toxicity. If the regulated party has contravened a requirement, but upheld
their standard of care, it suggests they had little control over the violation. Conversely, if a regulated
party has contravened a requirement and has failed to uphold key elements of the expected standard
of care, it suggests they had more control over the violation. A higher degree of control will generally
be associated with a higher level of deliberateness and a greater penalty increase under Factor E.

The standard of care will differ depending on the regulated entity, their industry and industry best
practices, the nature and complexity of their operations, the risks and hazards associated with those
operations, and the applicable environmental laws and regulations. For example, the standard of care
at an industrial mine site will likely be higher than for a sole proprietor operating under the Recycling
Regulation due to the different levels of complexity and risk posed by their respective operations. The
other concepts below (Intent, Knowledge of Source, and Predictability) can form part of a regulated
party’s standard of care, but are discussed separately in this guidance to allow for greater detail and
clarity in outlining the concepts.
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Factors that make up a regulated party’s standard of care may include:

predictability of the violation;

the likelihood of harm resulting from the violation;

the severity of the potential harm from the violation;

the burden or costs of preventative measures;

any circumstances of emergency;

compliance with approved practices, customs, or standard operating procedures; and
the mitigation measures taken after the violation was known.

Examples of elements that may show a departure from a reasonable standard of care include:

failing to maintain equipment and infrastructure;

failing to adequately prepare for common and/or predictable malfunctions or problems (e.g.,
not having spare pumps to manage sump overflows in high rainfall regions/periods);

failing to adequately plan to meet time-oriented requirements (e.g., starting a six-month
project three months before a deadline);

failing to provide staff with adequate training to carry out environmentally risky activities;
significant departure from industry best practices or standard operating procedures;
improper storage and/or labelling of hazardous materials;

failure to develop, implement, or follow policies for environmental hazards (e.g., emergency
response plan for spills).

When assessing the standard of care for continuous or repeated violations, staff should consider the
corrective actions taken to rectify the violation. Failing to take steps to correct or mitigate the violation
(or sufficient steps) could be an indicator of deliberate inaction or insufficient corrective action,
indicating the regulated party failed to meet the expected standard of care.

Guiding questions:

In assessing a regulated party’s standard of care, staff may ask:

How far did the regulated party depart from a reasonable and expected standard of care?

Was the violation the result of the regulated party’s failure to uphold a reasonable standard of
care (e.g., poorly designed infrastructure failed), or did it happen despite them upholding that
standard (e.g., extreme weather event, accident)?

What preventative measures or maintenance activities do similar regulated parties carry out to
prevent similar violations from occurring? How do the measures taken by the regulated party in
guestion compare?
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e How much effort and resources were invested to prevent, mitigate, or resolve the violation?
How does this level of investment align with the capacity of the regulated party and the risks of
violation?

e When did the regulated party begin taking measures to prevent, mitigate, or address the
violation? Was this enough time for the measures to be effective? Were those measures
proactive or reactive? How substantive were the measures?

e In cases where the regulated party eventually resolved the violation, what steps were taken to
resolve the violation? Would it have been reasonable for the regulated party to have taken
those steps (or some of them) prior to the violation occurring?

e What rationale has the regulated party provided for their violation (e.g., cost, limited
capacity/resources, etc.)? Does the evidence support or contradict their rationale?

Intent

Intent in the context of an environmental violation can refer either to the state of mind of a regulated
party when they knowingly and purposefully violate an environmental requirement, as well as
situations where their choices, inaction, or conduct increase the likelihood of a violation or its severity.
In both cases, the key factors are:

e whether the person knew or should have known that their actions, choices, or conduct could
lead to a violation of environmental requirements;

e whether they failed to take reasonable steps to ensure they will continue to meet their
requirements; and

e the degree to which their choices contributed to the violation.

Intent can be understood as a spectrum. The highest level of intent is direct action that knowingly
harms the environment. In the middle of the spectrum are actions or choices that increase the
likelihood of non-compliance or cause it indirectly. At the lowest end of the spectrum are unintentional
or accidental violations.

Note: Truly accidental or unintentional non-compliance would likely be accompanied by a significant
reduction under Factor G (exercise of due diligence to prevent) and no increase under this factor.

Guiding questions:

e |s there evidence that the regulated party deliberately or intentionally contravened their
requirements?

e s there evidence of deliberate inaction or willful blindness leading to the violation?

e Did the choices (actions or inactions) made by the regulated entity contribute to an increased
likelihood of non-compliance (e.g., underinvestment in equipment, failure to dredge sediment
ponds at appropriate intervals, failure to remove accumulated solids from effluent treatment
system)?
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e To what extent did the regulated party’s choices contribute to the occurrence and/or severity
of the violation?

Knowledge of source

A regulated party’s knowledge of the source of their non-compliance is an important consideration
when assessing how much control they had over the violation. Knowledge of the source of a non-
compliance differs from the knowledge considered under “awareness,” as it considers the cause(s) of
the non-compliance and not simply knowledge of their requirements.

In some cases, particularly those involving complex, multifaceted systems like effluent or waste
treatment facilities, the regulated party may not immediately know what caused the violation (e.g.,
they fail a toxicity test, but don’t know the source of the toxicity). In addition, some requirements like
air and water quality limits require samples to be sent away for testing, so the regulated party may not
be immediately aware that they have violated a requirement. Determining what the regulated party
knew, when they knew, and what steps they took to try and identify the source of their violation is
important in assessing the other components of control, such as standard of care, and intent.

Delays in attempting to identify the source of a violation, or in addressing the violation once its source
has been identified, are indicators that the regulated party displayed deliberate inaction and had
higher degree of control over the violation that they chose not to exercise. This behaviour may justify a
higher penalty increase under this factor. Conversely, evidence of a regulated party working to
promptly identify the source of a violation and address it demonstrates a lower level of deliberateness
and should generally be associated with a smaller increase under this factor.

Guiding questions

e How much knowledge did the regulated party have about the source of the violation?

e Was the source of the violation obvious (e.g., visible leaking effluent, visibly damaged
infrastructure) or complex (e.g., air or water quality test failure without a clear cause)?

e s there evidence the regulated party made meaningful efforts to identify the cause of the
violation? When did they take those efforts?

e When did the regulated party become aware of the source of the violation? What actions did
they take when they identified the source of the violation? When did they take those actions —
immediately or was there a delay?

Predictability

Determining how easy or hard it would have been for the regulated party to predict the violation also
contributes to their control. If a violation is easily predictable, and the regulated party did not take any
significant steps to prevent it, it suggests a higher level of control that the party failed to exercise. If an
event is unpredictable, and the regulated party took some steps to prevent it, it suggests they had a
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lower level of control and therefore were less deliberate. Inaction to address highly predictable events
leading to non-compliance will generally receive a higher penalty increase under this factor, whereas
unpredictable events will receive lower or no penalty increases.

Guiding questions:

How predictable were the events that led to the violation? Were the events predictable or
unpredictable (modern, well-maintained equipment failed under normal operating conditions,
air, or water quality test failure without clear cause)?

Should a reasonable person, carrying out the activities in question, have been able to predict

the events that constituted the violation?

Predictable Examples

Difficult to Predict Examples

Old, poorly maintained equipment failure
causing a spill.

Failure to adequately train staff to
respond.

Failing to properly store or dispose of
hazardous materials.

Failure to develop spill or emergency
response plans.

Failure to plan for seasonal weather
events.

Modern, well-maintained equipment
failing under normal operating conditions.
Air or water quality test failure without
clear cause.

Failures resulting from unpredictable,
extreme weather events outside of
appropriate design parameters.

Deliberateness categories: Examples for training purposes

Level

Control

High deliberateness

dispose of it.

Example: Storing hazardous waste in severely damaged and poorly
maintained drums not fit for purpose. The drums leaked, spilling hazardous
waste into a nearby stream.

Example: Staff were directed to dump hazardous waste into a stream to

Medium deliberateness

Example: While the regulated party was using hazardous waste containers
to store waste, these containers were not designed for the type of waste
being stored in them. In addition, the lids were not sealed properly and
there was no secondary containment. The containers were also being stored
in an area with high vehicle traffic, next to a drain that discharged directly
into a stream. One of the operators’ trucks reversed into a barrel, spilling
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the contents, and causing the hazardous waste to enter a nearby stream
through the site’s drainage system. Staff were slow to clean up the spill

area.
No to low Example: The regulated party was using appropriately sealed hazardous
deliberateness waste containers. However, one of the lids was sealed incompletely. They

had a low concrete berm that provided some secondary containment. On
the other side of the secondary containment, there is a drain that
discharged into a nearby stream. The storage area was near an area of high
vehicle traffic. One of the operators’ trucks reversed into the barrels,
knocking them over the secondary containment berm. Some hazardous
waste entered a nearby stream through the drainage system, but staff were
mitigated the severity of the spill by quickly removing the damaged barrel
and cleaning up the waste.
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Appendix D: Policy rationale for Factor G (exercise of due

diligence to prevent the contravention or failure)

Introduction:

Black’s Law Dictionary defines due diligence as “the diligence reasonably expected from, and ordinarily
exercised by, a person who seeks to satisfy a legal requirement or to discharge an obligation.” The
concept of due diligence in legal proceedings is generally divided into two parts, as outlined by the
Supreme Court of Canada in Regina v. City of Sault Ste. Marie (1978):

1. Did the accused have an honest and reasonable belief in a mistaken set of facts, which,
if true, would render the act or omission innocent?

2. Did the accused take all reasonable steps to avoid the event, based on what a prudent
person would have done?

In a criminal law context, due diligence is an outright defence, meaning the court will not punish the
defendant if they can prove they took “all reasonable steps” or had an “honest and reasonable belief in
a mistaken set of facts.” However, the Ministry’s AMP framework is an “absolute liability” regime, not
a “strict liability” regime like in the courts (s.6 of the APR). This means that due diligence is not a
complete defence as it is in a court, and the regulated party can still be held liable for a violation, even
if they exercised due diligence. As a result, the question for an SDM issuing an AMP is not whether a
penalty should be cancelled, but whether it should be reduced and by how much.

In Version 1 of this Handbook, a person was required to take “all reasonable steps” to warrant a
penalty reduction under this factor. This mirrored the approach to “due diligence” taken in criminal
proceedings. However, this strict approach often meant that regulated parties did not receive penalty
reductions when they demonstrated “partial due diligence” or took some preventative measures but
fell short of the “all reasonable steps” threshold.

Version 2 of the Handbook shifts away from this approach. Instead, it encourages SDMs to provide
penalty reductions proportionate to the level of proactive measures a person took before the violation,
even if they did not take all reasonable steps. This more flexible approach offers several advantages:

o Better reflection of control: Penalty amounts will more accurately reflect the level of control a
person had over the violation. Updates to Factor E (deliberateness) encourage SDMs to
increase penalties where a party failed to exercise control and take preventative measures. For
this factor, SDMs are now encouraged to provide reductions when some measures are taken,
even if they don’t meet the “all reasonable steps” threshold. This approach will provide greater
fairness to regulated parties and ensure penalties reflect both positive steps taken and any
shortcomings that contributed to the violation.

¢ Improved incentive structure: By offering penalty reductions when partial steps are taken,
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rather than withholding reductions (except in rare cases of full due diligence), the Ministry
incentivizes regulated parties to take proactive actions, promoting good behaviour. Because
incomplete efforts will be recognized, it will encourage better behaviour and help foster a
perception of fairness in the regulatory process.

Reduced risk of “bargaining chips”: Under the previous approach to this Factor, regulated
parties could receive reductions for partial measures taken during or immediately surrounding
the violation (Factor H, Efforts to Correct, and Factor |, Efforts to Prevent Recurrence) but were
held to a higher standard for actions taken before a violation (“all reasonable steps”). This
created a perverse incentive for parties to delay proactive measures and instead save them to
negotiate for penalty reductions later (e.g., during OTBH). Under the new approach, parties are
more likely to receive reductions for preventative actions taken before a violation, reducing the
risk of “bargaining chips” and encouraging earlier mitigation, which can better protect the
environment or public health.
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