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 Execution Date 
Officer Signature(s) Y M D Party(ies) Signature(s) 

 

 

_____________________________ 
 

 

 

 

 

 

 

 HER MAJESTY THE QUEEN  
IN RIGHT OF THE PROVINCE 
OF BRITISH COLUMBIA, as  
represented by the Minister of  
, or his duly authorized  
designate 
  
 
   
Name:  

   
Name:   

(as transferor) 

 

LAND TITLE ACT 
   FORM D 

EXECUTIONS CONTINUED 

 

 Execution Date 
Officer Signature(s) Y M D Party(ies) Signature(s) 

 

 

____________________________ 
 

 

 

 

 

 

 

 TSAWWASSEN FIRST NATION 
by its authorized signatory(ies) 
 
   
Name:  

   
Name:   

(as transferee) 

 

 

 

OFFICER CERTIFICATION: 

Your signature constitutes a representation that you are a solicitor, notary public or other person 
authorized by the Evidence Act, R.S.B.C. 1996, c. 124, to take affidavits for use in British Columbia and 
certifies the matters set out in Part 4 of the Land Title Act as they pertain to the execution of this 
instrument. 

* If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E. 
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TERMS OF INSTRUMENT – PART 2 

RIGHT OF FIRST REFUSAL TO PURCHASE 

 

THIS AGREEMENT dated for reference this ____ day of __________, _____. 

BETWEEN: 

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA, 
as represented by the Minister of  

(the "Grantor") 

AND: 

TSAWWASSEN FIRST NATION 

(the "First Nation") 

WITNESSES WHEREAS: 
 
A. The Grantor is the registered owner of the Lands (hereinafter defined); 
 
B. The Lands are presently leased by the Grantor to the Leaseholders (hereinafter defined); 
 
C. The Grantor intends to offer to each Leaseholder the right to purchase the lands to which each 

such Leaseholder's leasehold interest applies; and 
 
D. Pursuant to its obligations in the Final Agreement (hereinafter defined), the Grantor has agreed to 

grant to the First Nation this Right of First Refusal (the "RFR") to purchase the Lands, in 
accordance with the terms of this instrument. 

 
NOW THEREFORE that in consideration of the premises and $1.00 now paid by the First Nation to the 
Grantor and other good and valuable consideration (the receipt and sufficiency of which are 
acknowledged by the Grantor), the Grantor grants to the First Nation a right of first refusal to purchase the 
Lands on the following terms and conditions: 
 

1.0 Definitions 
 
1.1 In this Agreement: 
 
 

a. "adoption" means for the purposes of the definition of Related Person, persons are 
connected by adoption if one has been adopted, either legally or in fact, as the child of 
the other or as the child of a person who is so connected by blood relationship (otherwise 
than as a brother or sister) to the other; 

 
b. "Arm's-length" has the same meaning as that term has in the Income Tax Act of Canada 

(as may be amended); 
 

c. "blood relationship" means for the purposes of the definition of Related Person, 
persons are connected by blood relationship if one is the child or other descendant of the 
other or one is the brother or sister of the other; 
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d. “business day” means Monday to Friday inclusive except for those excluded days 
declared by lawful authority as holidays, excluding any day that the Land Title Office is 
not open for business; 

 
e. "Bona Fide Offer" means an offer to purchase the Lands or an offer to lease the Lands 

for a term, including renewals, exceeding 30 years: 
 

i. in writing, 
 

ii. signed by an Outside Offeror, and 
 

iii. in a form legally enforceable against the Outside Offeror and subject to no 
conditions which are not capable of being waived by the Outside Offeror. 

 
f. "common-law partnership" means for the purposes of the definition of Related Person, 

persons are connected by common-law partnership if one is in a common-law partnership 
with the other or with a person who is connected by blood relationship to the other;  

 
g. "Expiry Time" with respect to any offer made by the Grantor to the First Nation under 

paragraph 5, will be 5 o'clock in the afternoon on the thirtieth (30) calendar day after the 
receipt by the First Nation of the Notice under paragraph 4.1.  In determining that time the 
day the Notice is received will be excluded; 

 
h. "Fair Market Value" means the fair market value of the Lands as determined in 

accordance with the procedure set out in paragraph 11.1; 
 

i. "Final Agreement" means the Tsawwassen First Nation Final Agreement; 
 

j. "Lands" means those certain lands described in Schedule "A"; 
 

k. "Lease Offer" means a Bona Fide Offer that is an offer to lease the Lands for a term, 
including renewals, exceeding 30 years; 

 
l. "Leaseholders" means the holders of leases of the Lands as identified in Schedule "B" 

and "Leaseholder" means any one of them; 
 

m. "marriage" means for the purposes of the definition of Related Person, persons are 
connected by marriage if one person is married to the other or to a person who is so 
connected by blood relationship to the other; 

 
n. "Outside Offeror" means a purchaser or tenant, as the case may be, who deals at 

Arm's-length with the Grantor and a Leaseholder;  
 

o. "related group" means a group of persons each member of which is related to every 
other member of the group; 

 
p. "Related Person" means: 

 
i. individuals connected by blood relationship, marriage or common-law partnership 

or adoption; 
 

ii. a corporation and 
 

y. a person who controls the corporation, if it is controlled by one person, 
 

z. a person who is a member of a related group that controls the corporation, or 
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aa. any person related to a person described in subparagraph (A) or (B); and 

 
iii. any two corporations 

 
A. if they are controlled by the same person or group of persons, 

 
B. if each of the corporations is controlled by one person and the person 

who controls one of the corporations is related to the person who 
controls the other corporation, 

 
C. if one of the corporations is controlled by one person and that person is 

related to any member of a related group that controls the other 
corporation, 

 
D. if one of the corporations is controlled by one person and that person is 

related to each member of an unrelated group that controls the other 
corporation, 

 
E. if any member of a related group that controls one of the corporations is 

related to each member of an unrelated group that controls the other 
corporation, or 

 
F. if each member of an unrelated group that controls one of the 

corporations is related to at least one member of an unrelated group that 
controls the other corporation; 

 
q. "Statutory Declaration" means a statutory declaration given pursuant to subparagraph 

3.1(d) hereof whereby a person swears that he/she is a Leaseholder or a Related 
Person, as applicable; 

 
r. "Term" means that period of time from and after [Effective Date] to and including  [80 

years]; and 
 

s. "Transfer" means any transaction: 
 

i. purporting to transfer or grant by any method or by the operation of any 
enactment or law: 

 
A. an estate in fee simple referred to Section 23(2) of the Land Title Act,  

 
B. a life estate in land; 

 
C. a right to occupy land under a lease agreement with a term, including 

renewals, exceeding 30 years; 
 

ii. extending the term of a lease agreement by a lease modification agreement that 
has the effect of extending the term of a lease, including renewals, for a period 
that exceeds 30 years in total; 

 
iii. between a lessor and a lessee of lands, such that, following the transaction, that 

lessee and any other person, if any, having the right to occupy the land under a 
lease agreement, will have the right to occupy the land for a period that exceeds 
30 years in total; and 

 
iv. involving two or more lease agreements or options to lease  which when taken 
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together have the right to occupy land (including any renewals) for a period that 
exceeds 30 years in total if: 

 
(A) those transactions are in respect of the same land, 

 
(B) the application for registration of the transactions are made at a Land 

Title Office within 6 months of each other, and 
 

(C) each of the transactions apply either a term during which a person is 
given a right to occupy the land or, in the case of an option to lease, a 
right to enter into a lease agreement under which a person will be given 
a right to occupy the land for a term specified in the option to lease. 

 
t. "unrelated group" means a group of persons that is not a related group. 

 
2.0 Restrictions on Transfer 
 
2.1 During the Term, the Grantor will not Transfer the Lands except: 
 

a. for consideration payable entirely in lawful money of Canada; 
 

b. to an Outside Offeror;  
 

c. pursuant to a Bona Fide Offer; and  
 

d. in accordance with, and to the extent permitted by, this Agreement. 
 
3.0 Transfer to a Leaseholder or a Related Person 
 
3.1 This Agreement does not apply to a Transfer from: 
 

a. the Grantor to a Leaseholder, 
 

b. a Leaseholder to a Related Person, or 
 

c. a Related Person to a Related Person, 
 

provided such Leaseholder or Related Person, as the case may be, delivers to the First Nation: 
 

d. five (5) business days prior to the completion date for the Transfer, a Statutory 
Declaration, and 

 
e. on the completion date for the Transfer, an agreement to assume and be bound by the 

terms of this Agreement. 
 
4.0 Notice of Bona Fide Offer 
 
4.1 If at any time and from time to time during the Term, the Grantor receives a Bona Fide Offer from 

an Outside Offeror, which Bona Fide Offer the Grantor is willing to accept, then the Grantor will 
deliver written notice (the "Notice") immediately to the First Nation that the Grantor has received 
a Bona Fide Offer, and will deliver to the First Nation with the Notice a copy of the Bona Fide 
Offer, certified by the Grantor to be a true copy. 

 
5.0 Notice as Offer 
 
5.1 The Notice will be deemed to constitute an offer by the Grantor to the First Nation to: 
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(a) sell or lease, as the case may be, the Lands to the First Nation on and subject to all the 

terms and conditions set forth in the Bona Fide Offer; and 
 

(b) if the Bona Fide Offer is a Lease Offer, then at the First Nation's option, either: 
 

(i) lease the Lands to the First Nation on and subject to all the terms and conditions 
set forth in the Lease Offer, in which case this Agreement will remain as a charge 
on the Lands; or 

 
(ii) sell the Lands to the First Nation for their Fair Market Value. 

 
6.0 Offer Irrevocable 
 
6.1 The offer made by the Grantor to the First Nation under paragraph 5.1 will be irrevocable and 

may not be withdrawn by the Grantor until after the Expiry Time. 
 
7.0 Acceptance of Offer 
 
7.1 Upon receipt of the Notice, the First Nation will have the exclusive first right, exercisable up to 

and including but not after the Expiry Time, to deliver to the Grantor written notice (the 
"Acceptance") that the First Nation will purchase or lease, as the case may be, the Lands for: 

 
a. the price and upon the terms and conditions set forth in the Bona Fide Offer, in the case 

of an Acceptance of an offer under subparagraphs 5.1(a) or 5.1(b)(i); and 
 

b. the Fair Market Value with a closing date on that date which is 30 days after the date that 
the Fair Market Value is established under paragraph 11 in the case of an Acceptance of 
an offer under subparagraph 5.1(b)(ii). 

 
8.0 Binding Agreement 
 
8.1 Upon receipt by the Grantor of the Acceptance, a binding contract of purchase and sale or 

binding lease, as the case may be, for the Lands will be constituted between the First Nation and 
the Grantor, which contract will be completed: 

 
a. in the manner provided in the Bona Fide Offer as if the First Nation were the Outside 

Offeror, in the case of an Acceptance of an offer under subparagraphs 5.1(a) or 5.1(b)(i); 
or 

 
b. in the manner provided in Canadian Bar Association's standard form Contract of 

Purchase and Sale, then in use in Vancouver, British Columbia, in the case of an 
Acceptance of an offer under subparagraph 5.1(b)(ii). 

 
9.0 Environmental Testing 
 
9.1 After receipt of the Notice but before the Expiry Time, the First Nation will have the right to enter 

upon the portion of the Lands being offered in order to conduct reasonable environmental testing. 
 
10.0 Transfer to Outside Offeror 
 
10.1 If the Grantor does not receive the Acceptance before the Expiry Time, then the Grantor may 

complete the Transfer with the Outside Offeror as provided for in the Bona Fide Offer to purchase 
or lease, as the case may be, in strict accordance with the terms stated and set forth in the Bona 
Fide Offer and this Agreement.  In the case of a Bona Fide Offer to purchase, the First Nation will 
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cause its solicitors to deliver a discharge of this Agreement for the Lands subject to the Bona Fide 
Offer to purchase to the solicitors for the Grantor on receipt of a satisfactory undertaking from the 
solicitors for the Grantor that the discharge will only be registered if that Transfer to the Outside 
Offeror is completed strictly in compliance with the terms of the Bona Fide Offer to purchase.  If 
the Transfer to the Outside Offeror is not completed strictly in compliance with the terms of the 
Bona Fide Offer to purchase or lease, as the case may be, within ninety (90) calendar days from 
the date the First Nation received the Notice, then any subsequent Transfer to any person or 
corporation may be made only if all the requirements of this Agreement are again complied with, 
and the RFR will survive and continue in full force and effect.  

 
11.0 Determination of Fair Market Value 
 
11.1 The Fair Market Value will be the average of the fair market values of the Lands as determined by 

two independent qualified appraisers, one nominated by the Grantor and one nominated by the 
First Nation.  Each party will provide to the other party a copy of the appraisal commissioned by it 
within thirty (30) calendar days from the date the Grantor received the Acceptance of an offer 
under subparagraph 5.1(b)(ii).  Unless the parties agree otherwise, the Fair Market Value will be 
deemed to be established on the 30th calendar day from the date the Grantor received the 
Acceptance.  Each party will be responsible for all costs and expenses of the appraisal 
commissioned by it. 

 
12.0 Notices 
 
12.1 All notices required or permitted to be given under this Agreement will be in writing and will be 

given by personal service or by pre-paid registered post, at the following addresses: 
 

 
 
To the Grantor: 
 
 
 
 
To the First Nation: 
 
 
Tsawwassen First Nation 
Attention:  Chief, Tsawwassen First Nation 
131 North Tsawwassen Drive 
Delta, British Columbia 
V4M 4G2 
 

or to such other address as either party may provide in writing to the other under this paragraph.  
Any notice will be deemed to have been received by the party to whom it is addressed if 
personally served, when served, and if mailed, on the fourth business day after such mailing 
(exclusive of Saturdays, Sundays and statutory holidays) provided that if mailed, should there be 
at the time of mailing or between the time of mailing and the deemed receipt of the notice, a mail 
strike, slowdown, labour or other dispute which might affect the delivery of such notice by the 
mails, then such notice will only be effective if actually delivered. 

 
13.0 Time 
 
13.1 Time is of the essence. 
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14.0 Governing Law 
 
14.1 This Agreement will be governed by and construed in accordance with the laws of British 

Columbia. 
 
15.0 References 
 
15.1 Wherever the singular or masculine is used in this Agreement the same will be deemed to include 

references to the plural, feminine or body corporate, as the case may be. 
 
16.0 Construction 
 
16.1 The division of this Agreement into articles and the insertion of headings are for convenience of 

reference only and are not to affect the construction or interpretation of this Agreement. 
 
17.0 Enduring Effect 
 
17.1 This Agreement will enure to the benefit of and be binding upon the respective heirs, executors, 

successors, administrators and permitted assigns of the parties. 
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SCHEDULE "A" 
 

LANDS 
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SCHEDULE "B" 

LEASEHOLDERS 
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APPENDIX H–3 
 

Forms of Rights of Refusal Documents 
 

Document 2 - Right of Refusal to Purchase (Parcel A) 
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LAND TITLE ACT 
FORM C 
(Section 233) 
Grantor of 
British Columbia 

GENERAL INSTRUMENT – PART 1(This area for Land Title Office use)   PAGE 1 of 9 pages 

1. APPLICATION: (Name, address, phone number and signature of applicant, applicant's solicitor or 
agent) 
   

2. PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND:* 
(PID) (LEGAL DESCRIPTION) 
009-189-050 Parcel “A” (Plan in Absolute Fees Parcels Book  

Volume 11 Folio 529 No.225F) District Lot 187  
Group 2 West of the Coast Meridian  
New Westminster District 

3. NATURE OF INTEREST: * 
DESCRIPTION DOCUMENT REFERENCE 

(Page and paragraph) 
PERSON ENTITLED 
TO INTEREST 

RIGHT OF FIRST REFUSAL 
TO PURCHASE 

 TRANSFEREE 

4. TERMS: Part 2 of this instrument consists of (select one only) 
(a) Filed Standard Charge Terms  D.F. No.  
(b) Express Charge Terms  Annexed as Part 2 
(c) Release  There is no Part 2 of this 
instrument 
 
A selection of (a) includes any additional or modified terms referred to in Item 7 or in a schedule 
annexed to this instrument.  If (c) is selected, the charge described in Item 3 is released or 
discharged as a charge on the land described in Item 2. 

5. TRANSFEROR(S): * 
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA, as 
represented by the Minister of  

6. TRANSFEREE(S): (including postal address(es) and postal code(s))  * 
TSAWWASSEN FIRST NATION 

______________________________________________________________________________  
GENERAL INSTRUMENT – PART 1 

Page 2 

7. ADDITIONAL OR MODIFIED TERMS: * 
N/A 

8. EXECUTION(S): This instrument creates, assigns, modifies, enlarges, discharges or governs the 
priority of the interest(s) described in Item 3 and the Transferor(s) and every other signatory agree to 
be bound by this instrument, and acknowledge(s) receipt of a true copy of the filed standard charge 
terms, if any: 

* If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E. 



APPENDICES TSAWWASSEN FIRST NATION FINAL AGREEMENT  
 

263 

 

 Execution Date 
Officer Signature(s) Y M D Party(ies) Signature(s) 

 

 

_____________________________ 
 

 

 

 

 

 

 

 HER MAJESTY THE QUEEN  
IN RIGHT OF THE PROVINCE 
OF BRITISH COLUMBIA, as  
represented by the Minister of  
, or his duly authorized  
designate 
  
 
   
Name:   

   
Name:   

(as transferor) 

 

LAND TITLE ACT 

FORM D 

EXECUTIONS CONTINUED 

 

 Execution Date 
Officer Signature(s) Y M D Party(ies) Signature(s) 

 

 

____________________________ 
 

 

 

 

 

 

 

 TSAWWASSEN FIRST NATION 
by its authorized signatory(ies) 
 
   
Name:   

   
Name:   

(as transferee) 

 

 

 

OFFICER CERTIFICATION: 

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized 
by the Evidence Act, R.S.B.C. 1996, c. 124, to take affidavits for use in British Columbia and certifies the 
matters set out in Part 4 of the Land Title Act as they pertain to the execution of this instrument. 

* If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E. 
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TERMS OF INSTRUMENT – PART 2 

RIGHT OF FIRST REFUSAL TO PURCHASE 

 

THIS AGREEMENT dated for reference this ____ day of __________, _____. 

BETWEEN: 

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA, 
as represented by the Minister of  

(the "Grantor") 

AND: 

TSAWWASSEN FIRST NATION 

(the "First Nation") 

WITNESSES WHEREAS: 
 
A. The Grantor is the registered owner of the Lands (hereinafter defined); and 
 
B. Pursuant to its obligations in the Final Agreement (hereinafter defined), the Grantor has agreed to 

grant to the First Nation this Right of First Refusal (the "RFR") to purchase the Lands, in 
accordance with the terms of this instrument. 

 
NOW THEREFORE that in consideration of the premises and $1.00 now paid by the First Nation to the 
Grantor and other good and valuable consideration (the receipt and sufficiency of which are 
acknowledged by the Grantor), the Grantor grants to the First Nation a right of first refusal to purchase the 
Lands on the following terms and conditions: 
 
1.0 Definitions 
 
1.1 In this Agreement: 
 

a. "Arm's-length" has the same meaning as that term has in the Income Tax Act of Canada 
(as may be amended); 

 
b. "Bona Fide Offer" means an offer to purchase the Lands: 

 
(i) in writing, 

 
(ii) signed by an Outside Offeror, and 

 
(iii) in a form legally enforceable against the Outside Offeror and subject to no 

conditions which are not capable of being waived by the Outside Offeror. 
 

c. “business day” means Monday to Friday inclusive except for those excluded days 
declared by lawful authority as holidays, excluding any day that the Land Title Office is 
not open for business; 
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d. "Expiry Time" with respect to any offer made by the Grantor to the First Nation under 
paragraph 4, will be 5 o'clock in the afternoon on the thirtieth (30) calendar day after the 
receipt by the First Nation of the Notice under paragraph 3.1.  In determining that time the 
day the Notice is received will be excluded; 

 
e. "Final Agreement" means the Tsawwassen First Nation Final Agreement; 

 
f. "Lands" means those certain lands described in Schedule "A"; 

 
g. "Outside Offeror" means a purchaser who deals at Arm's-length with the Grantor;  

 
h. "Term" means that period of time from and after [Effective Date] to and including  [80 

years]; and 
 
2.0 Restrictions on Sale 
 
2.1 During the Term, the Grantor will not sell, transfer, or otherwise convey or offer to sell, transfer, or 

otherwise convey the Lands except: 
 

(a) for consideration payable entirely in lawful money of Canada; 
 

(b) to an Outside Offeror;  
 

(c) pursuant to a Bona Fide Offer; and  
 

(d) in accordance with, and to the extent permitted by, this Agreement. 
 
3.0 Notice of Bona Fide Offer 
 
3.1 If at any time and from time to time during the Term, the Grantor receives a Bona Fide Offer from 

an Outside Offeror, which Bona Fide Offer the Grantor is willing to accept, then the Grantor will 
deliver written notice (the "Notice") immediately to the First Nation that the Grantor has received 
a Bona Fide Offer, and will deliver to the First Nation with the Notice a copy of the Bona Fide 
Offer, certified by the Grantor to be a true copy. 

 
4.0 Notice as Offer 
 
4.1 The Notice will be deemed to constitute an offer by the Grantor to the First Nation to sell the 

Lands to the First Nation on and subject to all the terms and conditions set forth in the Bona Fide 
Offer. 

 
5.0 Offer Irrevocable 
 
5.1 The offer made by the Grantor to the First Nation under paragraph 4.1 will be irrevocable and 

may not be withdrawn by the Grantor until after the Expiry Time. 
 
6.0 Acceptance of Offer 
 
6.1 Upon receipt of the Notice, the First Nation will have the exclusive first right, exercisable up to 

and including but not after the Expiry Time, to deliver to the Grantor written notice (the 
"Acceptance") that the First Nation will purchase the Lands for the price and upon the terms and 
conditions set forth in the Bona Fide Offer. 
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7.0 Binding Contract of Sale and Purchase 
 
7.1 Upon receipt by the Grantor of the Acceptance, a binding contract of purchase and sale for the 

Lands will be constituted between the First Nation and the Grantor, which contract will be 
completed in the manner provided in the Bona Fide Offer as if the First Nation were the Outside 
Offeror. 

 
8.0 Environmental Testing 
 
8.1 After receipt of the Notice but before the Expiry Time, the First Nation will have the right to enter 

upon the portion of the Lands being offered in order to conduct reasonable environmental testing. 
 
9.0 Sale to Outside Offeror 
 
9.1 If the Grantor does not receive the Acceptance before the Expiry Time, then the Grantor may 

complete the sale with the Outside Offeror as provided for in the Bona Fide Offer in strict 
accordance with the terms stated and set forth in the Bona Fide Offer.  In that case, the First 
Nation will cause its solicitors to deliver a discharge of this Agreement to the solicitors for the 
Grantor on receipt of a satisfactory undertaking from the solicitors for the Grantor that the 
discharge will only be registered if that sale to the Outside Offeror is completed strictly in 
compliance with the terms of the Bona Fide Offer.  If the sale to the Outside Offeror is not so 
completed within ninety (90) calendar days from the date the First Nation received the Notice, 
then any subsequent sale to any person or corporation may be made only if all the requirements 
of this Agreement are again complied with, and the RFR will survive and continue in full force and 
effect.  

 
10.0 Notices 
 
10.1 All notices required or permitted to be given under this Agreement will be in writing and will be 

given by personal service or by pre-paid registered post, at the following addresses: 
 
 

To the Grantor: 
 
 
 
To the First Nation: 
 
Tsawwassen First Nation 
Attention:  Chief, Tsawwassen First Nation 
131 North Tsawwassen Drive 
Delta, British Columbia 
V4M 4G2 

 
or to such other address as either party may provide in writing to the other under this paragraph.  
Any notice will be deemed to have been received by the party to whom it is addressed if 
personally served, when served, and if mailed, on the fourth business day after such mailing 
(exclusive of Saturdays, Sundays and statutory holidays) provided that if mailed, should there be 
at the time of mailing or between the time of mailing and the deemed receipt of the notice, a mail 
strike, slowdown, labour or other dispute which might affect the delivery of such notice by the 
mails, then such notice will only be effective if actually delivered. 

 
11.0 Time 
 
11.1 Time is of the essence. 
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12.0 Governing Law 
 
12.1 This Agreement will be governed by and construed in accordance with the laws of British 

Columbia. 
 
13.0 References 
 
13.1 Wherever the singular or masculine is used in this Agreement the same will be deemed to include 

references to the plural, feminine or body corporate, as the case may be. 
 
14.0 Construction 
 
14.1 The division of this Agreement into articles and the insertion of headings are for convenience of 

reference only and are not to affect the construction or interpretation of this Agreement. 
 
15.0 Enduring Effect 
 
15.1 This Agreement will enure to the benefit of and be binding upon the respective heirs, executors, 

successors, administrators and permitted assigns of the parties. 
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SCHEDULE "A" 
 

LANDS 
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APPENDIX I 
 

SPECIFIED LANDS 
 

 
APPENDIX I–1 Map of Specified Lands 
 
APPENDIX I–2 Parcel Description of Specified Lands 
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Appendix I-1: Specified Lands

Key Map

THE OFFICIAL VERSION OF THIS MAP IS HELD ON DEPOSIT WITH
THE TSAWWASSEN GOVERNMENT, THE GOVERNMENT OF CANADA
AND THE GOVERNMENT OF THE PROVINCE OF BRITISH COLUMBIA.

THIS MAP IS FOR ILLUSTRATIVE PURPOSES ONLY.

See Appendix I-1
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APPENDIX I–2 
 

Parcel Description of Specified Lands 
 
 
Specified Lands include the Rights of Refusal Lands set out in Appendix H-2, the 
Fraser River Parcels set out in Part 1 of Appendix E-2, and the following parcels: 
 

Parcel Description Land Title Office 
Parcel Identifier 

Lot 40, District Lot 61A, West of the Coast Meridian, Group 
2, New Westminster District, Plan 2816 

009-711-414 

Lot 41, District Lot 61A, West of the Coast Meridian, Group 
2, New Westminster District, Plan 2816 

009-711-431 

Lot 42, District Lot 61A, West of the Coast Meridian, Group 
2, New Westminster District, Plan 2816 

009-711-449 

Lot 43, District Lot 61A, West of the Coast Meridian, Group 
2, New Westminster District, Plan 2816 

009-711-457 

Lot 44, District Lot 61A, West of the Coast Meridian, Group 
2, New Westminster District, Plan 2816 

009-711-465 

Lot 45, District Lot 61A, West of the Coast Meridian, Group 
2, New Westminster District, Plan 2816 

009-711-473 

Lot 46, District Lot 61A, West of the Coast Meridian, Group 
2, New Westminster District, Plan 2816 

009-711-481 

Lot 47, District Lots 59 and 61A, West of the Coast Meridian, 
Group 2, New Westminster District, Plan 2816  

010-736-531 

Lot 1, District Lot 187, Group 2, New Westminster District, 
Plan 16007  

010-178-287 
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APPENDIX J 
 

TSAWWASSEN FISHING 
 

 
APPENDIX J–1 Map of Tsawwassen Fishing Area and Tsawwassen 

Intertidal Bivalve Fishing Area 
 
APPENDIX J–2 Tsawwassen Allocations for Fish and Aquatic Plants 
 
APPENDIX J–3  Principles for Calculating Overages and Underages 
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APPENDIX J–2 
 

Tsawwassen Allocations for Fish and Aquatic Plants 
 
Sockeye Salmon 
 
In any year, the Tsawwassen Fishing Right Allocation for sockeye salmon will be: 
 

a) when the Canadian Total Allowable Catch for Fraser River sockeye salmon is 
500,000 or less, 1.0% of the Canadian Total Allowable Catch for Fraser River 
sockeye salmon;  

 
b) when the Canadian Total Allowable Catch for Fraser River sockeye salmon is 

greater than 500,000 and less than 3.0 million, then 5,000 Fraser River sockeye 
salmon plus 0.40904% of that portion of the Canadian Total Allowable Catch for 
Fraser River sockeye that is greater than 500,000 and less than 3.0 million; and 

 
c) when the Canadian Total Allowable Catch for Fraser River sockeye salmon is equal 

to or greater than 3.0 million, then 15,226 Fraser River sockeye salmon. 
 
Chum Salmon 
 
In any year, the Tsawwassen Fishing Right Allocation for chum salmon will be 2.58% of the 
Terminal Surplus of Fraser River chum salmon to a maximum of 2,576 Fraser River chum salmon. 
 
Pink Salmon 
 
In any year, the Tsawwassen Fishing Right Allocation for pink salmon will be that number of fish 
caught incidentally in the harvest of Tsawwassen Allocation for sockeye salmon, up to a maximum 
of 2,500 Fraser River pink salmon. 
 
Chinook Salmon 
 
In any year, the Tsawwassen Fishing Right Allocation for chinook salmon will be determined by an 
abundance based formula, based on Canadian Total Allowable Catch that produces an average 
annual harvest of 625 Fraser River chinook salmon based on Fraser River chinook salmon returns 
for the 1982 to 2004 time period. 
 
Coho Salmon 
 
In any year, the Tsawwassen Allocation for coho salmon is an amount of Fraser River coho salmon 
that will result in an annual average harvest of 500 Fraser River coho salmon and will be 
harvested: 
 

a. incidentally in fisheries that target other species; or 
 

b. using selective harvesting techniques to capture specific coho stocks. 
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APPENDIX J–3  
 

Principles for Calculating Overages and Underages 
 
 
The procedures for calculating overages and underages for each Salmon species will be 
consistent with the following principles: 
 
a. where a Tsawwassen harvest exceeded the defined Tsawwassen Allocation for a 

Salmon species in a year, an overage has occurred for that species and the amount of 
that overage will be accounted for in the multi-year accounting process; 

 
b. where a Tsawwassen harvest was less than the defined Tsawwassen Allocation for a 

Salmon species in a year because another group harvested more than their harvest 
share for that species, an underage has occurred for that species and the amount of 
that underage will be accounted for in the multi-year accounting process; 

 
c. where a Tsawwassen harvest was less than the defined Tsawwassen Allocation for a 

Salmon species in a year due to uncertainty in the management process for that 
species, an underage has occurred for that species and a defined portion of that 
underage will be accounted for in the multi-year accounting process; 

 
d. where a Tsawwassen harvest was less than the defined Tsawwassen Allocation for a 

Salmon species in a year due to a lack of harvesting effort on the part of Tsawwassen, 
no underage has occurred for that species in that year; and 

 
e. where Tsawwassen and Canada agree on an amount to be accounted or in the multi-

year accounting process for overages and underages for a Salmon species, 
Tsawwassen and Canada will use that amount in the multi-year accounting process. 
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APPENDIX K 
 

TSAWWASSEN WILDLIFE HARVEST AREA 
 

 
APPENDIX K–1 Map of Tsawwassen Wildlife Harvest Area 
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Appendix K-1: Tsawwassen Wildlife Harvest Area
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APPENDIX L 
 

TSAWWASSEN MIGRATORY BIRD HARVEST AREA 
 
 
 
APPENDIX L–1 Map of Tsawwassen Migratory Bird Harvest Area 
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APPENDIX M 

 
TSAWWASSEN PLANT GATHERING AREAS 

 
 
 
APPENDIX M–1 Map of Tsawwassen Plant Gathering Areas 
 
APPENDIX M–2  List of Tsawwassen Plant Gathering Areas 
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Appendix M-1: Tsawwassen Plant Gathering Areas
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APPENDIX M–2 
 

List of Tsawwassen Plant Gathering Areas 
 
 
 

1. Golden Ears Provincial Park 
 

2. Pinecone Burke Provincial Park 
 

3. South Arm Marshes Wildlife Management Area 
 

4. Provincial Crown Land within the Burns Bog Ecological Conservancy Area as set out 
in the Burns Bog Management Agreement, dated March 23, 2004, between Canada, 
British Columbia, the Greater Vancouver Regional District and the Corporation of Delta 
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APPENDIX N 
 

NATIONAL PARKS WITHIN TSAWWASSEN TERRITORY 
 
 
 
APPENDIX N–1 Map of National Parks within Tsawwassen Territory 
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Appendix N-1: National Parks within Tsawwassen Territory
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APPENDIX O 
 

TSAWWASSEN HERITAGE SITES AND KEY GEOGRAPHIC FEATURES 
 
 
 
APPENDIX O–1 Map of Beach Grove Parcels 
 
APPENDIX O–2 Parcel Description of Beach Grove Parcels 
 
APPENDIX O–3 List of Cultural and Historic Sites of Significance to Tsawwassen 

First Nation to be Designated as Provincial Heritage Sites 
 
APPENDIX O–4 List of Hun’qum’i’num Names to be Added to the British Columbia 

Geographical Names Database 
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APPENDIX O–2 
 

Parcel Description of Beach Grove Parcels 
 
 

Parcel Description Land Title Office 
Parcel Identifier 

Lot 59, Section 11, Township 5 New Westminster 
District, Plan 27043 

008-954-925 

Lot 60, Section 11, Township 5 New Westminster 
District, Plan 27043 

008-954-950 
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APPENDIX O–3 
 

List of Cultural and Historic Sites of Significance to Tsawwassen First Nation 
to be Designated as Provincial Heritage Sites 
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APPENDIX O–4 
 

List of Hun’qum’i’num Names to be Added to the  
British Columbia Geographical Names Database 
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APPENDIX P 
 

DISPUTE RESOLUTION PROCEDURES 
 
 
 
APPENDIX P–1 Collaborative Negotiations 
 
APPENDIX P–2 Mediation  
 
APPENDIX P–3 Technical Advisory Panel 
 
APPENDIX P–4 Neutral Evaluation 
 
APPENDIX P–5  Elders Advisory Council 
 
APPENDIX P–6  Arbitration 
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APPENDIX P–1 
 

Collaborative Negotiations 
 
DEFINITIONS 
 
1. In this Appendix: 
 

a. "Chapter" means the Dispute Resolution chapter; 
 

b. "party" means a participating Party to collaborative negotiations under this 
Appendix; and 

 
c. "section" means a section in this Appendix.  

 
GENERAL 
 
2. Collaborative negotiations commence: 
 

a. on the date of delivery of a written notice requiring the commencement of 
collaborative negotiations; or 

 
b. in the case of negotiations in the circumstances described in subclause 6(c) of 

the Chapter, on the date of the first negotiation meeting.  
 
NOTICE 
 
3. A notice under clause 14 of the Chapter requiring the commencement of collaborative 

negotiations will include the following: 
 

a. the names of the parties directly engaged in the Disagreement; 
 

b. a brief summary of the particulars of the Disagreement; 
 

c. a description of the efforts made to date to resolve the Disagreement; 
 

d. the names of the individuals involved in those efforts; and 
 

e. any other information that will help the parties.  
 
REPRESENTATION 
 
4. A party may attend collaborative negotiations with or without legal counsel. 
 
5. At the commencement of the first negotiation meeting, each party will advise the other 

parties of any limitations on the authority of its representatives.  



APPENDICES TSAWWASSEN FIRST NATION FINAL AGREEMENT  
 

314 

NEGOTIATION PROCESS 
 
6. The parties will convene their first negotiation meeting in collaborative negotiations, 

other than those described in subparagraph 6(c) of the Chapter, within 21 days after 
the commencement of the collaborative negotiations. 

 
7. Before the first scheduled negotiation meeting, the parties will discuss and attempt to 

reach agreement on any procedural issues that will facilitate the collaborative 
negotiations, including the requirements of clause 25 of the Chapter. 

 
8. For purposes of subclause 25(a) of the Chapter, "timely disclosure" means disclosure 

made within 15 days after a request for disclosure by a party. 
 
9. The parties will make a serious attempt to resolve the Disagreement by 
 

a. identifying underlying interests; 
 

b. isolating points of agreement and Disagreement; 
 

c. exploring alternative solutions; 
 

d. considering compromises or accommodations; and 
 

e. taking any other measures that will assist in resolution of the Disagreement. 
 
10. No transcript or recording will be kept of collaborative negotiations, but this does not 

prevent a person from keeping notes of the negotiations.  
 
CONFIDENTIALITY 
 
11. In order to assist in the resolution of a Disagreement, collaborative negotiations will not 

be open to the public. 
 
12. The parties, and all persons, will keep confidential: 
 

a. all oral and written information disclosed in the collaborative negotiations; and 
 

b. the fact that this information has been disclosed. 
 
13. The parties will not rely on or introduce as evidence in any proceeding, whether or not 

that proceeding relates to the subject matter of the collaborative negotiations, any oral 
or written information disclosed in or arising from the collaborative negotiations, 
including: 

 
a. any documents of other parties produced in the course of the collaborative 

negotiations that are not otherwise produced or producible in that proceeding; 
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b. any views expressed, or suggestions made, by any party in respect of a 

possible settlement of the Disagreement; 
 

c. any admissions made by any party in the course of the collaborative 
negotiations, unless otherwise stipulated by the admitting party; and 

 
d. the fact that any party has indicated a willingness to make or accept a proposal 

for settlement. 
 
14. Sections 12 and 13 do not apply: 
 

a. in any proceeding for the enforcement or setting aside of an agreement 
resolving the Disagreement that was the subject of the collaborative 
negotiation; 

 
b. if the adjudicator in any proceeding determines that the interests of the public or 

the administration of justice outweigh the need for confidentiality; or 
 

c. if the oral or written information referred to in these sections is in the public 
forum.  

 
RIGHT TO WITHDRAW 
 
15. A party may withdraw from collaborative negotiations at any time.  
 
TERMINATION OF COLLABORATIVE NEGOTIATIONS 
 
16. Collaborative negotiations are terminated when any of the following occurs: 
 

a. the expiration of: 
 

i. 30 days, or 
 

ii. in the case of collaborative negotiations in the circumstances described 
in subparagraph 6(c) of the Chapter, 120 days after the first scheduled 
negotiation meeting, or any longer period agreed to by the parties in 
writing; 

 
b. a party directly engaged in the Disagreement withdraws from the collaborative 

negotiations under section 15; 
 

c. the parties agree in writing to terminate the collaborative negotiations; or 
 

d. the parties directly engaged in the Disagreement sign a written agreement 
resolving the Disagreement. 
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APPENDIX P–2 
 

Mediation 
 
DEFINITIONS 
 
1. In this Appendix: 
 

a. "Chapter" means the Dispute Resolution chapter of the Agreement; 
 

b. "party" means a participating Party to a mediation under this Appendix; and 
 

c. "section" means a section in this Appendix.  
 
GENERAL 
 
2. A mediation commences on the date the Parties directly engaged in the Disagreement 

have agreed in writing to use mediation, or are deemed to have agreed to use 
mediation, under clause 23 of the Chapter.  

 
APPOINTMENT OF MEDIATOR 
 
3. A mediation will be conducted by one mediator jointly appointed by the parties. 
 
4. A mediator will be: 
 

a. an experienced and skilled mediator, preferably with unique qualities or 
specialized knowledge that would be of assistance in the circumstances of the 
Disagreement; and 

 
b. independent and impartial. 

 
5. If the parties fail to agree on a mediator within 15 days after commencement of a 

mediation, the appointment will be made by the Neutral Appointing Authority on the 
written request of a party that is copied to the other parties. 

 
6. Subject to any limitations agreed to by the parties, a mediator may employ reasonable 

and necessary administrative or other support services.  
 
REQUIREMENT TO WITHDRAW 
 
7. At any time a party may give the mediator and the other parties a written notice, with 

or without reasons, requiring the mediator to withdraw from the mediation on the 
grounds that the party has justifiable doubts as to the mediator's independence or 
impartiality. 
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8. On receipt of a written notice under section 7, the mediator must immediately withdraw 
from the mediation. 

 
9. A person who is a Tsawwassen Member, or related to a Tsawwassen Member, must 

not be required to withdraw under section 7 solely on the grounds of that citizenship or 
relationship.  

 
END OF APPOINTMENT 
 
10. A mediator's appointment terminates if: 
 

a. the mediator is required to withdraw under section 8; 
 

b. the mediator withdraws from office for any reason; or 
 

c. the parties agree to the termination. 
 
11. If a mediator's appointment terminates, a replacement mediator will be appointed 

using the procedure in sections 3 to 5 and the required time period commences from 
the date of termination of the appointment.  

 
REPRESENTATION 
 
12. A party may attend a mediation with or without legal counsel. 
 
13. If a mediator is a lawyer, the mediator must not act as legal counsel for any party. 
 
14. At the commencement of the first meeting of a mediation, each party will advise the 

mediator and the other parties of any limitations on the authority of its representatives.  
 
CONDUCT OF MEDIATION 
 
15. The parties will: 
 

a. make a serious attempt to resolve the Disagreement by: 
 

i. identifying underlying interests, 
 

ii. isolating points of agreement and Disagreement, 
 

iii. exploring alternative solutions, and 
 

iv. considering compromises or accommodations; and 
 

b. cooperate fully with the mediator and give prompt attention to, and respond to, 
all communications from the mediator. 
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16. A mediator may conduct a mediation in any manner the mediator considers necessary 

and appropriate to assist the parties to resolve the Disagreement in a fair, efficient, 
and cost-effective manner. 

 
17. Within seven days of appointment of a mediator, each party will deliver a brief written 

summary to the mediator of the relevant facts, the issues in the Disagreement, and its 
viewpoint in respect of them and the mediator will deliver copies of the summaries to 
each party at the end of the seven day period. 

 
18. A mediator may conduct a mediation in joint meetings or private caucus convened at 

locations the mediator designates after consulting the parties. 
 
19. Disclosures made by any party to a mediator in private caucus must not be disclosed 

by the mediator to any other party without the consent of the disclosing party. 
 
20. No transcript or recording will be kept of a mediation meeting but this does not prevent 

a person from keeping notes of the negotiations.  
 
CONFIDENTIALITY 
 
21. In order to assist in the resolution of a Disagreement, a mediation will not be open to 

the public. 
 
22. The parties, and all persons, will keep confidential: 
 

a. all oral and written information disclosed in the mediation; and 
 

b. the fact that this information has been disclosed. 
 
23. The parties will not rely on or introduce as evidence in any proceeding, whether or not 

that proceeding relates to the subject matter of the mediation, any oral or written 
information disclosed in or arising from the mediation, including: 

 
a. any documents of other parties produced in the course of the mediation that are 

not otherwise produced or producible in that proceeding; 
 

b. any views expressed, or suggestions, or proposals made in respect of a 
possible settlement of the Disagreement; 

 
c. any admissions made by any party in the course of the mediation, unless 

otherwise stipulated by the admitting party; 
 

d. any recommendations for settlement made by the mediator; and 
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e. the fact that any party has indicated a willingness to make or accept a proposal 
or recommendation for settlement. 

 
24. Sections 22 and 23 do not apply: 
 

a. in any proceeding for the enforcement or setting aside of an agreement 
resolving the Disagreement that was the subject of a mediation; 

 
b. if the adjudicator in any proceeding determines that the interests of the public or 

the administration of justice outweigh the need for confidentiality; or 
 

c. if the oral or written information referred to in those sections is in the public 
forum. 

 
25. A mediator, or anyone retained or employed by the mediator, is not compellable in any 

proceeding to give evidence about any oral and written information acquired or opinion 
formed by that person as a result of the mediation, and all parties will oppose any 
effort to have that person or that information subpoenaed. 

 
26. A mediator, or anyone retained or employed by the mediator, is disqualified as a 

consultant or expert in any proceeding relating to the Disagreement, including any 
proceeding that involves persons not a party to the mediation.  

 
REFERRAL OF ISSUES TO OTHER PROCESSES 
 
27. During a mediation the parties may agree to refer particular issues in the 

Disagreement to independent fact-finders, expert panels or other processes for 
opinions or findings that may assist them in the resolution of the Disagreement, and in 
that event, the parties must specify: 

 
a. the terms of reference for the process; 

 
b. the time within which the process must be concluded; and 

 
c. how the costs of the process are to be allocated to the parties. 

 
28. The time specified for concluding a mediation will be extended for 15 days following 

receipt of the findings or opinions rendered in a process described under section 27.  
 
RIGHT TO WITHDRAW 
 
29. A party may withdraw from a mediation at any time by giving written notice of its intent 

to the mediator. 
 
30. Before a withdrawal is effective, the withdrawing party will: 
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a. speak with the mediator; 
 

b. disclose its reasons for withdrawing; and 
 

c. give the mediator the opportunity to discuss the consequences of withdrawal.  
 
TERMINATION OF MEDIATION 
 
31. A mediation is terminated when any of the following occurs: 
 

a. subject to section 28, the expiration of 30 days after the appointment of the 
mediator, or any longer period agreed by the parties in writing; 

 
b. the parties have agreed in writing to terminate the mediation or not to appoint a 

replacement mediator under section 11; 
 

c. a party directly engaged in the Disagreement withdraws from the mediation 
under section 29; or 

 
d. the parties directly engaged in the Disagreement sign a written agreement 

resolving the Disagreement.  
 
MEDIATOR RECOMMENDATION 
 
32. If a mediation is terminated without the parties reaching agreement, the parties may 

agree to request the mediator to give a written non-binding recommendation for 
settlement, but the mediator may decline the request without reasons. 

 
33. Within 15 days after delivery of a mediator's recommendation under section 32, the 

parties will meet with the mediator to attempt to resolve the Disagreement.  
 
COSTS 
 
34. A party withdrawing from a mediation under section 29 is not responsible for any costs 

of the mediation that are incurred after the date that party's withdrawal takes effect. 
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APPENDIX P–3 
 

Technical Advisory Panel 
 
DEFINITIONS 
 
1. In this Appendix: 
 

a. "Chapter" means the Dispute Resolution chapter; 
 

b. "member" means a member of the panel; 
 

c. "panel" means a technical advisory panel appointed under this Appendix; 
 

d. "party" means a participating Party to a reference under this Appendix; 
 

e. "reference" means a reference of a Disagreement to the panel; and 
 

f. "section" means a section in this Appendix.  
 
GENERAL 
 
2. A question of law may not be referred to a panel. 
 
3. A reference commences on the date the Parties directly engaged in the Disagreement 

have agreed in writing to use a technical advisory panel under clause 23 of the 
Chapter.  

 
APPOINTMENT OF PANEL MEMBERS 
 
4. A panel will have three members unless the parties agree on a panel of five members. 
 
5. A member will be skilled and knowledgeable in the technical or scientific subject 

matter or issues of the Disagreement. 
 
6. If there are two parties and the panel will have: 
 

a. three members, each party will appoint one member and the two appointed 
members will jointly appoint the third member; or 

 
b. five members, each party will appoint two members and the four appointed 

members will jointly appoint the fifth member. 
 
7. If there are three parties and the panel will have: 
 

a. three members, each party will appoint one member; or 
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b. five members, each party will appoint one member and the three appointed 

members will jointly appoint the fourth and fifth members. 
 
8. In the appointment procedures under sections 6 and 7, if: 
 

a. a party fails to appoint the required number of members within 30 days after 
commencement of the reference; or 

 
b. the appointing members fail to appoint the required number of additional 

members within 15 days after the last appointing member was appointed 
 

the required appointments will be made by the Neutral Appointing Authority on the 
written request of a party that is copied to the other parties.  

 
END OF APPOINTMENT 
 
9. The appointment of a member who is jointly appointed by the parties, by the 

appointing members, or by the Neutral Appointing Authority, terminates if: 
 

a. the member withdraws from office for any reason; or 
 

b. the parties agree to the termination. 
 
10. The appointment of a member appointed by one party, or by the Neutral Appointing 

Authority in place of the party, terminates if: 
 

a. the member withdraws from office for any reason; or 
 

b. the appointing party terminates the appointment. 
 
11. If the appointment of a member jointly appointed by the parties, by the appointing 

members, or by the Neutral Appointing Authority in place of the parties or members, 
terminates, a replacement member will be appointed under section 6 or 7, as 
applicable, within the required time commencing from the termination of the former 
member's appointment. 

 
12. Subject to section 13, if the appointment of a member appointed by one party or by the 

Neutral Appointing Authority in place of the party terminates, a replacement member 
will be appointed under section 6 or 7, as applicable, within the required time 
commencing from the termination of the former member's appointment. 

 
13. A party may elect not to replace a member it had appointed but the party may not 

withdraw from the reference except as permitted under sections 31 to 35. 
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TERMS OF REFERENCE 
 
14. Not more than 15 days after the appointment of the last member of a panel, the parties 

must provide the panel with written terms of reference that set out at least the 
following: 

 
a. the parties to the Disagreement; 

 
b. the subject matter or issues of the Disagreement; 

 
c. the kind of assistance that the parties request from the panel, including giving 

advice, making determinations, finding facts, conducting, evaluating and 
reporting on studies and making recommendations; 

 
d. the time period within which the parties request the assistance to be provided; 

 
e. the time periods or stages of the reference at the conclusion of which the panel 

must provide the parties with written interim reports on the panel's progress on 
the referral and on expenditures under the budget described in section 16 as 
they relate to that progress; 

 
f. the time within which the panel must provide the parties with the budget 

described in section 16; and 
 

g. any limitations on the application of sections 36 to 42 to the reference. 
 
15. The parties may discuss the proposed terms of reference with the panel before they 

are finally settled. 
 
16. Within the time referred to in section 14(f), the panel will provide the parties with a 

budget for the costs of conducting the reference, including: 
 

a. fees to be paid to the members who have been jointly appointed by the parties, 
or by appointing members; 

 
b. costs of required travel, food and accommodation of members who have been 

jointly appointed by the parties, or by appointing members; 
 

c. costs of any required administrative assistance; and 
 

d. costs of any studies. 
 
17. The parties will consider the budget submitted by the panel and approve that budget 

with any amendments agreed by the parties before the panel undertakes any activities 
under the reference. 
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18. The parties are not responsible for any costs incurred by the panel that are in excess 
of those approved under section 17, and the panel is not authorized to incur any costs 
beyond that amount without obtaining prior written approval from all the parties. 

 
19. The parties may amend the written terms of reference or the budget from time to time 

as they consider necessary, or on recommendation of the panel.  
 
CONDUCT OF REFERENCE TO PANEL 
 
20. The parties will: 
 

a. cooperate fully with the panel; 
 

b. comply with any requests made by the panel as permitted or required under this 
Appendix; and 

 
c. give prompt attention to and respond to all communications from the panel. 

 
21. Subject to any limitations or requirements in the terms of reference given and the limits 

of the budget approved under sections 17 to 19, the panel may conduct its reference 
using any procedure it considers necessary or appropriate, including holding a 
hearing. 

 
22. If a hearing is held, the hearing must be conducted as efficiently as possible and in the 

manner the panel specifies, after consultation with the parties. 
 
23. If a hearing is held, the panel must give the parties reasonable written notice of the 

hearing date, which notice must, in any event, be not less than seven days. 
 
24. No transcript or recording will be kept of a hearing, but this does not prevent a person 

attending the hearing from keeping notes of the hearing. 
 
25. The legal rules of evidence do not apply to a hearing before the panel. 
 
26. The panel will give the parties the interim and final written reports specified in its terms 

of reference within the required times. 
 
27. A report of the panel is not binding on the parties.  
 
PANEL BUSINESS 
 
28. A panel will appoint one of its members to act as chair of the panel. 
 
29. The chair of a panel is responsible for all communications between the panel, the 

parties and any other person with whom the panel wishes to communicate, but this 
does not preclude a member from communicating informally with a party. 
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30. A panel will make every reasonable effort to conduct its business, and fulfill its 

obligations under its terms of reference, by consensus, but: 
 

a. if consensus is not possible, by actions approved by a majority of its members; 
or 

 
b. if a majority is not possible, by actions approved by the chair of the panel.  

 
RIGHT TO WITHDRAW 
 
31. If one of two parties to a reference, or two of three parties to a reference, are not 

satisfied with the progress of the reference: 
 

a. after receipt of an interim report; or 
 

b. as a result of the panel's failure to submit an interim report within the required 
time 

 
the dissatisfied party or parties, as the case may be, may give written notice to the 
panel and the other party that the party or parties are withdrawing from the reference 
and that the reference is terminated. 

 
32. If one of three parties to a reference is not satisfied with the progress of the reference: 
 

a. after receipt of an interim report; or 
 

b. as a result of the panel's failure to submit an interim report within the required 
time 

 
the dissatisfied party may give written notice to the panel and the other parties that it is 
withdrawing from the reference. 

 
33. Two parties who receive a notice under section 32 will advise the panel in writing that 

they have agreed: 
 

(a) to terminate the reference; or 
 

(b) to continue the reference. 
 
34. If no party gives a notice under sections 31 or 32 within 10 days after: 
 

(a) receipt of an interim report; or 
 

(b) the time required to submit an interim report 
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all parties will be deemed to be satisfied with the progress of the reference until 
submission of the next required interim report. 

 
35. No party may withdraw from a reference except as permitted under sections 31 to 34.  
 
CONFIDENTIALITY 
 
36. The parties may, by agreement recorded in the terms of reference of the panel in 

section 14, limit the application of all or any part of sections 37 to 42 in a reference. 
 
37. In order to assist in the resolution of the Disagreement, a reference will not be open to 

the public. 
 
38. The parties, and all persons, will keep confidential: 
 

a. all oral and written information disclosed in the reference; and 
 

b. the fact that this information has been disclosed. 
 
39. The parties will not rely on or introduce as evidence in any proceeding, whether or not 

that proceeding relates to the subject matter of the reference, any oral or written 
information disclosed in or arising from the reference, including: 

 
a. any documents of other parties produced in the course of the reference that are 

not otherwise produced or producible in that proceeding; 
 

b. any views expressed, or suggestions made, in respect of a possible settlement 
of the Disagreement; 

 
c. any admissions made by any party in the course of the reference, unless 

otherwise stipulated by the admitting party; 
 

d. the fact that any party has indicated a willingness to make or accept a proposal 
or recommendation for settlement; and 

 
e. any reports of the panel. 

 
40. Sections 38 and 39 do not apply: 
 

a. in any proceeding for the enforcement or setting aside of an agreement 
resolving the Disagreement that was the subject of the reference; 

 
b. if the adjudicator in any proceeding determines that the interests of the public or 

the administration of justice outweigh the need for confidentiality; or 
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c. if the oral or written information referred to in those sections is in the public 
forum. 

 
41. A member, or anyone retained or employed by the member, is not compellable in any 

proceeding to give evidence about any oral or written information acquired or opinion 
formed by that person as a result of the reference, and all parties will oppose any effort 
to have that person or that information subpoenaed. 

 
42. A member, or anyone retained or employed by the member, is disqualified as a 

consultant or expert in any proceeding relating to the Disagreement, including any 
proceeding that involves persons not a party to the reference.  

 
ATTEMPT TO RESOLVE AFTER REPORT 
 
43. Within 21 days after receipt of the final written report of a panel, the parties will meet 

and make an effort to resolve the Disagreement taking into account the report of the 
panel or any other considerations. 

 
44. If the parties and the panel agree, the members of a panel may attend the meeting 

under section 43, and provide any necessary assistance to the parties.  
 
TERMINATION OF REFERENCE TO PANEL 
 
45. A reference is terminated when any of the following occurs: 
 

a. the reference has been terminated as permitted under section 31 or 33; 
 

b. the expiration of 30 days after receipt of the final report of the panel, or any 
longer period agreed by the parties in writing; or 

 
c. the parties directly engaged in the Disagreement sign a written agreement 

resolving the Disagreement.  
 
COSTS 
 
46. A party is not responsible for sharing any costs of the reference that were incurred 

after the date that party notified the other parties, under section 32, of its withdrawal 
from the reference. 
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APPENDIX P–4  
 

Neutral Evaluation 
 
DEFINITION 
 
1. In this Appendix: 
 

a. "Chapter" means the Dispute Resolution chapter; 
 

b. "party" means a participating Party to a neutral evaluation under this Appendix; 
and 

 
c. "section" means a section in this Appendix.  

 
GENERAL 
 
2. A neutral evaluation commences on the date that the Parties directly engaged in the 

Disagreement have agreed in writing to use neutral evaluation under clause 23 of the 
Chapter.  

 
APPOINTMENT OF NEUTRAL EVALUATOR 
 
3. A neutral evaluation will be conducted by one person jointly appointed by the parties. 
 
4. A neutral evaluator will be: 
 

a. experienced or skilled in the subject matter or issues of the Disagreement; and 
 

b. independent and impartial. 
 
5. If the parties fail to agree on a neutral evaluator within 21 days after commencement of 

a neutral evaluation, the appointment will be made by the Neutral Appointing Authority 
on the written request of a party that is copied to the other parties. 

 
6. Subject to any limitations agreed to by the parties, a neutral evaluator may employ 

reasonable and necessary administrative or other support services.  
 
REQUIREMENT TO WITHDRAW 
 
7. At any time a party may give a neutral evaluator and the other parties a written notice, 

with or without reasons, requiring the neutral evaluator to withdraw from the neutral 
evaluation on the grounds that the party has justifiable doubts as to the neutral 
evaluator's independence or impartiality. 
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8. On receipt of a written notice under section 7, the neutral evaluator must immediately 
withdraw from the neutral evaluation. 

 
9. A person who is a Tsawwassen Member, or related to a Tsawwassen Member, must 

not be required to withdraw under section 7 solely on the grounds of that membership 
or relationship.  

 
END OF APPOINTMENT 
 
10. A neutral evaluator's appointment terminates if: 
 

a. the neutral evaluator is required to withdraw under section 8; 
 

b. the neutral evaluator withdraws from office for any reason; or 
 

c. the parties agree to the termination. 
 
11. Unless the parties agree otherwise, if a neutral evaluator's appointment terminates, a 

replacement will be appointed under section 5 within the required time commencing 
from the date of the termination of the appointment.  

 
COMMUNICATIONS 
 
12. Except with respect to administrative details or a meeting under section 31, the parties 

will not communicate with the neutral evaluator: 
 

a. orally except in the presence of all parties; or 
 

b. in writing without immediately sending a copy of that communication to all 
parties. 

 
13. Section 12 also applies to any communication by a neutral evaluator to the parties.  
 
CONDUCT OF NEUTRAL EVALUATION 
 
14. The parties will: 
 

a. cooperate fully with the neutral evaluator; 
 

b. comply with any requests made by the neutral evaluator as permitted or 
required under this Appendix; and 

 
c. give prompt attention to and respond to all communications from the neutral 

evaluator. 
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15. A neutral evaluation will be conducted only on the basis of documents submitted by 
the parties under section 20 unless the parties agree to, or the neutral evaluator 
requires, additional submissions or other forms of evidence. 

 
16. If a hearing is held, the hearing must be conducted as efficiently as possible and in the 

manner the neutral evaluator specifies, after consultation with the parties. 
 
17. If a hearing is held, the neutral evaluator must give the parties reasonable written 

notice of the hearing date, which notice must, in any event, be not less than seven 
days. 

 
18. No transcript or recording will be kept of a hearing, but this does not prevent a person 

attending the hearing from keeping notes of the hearing. 
 
19. The legal rules of evidence do not apply to a neutral evaluation. 
 
20. Within 15 days after the appointment of a neutral evaluator, each party must deliver to 

the other parties and to the neutral evaluator a written submission respecting the 
Disagreement, including facts upon which the parties agree or disagree, and copies of 
any documents, affidavits and exhibits on which the party relies. 

 
21. Within 21 days after the appointment of a neutral evaluator, a party may submit a reply 

to the submission of any other party and, in that event, will provide copies of the reply 
to the party and the neutral evaluator.  

 
CONFIDENTIALITY 
 
22. In order to assist in the resolution of the Disagreement, a neutral evaluation will not be 

open to the public. 
 
23. The parties, and all persons, will keep confidential: 
 

a. all oral and written information disclosed in the neutral evaluation; and 
 

b. the fact that this information has been disclosed. 
 
24. The parties will not rely on or introduce as evidence in any proceeding, whether or not 

that proceeding relates to the subject matter of the neutral evaluation, any oral or 
written information disclosed in or arising from the neutral evaluation, including: 

 
a. any documents of other parties produced in the course of the neutral evaluation 

which are not otherwise produced or producible in that proceeding; 
 

b. any views expressed, or suggestions made, in respect of a possible settlement 
of the Disagreement; 
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c. any admissions made by any party in the course of the neutral evaluation, 
unless otherwise stipulated by the admitting party; 

 
d. the fact that any party has indicated a willingness to make or accept a proposal 

for settlement; and 
 

e. subject to section 28, the opinion of the neutral evaluator. 
 
25. Sections 23 and 24 do not apply: 
 

a. in any proceedings for the enforcement or setting aside of an agreement 
resolving the Disagreement that was the subject of a neutral evaluation; 

 
b. if the adjudicator in any proceeding determines that the interests of the public or 

the administration of justice outweigh the need for confidentiality; or 
 

c. if the oral or written information is in the public forum. 
 
26. A neutral evaluator, or anyone retained or employed by the neutral evaluator, is not 

compellable in any proceedings to give evidence about any oral and written 
information acquired or opinion formed by that person as a result of a neutral 
evaluation under this Appendix, and all parties will oppose any effort to have that 
person or that information subpoenaed. 

 
27. A neutral evaluator and anyone retained or employed by the neutral evaluator is 

disqualified as a consultant or expert in any proceeding relating to the Disagreement, 
including any proceeding that involves persons not a party to the neutral evaluation. 

 
28. Despite sections 23 to 26, after an arbitral tribunal has delivered its final arbitral award, 

or a court has referred its decision, in respect of a Disagreement, a party, for the 
purpose only of making a submission on the allocation of costs of that arbitral or 
judicial proceeding, may give to the arbitral tribunal or the court a copy of: 

 
a. the neutral evaluator's opinion respecting that agreement; or 

 
b. the neutral evaluator's notice of termination under section 7.  

 
NON-BINDING OPINION 
 
29. Within 21 days after the later of: 
 

a. delivery of the last submission required or permitted in a neutral evaluation 
under this Appendix; or 

 
b. completion of a hearing, 
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the neutral evaluator will deliver to the parties a written opinion with reasons in respect 
of the probable disposition of the Disagreement should it be submitted to arbitral or 
judicial proceedings, as the case may be, under the Chapter. 

 
30. An opinion under section 29 is not binding on the parties.  
 
ATTEMPT TO RESOLVE AFTER OPINION 
 
31. Within 21 days after delivery of an opinion under section 29, the parties will meet and 

make an effort to resolve the Disagreement, taking into account the opinion of the 
neutral evaluator or any other considerations. 

 
32. If the parties and the neutral evaluator agree, the neutral evaluator may attend a 

meeting under section 31, and provide any necessary assistance to the parties.  
 
FAILURE TO COMPLY 
 
33. If a party fails to participate in the neutral evaluation as contemplated in sections 14 to 

21, the neutral evaluator may: 
 

a. provide an opinion based solely upon the information and submissions they 
have obtained; or 

 
b. give a written notice of termination of the neutral evaluation 
and, in either event, the neutral evaluator must record that party's failure.  

 
TERMINATION OF NEUTRAL EVALUATION 
 
34. A neutral evaluation is terminated when any of the following occurs: 
 

a. the neutral evaluator gives a notice of termination under section 33(b); 
 

b. the expiration of 30 days after receipt of an opinion under section 29 or 33, as 
the case may be, or any longer period agreed by the parties; 

 
c. all the parties directly engaged in the Disagreement agree in writing to 

terminate evaluation; or 
 

d. all the parties directly engaged in the Disagreement sign a written agreement 
resolving the Disagreement.  

 
COSTS 
 
35. A party that has failed to participate in a neutral evaluation as contemplated in sections 

14 to 21 is responsible for its share of the costs of the neutral evaluation, despite its 
failure to participate. 
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FEDERAL EXPROPRIATION 
 
36. Where the matter referred to the neutral evaluator is an objection to a proposed 

expropriation of an interest in Tsawwassen Lands under clause 66 of the Lands 
Chapter, the following abridgement of time limits applies to the neutral evaluation 
process set out in this Appendix, unless the Parties otherwise agree in writing: 

 
a. under clause 5, the parties must agree to a neutral evaluator within 7 days after 

the commencement of a neutral evaluation; and 
 

b. under clause 16, if a hearing is held it must be held within 35 days of the 
commencement of a neutral evaluation. 

 
37. Where the matter referred to the neutral evaluator is an objection to a proposed 

expropriation of an interest in Tsawwassen Lands under clause 66 of the Lands 
Chapter, clauses 31, 32, 33(b) and 34(a) of this Appendix do not apply to a neutral 
evaluation. 

 
38. For greater certainty, a neutral evaluation concerning an objection by the Tsawwassen 

First Nation to a proposed expropriation by Canada of an interest in Tsawwassen 
Lands commences for the purposes of clause 2 of this Appendix on the day that notice 
in writing is received by the Federal Expropriating Authority. 
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APPENDIX P–5 
 

Elders Advisory Council 
 
DEFINITION 
 
1. In this Appendix: 
 

a. "Chapter" means the Dispute Resolution chapter; 
 

b. "council" means the elders advisory council appointed under this Appendix; 
 

c. "elder" means a member of a council; 
 

d. "party" means a participating Party to the reference under this Appendix; 
 

e. "reference" means a reference of a Disagreement to the council; and 
 

f. "section" means a section in this Appendix.  
 
GENERAL 
 
2. A reference commences on the date the Parties directly engaged in the Disagreement 

have agreed in writing to use an elders advisory council under clause 23 of the 
Chapter.  

 
APPOINTMENT OF ELDERS 
 
3. Within 30 days after a reference has commenced, each party will appoint at least one, 

but not more than three, elders to the council. 
 
4. Preferably, the elders will be individuals who: 
 

a. are recognized in their respective communities as wise, tolerant, personable 
and articulate, and who: 

 
i. are often sought out for counsel or advice, or 

 
ii. have a record of distinguished public service; and 

 
b. are available to devote the time and energy as required to provide the 

assistance described in this Appendix.  
 
END OF APPOINTMENT 
 
5. Unless an elder: 



APPENDICES TSAWWASSEN FIRST NATION FINAL AGREEMENT  
 

338 

 
a. has requested to be relieved of their appointment due to a conflict of interest or 

otherwise; or 
 

b. is not able to fulfill their duties, due to incapacity or otherwise 
 

the elder's appointment to the council may not be terminated until termination of the 
reference in which the elder is involved. 

 
6. If an elder's appointment is terminated in the circumstances described in section 5(a) 

or (b) and that elder was the only elder of the council appointed by a party to the 
reference, that party must replace the elder within seven days. 

 
7. If an elder's appointment is terminated in the circumstances described in section 5(a) 

or (b) and that elder was not the only elder of the council appointed by a party to the 
reference, that party may replace the elder but the replacement must be made within 
seven days.  

 
CONDUCT OF REFERENCE 
 
8. In a reference, the parties will cooperate fully with the council, and give prompt 

attention to, and respond, to all communications from the council. 
 
9. Notwithstanding section 8, a party is not required to disclose to the council or provide it 

with any information that the party would not be required to disclose in any arbitral or 
judicial proceedings in respect of the Disagreement. 

 
10. The council is expected to conduct itself informally in order that the parties may take 

full advantage of the council's good offices to resolve the Disagreement. 
 
11. The council may establish its own process to suit the particular circumstances of a 

reference including meeting with the parties together or separately, conducting 
informal interviews or inquiries and facilitating settlement negotiations. 

 
12. The council will give the parties its final advice or recommendations on a 

Disagreement referred to it within 120 days after the commencement of the reference. 
 
13. The council may, at its option, provide its advice to the parties: 
 

a. orally on the same occasion; or 
 

b. in writing. 
 
14. The council may, by unanimous decision, extend the time for giving advice or 

recommendations under section 12, on one occasion only, to a maximum of 60 
additional days. 
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15. The advice or recommendations of the council are not binding on the parties. 
 
16. Subject to any limitations agreed to by the parties, the council may employ reasonable 

and necessary administrative or other support services.  
 
RIGHT TO WITHDRAW 
 
17. A party may not withdraw from a reference until its conclusion unless all the parties 

agree in writing.  
 
CONFIDENTIALITY 
 
18. In order to assist in the resolution of the Disagreement, a reference will not be open to 

the public. 
 
19. The parties, and all persons, will keep confidential: 
 

a. all oral and written information disclosed in the reference; and 
 

b. the fact that this information has been disclosed. 
 
20. The parties will not rely on or introduce as evidence in any proceeding, whether or not 

that proceeding relates to the subject matter of the reference, any oral or written 
information disclosed in or arising from the reference, including: 

 
a. any documents of other parties produced in the course of the reference that are 

not otherwise produced or producible in that proceeding; 
 

b. any views expressed, or suggestions made, in respect of a possible settlement 
of the Disagreement; 

 
c. any admissions made by any party in the course of the reference, unless 

otherwise stipulated by the admitting party; 
 

d. any advice or recommendations made by an elder or the council; and 
 

e. the fact that any party has indicated a willingness to make or accept any advice 
or recommendation for settlement. 

 
21. Sections 19 and 20 do not apply: 
 

a. in any proceedings for the enforcement or setting aside of an agreement 
resolving the Disagreement that was the subject of the reference; 
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b. if the adjudicator in any proceeding determines that the interests of the public or 
the administration of justice outweigh the need for confidentiality; or 

 
c. if the oral or written information referred to in those sections is in the public 

forum. 
 
22. An elder, or anyone retained or employed by the council, is not compellable in any 

proceeding to give evidence about any oral and written information acquired or opinion 
formed by that person as a result of the reference and all parties will oppose any effort 
to have that person or that information subpoenaed. 

 
23. An elder, or anyone retained or employed by the council, is disqualified as a consultant 

or expert in any proceeding relating to the Disagreement, including any proceeding 
that involves persons not a party to the reference.  

 
DECISION-MAKING 
 
24. The council must make its best efforts to reach consensus among the elders before 

taking any action or giving any advice under the reference. 
 
25. The council may not take any action under section 12 unless at least one elder 

appointed by each party expressly agrees with the action taken.  
 
TERMINATION OF REFERENCE 
 
26. A reference is terminated when any of the following occurs: 
 

a. the council gives the parties its advice under section 12; 
 

b. the expiration of the applicable time period in section 12 or 14; or 
 

c. the parties directly engaged in the Disagreement sign a written agreement 
resolving the Disagreement.  
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APPENDIX P–6 
 

Arbitration 
 
DEFINITIONS 
 
1. In this Appendix: 
 

a. "applicant" means: 
 

i. in an arbitration commenced under clause 27 of the Chapter, the party 
that delivered the notice of arbitration, and 

 
ii. in an arbitration commenced under clause 28 of the Chapter, the party 

that the parties have agreed will be the applicant in the agreement to 
arbitrate; 

 
b. "arbitral award" means any decision of the arbitral tribunal on the substance of 

the Disagreement submitted to it, and includes: 
 

i. an interim arbitral award, including an interim award made for the 
preservation of property, and 

 
ii. an award of interest or costs; 

 
c. "arbitral tribunal" means a single arbitrator or a panel of arbitrators appointed 

under this Appendix; 
 

d. "arbitration agreement" includes 
 

i. the requirement to refer to arbitration Disagreements described in clause 
27 of the Chapter; and 

 
ii. an agreement to arbitrate a Disagreement as described in clause 28 of 

the Chapter; 
 

e. "Chapter" means the Dispute Resolution chapter of the Agreement; 
 

f. "party" means a participating Party to arbitration under this Appendix; 
 

g. "respondent" means a party other than the applicant; 
 

h. "section" means a section of this Appendix; 
 

i. "Supreme Court" means the Supreme Court of British Columbia. 
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2. A reference in this Appendix, other than in section 88 or 117(a), to a claim, applies to a 
counterclaim, and a reference in this Appendix to a defence, applies to a defence to a 
counterclaim. 

 
3. Despite clause 3 of the Chapter, the parties may not vary section 54 or 98.  
 
COMMUNICATIONS 
 
4. Except in respect of administrative details, the parties will not communicate with the 

arbitral tribunal: 
 

a. orally, except in the presence of all other parties; or 
 

b. in writing, without immediately sending a copy of that communication to all other 
parties. 

 
5. Section 4 also applies to any communication by the arbitral tribunal to the parties.  
 
WAIVER OF RIGHT TO OBJECT 
 
6. A party that knows that: 
 

a. any provision of this Appendix; or 
 

b. any requirement under the Agreement or arbitration agreement 
 

has not been complied with, and yet proceeds with the arbitration without stating its 
objection to noncompliance without undue delay or, if a time limit is provided for stating 
that objection, within that period of time, will be deemed to have waived its right to 
object. 

 
7. In section 6(a) "any provision of this Appendix" means any provision of this Appendix 

in respect of which the parties may otherwise agree.  
 
EXTENT OF JUDICIAL INTERVENTION 
 
8. In matters governed by this Appendix: 
 

a. no court shall intervene except as provided in this Appendix; and 
 

b. no arbitral proceedings of an arbitral tribunal, or an order, ruling or arbitral 
award made by an arbitral tribunal shall be questioned, reviewed or restrained 
by a proceeding under any legislation or other law that permits judicial review 
except to the extent provided in this Appendix.  
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CONSTRUCTION OF APPENDIX 
 
9. In construing a provision of this Appendix, a court or arbitral tribunal may refer to the 

documents of the United Nations Commission on International Trade Law and its 
working group respecting the preparation of the UNCITRAL Model Arbitration Law and 
must give those documents the weight that is appropriate in the circumstances.  

 
STAY OF LEGAL PROCEEDINGS 
 
10. If a Party commences legal proceedings in a court against another Party in respect of 

a matter required or agreed to be submitted to arbitration, a Party to the legal 
proceedings may, before or after entering an appearance, and before delivery of any 
pleadings or taking any other step in the proceedings, apply to that court to stay the 
proceedings. 

 
11. In an application under section 10, the court must make an order staying the legal 

proceedings unless it determines that: 
 

a. the arbitration agreement is null and void, inoperative or incapable of being 
performed; or 

 
b. the legal proceedings are permitted under the Chapter. 

 
12. An arbitration may be commenced or continued, and an arbitral award made, even if 

an application has been brought under section 10, and the issue is pending before the 
court.  

 
INTERIM MEASURES BY COURT 
 
13. It is not incompatible with an arbitration agreement for a Party to request from a court, 

before or during arbitral proceedings, an interim measure of protection as provided in 
clause 13 of the Chapter, and for a court to grant that measure.  

 
COMMENCEMENT OF ARBITRAL PROCEEDINGS 
 
14. The arbitral proceedings in respect of a Disagreement: 
 

a. required to be arbitrated as set out in clause 27 of the Chapter, commences on 
delivery of the notice of arbitration to the Parties; or 

 
b. agreed to be arbitrated as set out in clause 28 of the Chapter, commences on 

the date of the arbitration agreement.  
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NOTICE OF ARBITRATION 
 
15. A notice of arbitration under clause 27 of the Chapter must be in writing and contain 

the following information: 
 

a. a statement of the subject matter or issues of the Disagreement; 
 

b. a requirement that the Disagreement be referred to arbitration; 
 

c. the remedy sought; 
 

d. the suggested number of arbitrators; and 
 

e. any preferred qualifications of the arbitrators. 
 
16. A notice of arbitration under section 15 may contain the names of any proposed 

arbitrators, including the information specified in section 17.  
 
ARBITRATORS 
 
17. In an arbitration: 
 

a. required to be arbitrated as set out in clause 27 of the Chapter, there will be 
three arbitrators; and 

 
b. agreed to be arbitrated as set out in clause 28 of the Chapter, there will be one 

arbitrator. 
 
18. A person eligible for appointment as: 
 

a. a single arbitrator or as chair of an arbitral tribunal will be an experienced 
arbitrator or arbitration counsel or have had training in arbitral procedure; and 

 
b. as a single arbitrator or member of an arbitral panel: 

 
i. will be independent and impartial, and 

 
ii. preferably, will have knowledge of, or experience in, the subject matter or 

issues of the Disagreement.  
 
APPOINTMENT OF ARBITRATORS 
 
19. A party proposing the name of an arbitrator to another party under section 20 will also 

submit a copy of that person's resume and the statement that person is required to 
make under section 27. 
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20. In an arbitration with a single arbitrator, if the parties fail to agree on the arbitrator 
within 30 days after the commencement of the arbitration, the appointment will be 
made by the Neutral Appointing Authority, on the written request of a party that is 
copied to the other parties. 

 
21. In an arbitration with three arbitrators and two parties, each party will appoint one 

arbitrator, and the two appointed arbitrators will appoint the third arbitrator. 
 
22. In the appointment procedure under section 21, if: 
 

a. a party fails to appoint an arbitrator within 30 days after receipt of a request to 
do so from the other party; or 

 
b. the two appointed arbitrators fail to agree on the third arbitrator within 30 days 

after the last of them was appointed 
 

the appointment will be made by the Neutral Appointing Authority, on the written 
request of a party that is copied to the other parties. 

 
23. In an arbitration with three arbitrators and three parties, the three parties will jointly 

appoint the three arbitrators. 
 
24. In the arbitration procedure under section 23, if the three parties fail to agree on the 

three arbitrators within 60 days after the commencement of the arbitration, the 
appointments will be made by the Neutral Appointing Authority, on the written request 
of a party copied to the other parties. 

 
25. In an arbitration procedure under sections 21 or 23, the three arbitrators shall select a 

chair of the arbitral tribunal.  In the event that the three arbitrators are unable to agree 
on the selection of a chair before the Pre-Hearing Meeting, they shall so advise the 
Neutral Appointing Authority in writing and the Neutral Appointing Authority will select 
a chair. 

 
26. The Neutral Appointing Authority, in appointing an arbitrator or the chair of an arbitral 

tribunal, must have due regard to: 
 

a. any qualifications required of the arbitrator as set out in section 18 or as 
otherwise agreed in writing by the parties; and 

 
b. other considerations as are likely to secure the appointment of an independent 

and impartial arbitrator or chair.  
 
GROUNDS FOR CHALLENGE 
 
27. When a person is approached in connection with possible appointment as an 

arbitrator, that person must provide a written statement: 
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a. disclosing any circumstances likely to give rise to justifiable doubts as to their 

independence or impartiality; or 
 

b. advising that the person is not aware of any circumstances of that nature and 
committing to disclose them if they arise or become known at a later date. 

 
28. An arbitrator, from the time of appointment and throughout the arbitral proceedings, 

must, without delay, disclose to the parties any circumstances referred to in section 27 
unless the parties have already been informed of them. 

 
29. An arbitrator may be challenged only if: 
 

a. circumstances exist that give rise to justifiable doubts as to the arbitrator's 
independence or impartiality; or 

 
b. the arbitrator does not possess the qualifications set out in this Appendix or as 

otherwise agreed in writing by the parties. 
 
30. A party may only challenge an arbitrator appointed by that party, or in whose 

appointment that party has participated, for reasons of which that party becomes 
aware after the appointment has been made. 

 
31. A person who is a Tsawwassen Member, or related to a Tsawwassen Member, may 

not be challenged under section 29 solely on the grounds of that membership or 
relationship.  

 
CHALLENGE PROCEDURE 
 
32. A party who intends to challenge an arbitrator will send to the arbitral tribunal a written 

statement of the reasons for the challenge within 15 days after becoming aware of the 
constitution of the arbitral tribunal, or after becoming aware of any circumstances 
referred to in section 29. 

 
33. Unless the arbitrator challenged under section 32 withdraws from office, or the other 

parties agree to the challenge, the arbitral tribunal must decide on the challenge. 
 
34. If a challenge under any procedure agreed upon by the parties or under the procedure 

under section 32 is not successful, the challenging party, within 30 days after having 
received notice of the decision rejecting the challenge, may request the Neutral 
Appointing Authority to decide on the challenge. 

 
35. The decision of the Neutral Appointing Authority under section 34 is final and is not 

subject to appeal. 
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36. While a request under section 34 is pending, the arbitral tribunal, including the 
challenged arbitrator, may continue the arbitral proceedings and make an arbitral 
award unless: 

 
a. the costs occasioned by proceeding before the decision of the Neutral 

Appointing Authority is made would unduly prejudice the parties; or 
 

b. the parties agree otherwise.  
 
FAILURE OR IMPOSSIBILITY TO ACT 
 
37. The mandate of an arbitrator terminates if the arbitrator becomes unable at law, or as 

a practical matter, to perform the arbitrator's functions, or for other reasons fails to act 
without undue delay. 

 
38. If a controversy remains concerning any of the grounds referred to in section 37, a 

party may request the Neutral Appointing Authority to decide on the termination of the 
mandate.  

 
TERMINATION OF MANDATE AND SUBSTITUTION OF ARBITRATOR 
 
39. In addition to the circumstances referred to under sections 32 to 34, and 37, the 

mandate of an arbitrator terminates: 
 

a. if the arbitrator withdraws from office for any reason; or 
 

b. by, or pursuant to, agreement of the parties. 
 
40. If the mandate of an arbitrator terminates, a replacement arbitrator must be appointed 

under sections 19 to 26, as applicable. 
 
41. If a single or chairing arbitrator is replaced, any hearings previously held must be 

repeated. 
 
42. If an arbitrator other than a single or chairing arbitrator is replaced, any hearings 

previously held may be repeated at the discretion of the arbitral tribunal. 
 
43. An order or ruling of the arbitral tribunal made before the replacement of an arbitrator 

under section 40 is not invalid solely because there has been a change in the 
composition of the tribunal.  

 
COMPETENCE OF ARBITRAL TRIBUNAL TO RULE ON ITS JURISDICTION 
 
44. An arbitral tribunal may rule on its own jurisdiction. 
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45. A plea that an arbitral tribunal does not have jurisdiction must be raised not later than 
the submission of the statement of defence; but a party is not precluded from raising 
that plea by the fact that the party has appointed, or participated in the appointment of, 
an arbitrator. 

 
46. A plea that an arbitral tribunal is exceeding the scope of its authority must be made as 

soon as the matter alleged to be beyond the scope of its authority is raised during the 
arbitral proceedings. 

 
47. An arbitral tribunal may, in either of the cases referred to in section 45 or 46, admit a 

later plea if it considers the delay justified. 
 
48. An arbitral tribunal may rule on a plea referred to in section 45 or 46 either as a 

preliminary question or in the arbitral award. 
 
49. If an arbitral tribunal rules as a preliminary question that it has jurisdiction, any party, 

within 15 days after having received notice of that ruling, may request the Supreme 
Court to decide the matter. 

 
50. A decision of the Supreme Court under section 49 is final and is not subject to appeal. 
 
51. While a request under section 49 is pending, an arbitral tribunal may continue the 

arbitral proceedings and make an arbitral award unless: 
 

a. the costs occasioned by proceeding before the decision of the Supreme Court 
is made would unduly prejudice the parties; or 

 
b. the parties agree otherwise.  

 
INTERIM MEASURES ORDERED BY ARBITRAL TRIBUNAL 
 
52. Unless otherwise agreed by the parties, the arbitral tribunal may, at the request of a 

party, order a party to take any interim measure of protection as the arbitral tribunal 
may consider necessary in respect of the subject matter of the Disagreement. 

 
53. The arbitral tribunal may require a party to provide appropriate security in connection 

with a measure ordered under section 52.  
 
EQUAL TREATMENT OF PARTIES 
 
54. The parties must be treated with equality and each party must be given a full 

opportunity to present its case.  
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DETERMINATION OF RULES OF PROCEDURE 
 
55. Subject to this Appendix, the parties may agree on the procedure to be followed by the 

arbitral tribunal in conducting the proceedings. 
 
56. Failing any agreement under section 55, the arbitral tribunal, subject to this Appendix, 

may conduct the arbitration in the manner it considers appropriate. 
 
57. The arbitral tribunal is not required to apply the legal rules of evidence, and may 

determine the admissibility, relevance, materiality and weight of any evidence. 
 
58. The arbitral tribunal must make all reasonable efforts to conduct the arbitral 

proceedings in the most efficient, expeditious and cost effective manner as is 
appropriate in all the circumstances of the case. 

 
59. The arbitral tribunal may extend or abridge a period of time: 
 

a. set in this Appendix, except the period specified in section 107; or 
 

b. established by the tribunal.  
 
PRE-HEARING MEETING 
 
60. Within 10 days after the arbitral tribunal is constituted, the tribunal must convene a 

pre-hearing meeting of the parties to reach agreement and to make any necessary 
orders on: 

 
a. any procedural issues arising under this Appendix; 

 
b. selection of the arbitral tribunal’s selected chair; 

 
c. the procedure to be followed in the arbitration; 

 
d. the time periods for taking steps in the arbitration; 

 
e. the scheduling of hearings or meetings, if any; 

 
f. any preliminary applications or objections; and 

 
g. any other matter which will assist the arbitration to proceed in an efficient and 

expeditious manner. 
 
61. The arbitral tribunal must prepare and distribute promptly to the parties a written 

record of all the business transacted, and decisions and orders made, at the pre-
hearing meeting. 
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62. The pre-hearing meeting may be conducted by conference call.  
 
PLACE OF ARBITRATION 
 
63. The arbitration will take place in the Province of British Columbia. 
 
64. Despite section 63, an arbitral tribunal may meet at any place it considers appropriate 

for consultation among its members, for hearing witnesses, experts or the parties, or 
for inspection of documents, goods or other personal property, or for viewing physical 
locations.  

 
LANGUAGE 
 
65. If the arbitral tribunal determines that it was necessary or reasonable for a party to 

incur the costs of translation of documents and oral presentations in the circumstances 
of a particular Disagreement, the arbitral tribunal, on application of a party, may order 
that any of the costs of that translation be deemed to be costs of the arbitration under 
clause 44 of the Chapter.  

 
STATEMENTS OF CLAIM AND DEFENCE 
 
66. Within 21 days after the arbitral tribunal is constituted, the applicant will deliver a 

written statement to all the Parties stating the facts supporting its claim or position, the 
points at issue and the relief or remedy sought. 

 
67. Within 15 days after receipt of the applicant's statement, each respondent will deliver a 

written statement to all the Parties stating its defence or position in respect of those 
particulars. 

 
68. Each party must attach to its statement a list of documents: 
 

a. upon which the party intends to rely; and 
 

b. which describes each document by kind, date, author, addressee and subject 
matter. 

 
69. The parties may amend or supplement their statements, including the list of 

documents, and deliver counter-claims and defences to counter-claims during the 
course of the arbitral proceedings, unless the arbitral tribunal considers it inappropriate 
to allow the amendment, supplement or additional pleadings having regard to: 

 
a. the delay in making it; and 

 
b. any prejudice suffered by the other parties. 
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70. The parties will deliver copies of all amended, supplemented or new documents 
delivered under section 69 to all the Parties.  

 
DISCLOSURE 
 
71. The arbitral tribunal may order a party to produce, within a specified time, any 

documents that: 
 

a. have not been listed under section 68; 
 

b. the party has in its care, custody or control; and 
 

c. the arbitral tribunal considers to be relevant. 
 
72. Each party will allow the other party the necessary access at reasonable times to 

inspect and take copies of all documents that the former party has listed under section 
68, or that the arbitral tribunal has ordered to be produced under section 71. 

 
73. The parties will prepare and send to the arbitral tribunal an agreed statement of facts 

within the time specified by the arbitral tribunal. 
 
74. Not later than 21 days before a hearing commences, each party will give the other 

party: 
 

a. the name and address of any witness and a written summary of the witness's 
evidence; and 

 
b. in the case of an expert witness, a written statement or report prepared by the 

expert witness. 
 
75. Not later than 15 days before a hearing commences, each party will give to the other 

party and the arbitral tribunal an assembly of all documents to be introduced at the 
hearing.  

 
HEARINGS AND WRITTEN PROCEEDINGS 
 
76. The arbitral tribunal must decide whether to hold hearings for the presentation of 

evidence or for oral argument, or whether the proceedings will be conducted on the 
basis of documents and other materials. 

 
77. Unless the parties have agreed that no hearings will be held, the arbitral tribunal must 

hold hearings at an appropriate stage of the proceedings, if so requested by a party. 
 
78. The arbitral tribunal must give the parties sufficient advance notice of any hearing and 

of any meeting of the arbitral tribunal for the purpose of inspection of documents, 
goods or other property or viewing any physical location. 
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79. All statements, documents or other information supplied to, or applications made to, 

the arbitral tribunal by one party will be communicated to the other party, and any 
expert report or evidentiary document on which the arbitral tribunal may rely in making 
its decision must be communicated to the parties. 

 
80. Unless ordered by the arbitral tribunal, all hearings and meetings in arbitral 

proceedings, other than meetings of the arbitral tribunal, are open to the public. 
 
81. The arbitral tribunal must schedule hearings to be held on consecutive days until 

completion. 
 
82. All oral evidence must be taken in the presence of the arbitral tribunal and all the 

parties unless a party is absent by default or has waived the right to be present. 
 
83. The arbitral tribunal may order any individual to be examined by the arbitral tribunal 

under oath or on affirmation in relation to the Disagreement and to produce before the 
arbitral tribunal all relevant documents within the individual's care, custody or control. 

 
84. The document assemblies delivered under section 75 will be deemed to have been 

entered into evidence at the hearing without further proof and without being read out at 
the hearing, but a party may challenge the admissibility of any document so 
introduced. 

 
85. If the arbitral tribunal considers it just and reasonable to do so, the arbitral tribunal may 

permit a document that was not previously listed under section 68, or produced as 
required under section 71 or 75, to be introduced at the hearing, but the arbitral 
tribunal may take that failure into account when fixing the costs to be awarded in the 
arbitration. 

 
86. If the arbitral tribunal permits the evidence of a witness to be presented as a written 

statement, the other party may require that witness to be made available for cross 
examination at the hearing. 

 
87. The arbitral tribunal may order a witness to appear and give evidence, and, in that 

event, the parties may cross examine that witness and call evidence in rebuttal.  
 
DEFAULT OF A PARTY 
 
88. If, without showing sufficient cause, the applicant fails to communicate its statement of 

claim in accordance with section 66, the arbitral tribunal may terminate the 
proceedings. 

 
89. If, without showing sufficient cause, a respondent fails to communicate its statement of 

defence in accordance with section 67, the arbitral tribunal must continue the 



APPENDICES TSAWWASSEN FIRST NATION FINAL AGREEMENT  
 

353 

proceedings without treating that failure in itself as an admission of the applicant's 
allegations. 

 
90. If, without showing sufficient cause, a party fails to appear at the hearing or to produce 

documentary evidence, the arbitral tribunal may continue the proceedings and make 
the arbitral award on the evidence before it. 

 
91. Before terminating the proceedings under section 88, the arbitral tribunal must give all 

respondents written notice providing an opportunity to file a statement of claim in 
respect of the Disagreement within a specified period of time.  

 
EXPERT APPOINTED BY ARBITRAL TRIBUNAL 
 
92. After consulting the parties, the arbitral tribunal may: 
 

a. appoint one or more experts to report to it on specific issues to be determined 
by the arbitral tribunal; and 

 
b. for that purpose, require a party to give the expert any relevant information or to 

produce, or to provide access to, any relevant documents, goods or other 
personal property or land for inspection or viewing. 

 
93. The arbitral tribunal must give a copy of the expert's report to the parties who must 

have an opportunity to reply to it. 
 
94. If a party so requests, or if the arbitral tribunal considers it necessary, the expert must, 

after delivery of a written or oral report, participate in a hearing where the parties must 
have the opportunity to cross examine the expert and to call any evidence in rebuttal. 

 
95. The expert must, on the request of a party: 
 

a. make available to that party for examination all documents, goods or other 
property in the expert's possession, and provided to the expert in order to 
prepare a report; and 

 
b. provide that party with a list of all documents, goods or other personal property 

or land not in the expert's possession but which were provided to or given 
access to the expert, and a description of the location of those documents, 
goods or other personal property or lands.  

 
LAW APPLICABLE TO SUBSTANCE OF DISPUTE 
 
96. An arbitral tribunal must decide the Disagreement in accordance with the law. 
 
97. If the parties have expressly authorized it to do so, an arbitral tribunal may decide the 

Disagreement based upon equitable considerations. 
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98. In all cases, an arbitral tribunal must make its decisions in accordance with the spirit 

and intent of the Agreement. 
 
99. Before a final arbitral award is made, an arbitral tribunal or a party, with the agreement 

of the other parties, may refer a question of law to the Supreme Court for a ruling. 
 
100. A party may appeal a decision in the Supreme Court under section 99 to the British 

Columbia Court of Appeal with leave of the British Columbia Court of Appeal. If the 
British Columbia Court of Appeal: 

 
a. refuses to grant leave to a party to appeal a ruling of the Supreme Court under 

section 99; or 
 

b. hears an appeal from a ruling of the Supreme Court under section 99 
 

the decision of the British Columbia Court of Appeal may not be appealed to the 
Supreme Court of Canada. 

 
101. While a request under section 99 is pending, the arbitral tribunal may continue the 

arbitral proceedings and make an arbitral award unless: 
 

a. the costs occasioned by proceeding before the ruling of the Supreme Court is 
made would unduly prejudice the parties; or 

 
b. the parties agree otherwise.  

 
DECISION MAKING BY PANEL OF ARBITRATORS 
 
102. In arbitral proceedings with more than one arbitrator, any decision of the arbitral 

tribunal must be made by a majority of all its members. 
 
103. If there is no majority decision on a matter to be decided, the decision of the chair of 

the tribunal is the decision of the tribunal. 
 
104. Notwithstanding section 102, if authorized by the parties or all the members of the 

arbitral tribunal, questions of procedure may be decided by the chair of the tribunal.  
 
SETTLEMENT 
 
105. If, during arbitral proceedings, the parties settle the Disagreement, the arbitral tribunal 

must terminate the proceedings and, if requested by the parties, must record the 
settlement in the form of an arbitral award on agreed terms. 

 
106. An arbitral award on agreed terms: 
 



APPENDICES TSAWWASSEN FIRST NATION FINAL AGREEMENT  
 

355 

a. must be made in accordance with sections 108 to 110; 
 

b. must state that it is an arbitral award; and 
 

c. has the same status and effect as any other arbitral award on the substance of 
the Disagreement.  

 
FORM AND CONTENT OF ARBITRAL AWARD 
 
107. An arbitral tribunal must make its final award as soon as possible and, in any event, 

not later than 60 days after: 
 

a. the hearings have been closed; or 
 

b. the final submission has been made 
 

whichever is the later date. 
 
108. An arbitral award must be made in writing, and be signed by the members of the 

arbitral tribunal. 
 
109. An arbitral award must state the reasons upon which it is based, unless: 
 

a. the parties have agreed that no reasons are to be given; or 
 

b. the award is an arbitral award on agreed terms under section 105 and 106. 
 
110. A signed copy of an arbitral award must be delivered to all the Parties by the arbitral 

tribunal. 
 
111. At any time during the arbitral proceedings, an arbitral tribunal may make an interim 

arbitral award on any matter with respect to which it may make a final arbitral award. 
 
112. An arbitral tribunal may award interest. 
 
113. The costs of an arbitration are in the discretion of the arbitral tribunal which, in making 

an order for costs, may: 
 

a. include as costs: 
 

i. the fees and expenses of the arbitrators and expert witnesses, 
 

ii. legal fees and expenses of the parties, 
 

iii. any administration fees of a Neutral Appointing Authority, or 
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iv. any other expenses incurred in connection with the arbitral proceedings; 
and 

 
b. specify: 

 
i. the party entitled to costs, 

 
ii. the party who will pay the costs, 

 
iii. subject to section 114, the amount of costs or method of determining that 

amount, and 
 

iv. the manner in which the costs will be paid. 
 
114. For purposes of section 113, an arbitral tribunal may award up to 50% of the 

reasonable and necessary legal fees and expenses that were actually incurred by a 
party, and if the legal services were provided by an employee or employees of that 
party, the arbitral tribunal may fix an amount or determine an hourly rate to be used in 
the calculation of the cost of those employee legal fees.  

 
TERMINATION OF PROCEEDINGS 
 
115. An arbitral tribunal must close any hearings if: 
 

a. the parties advise they have no further evidence to give or submissions to 
make; or 

 
b. the tribunal considers further hearings to be unnecessary or inappropriate. 

 
116. A final arbitral award, or an order of the arbitral tribunal under section 117, terminates 

arbitral proceedings. 
 
117. An arbitral tribunal must issue an order for the termination of the arbitral proceedings 

if: 
 

a. the applicant withdraws its claim, unless the respondent objects to the order 
and the arbitral tribunal recognizes a legitimate interest in obtaining a final 
settlement of the Disagreement; 

 
b. the parties agree on the termination of the proceedings; or 

 
c. the arbitral tribunal finds that the continuation of the proceedings has for any 

other reason become unnecessary or impossible. 
 
118. Subject to sections 119 to 124 and section 128, the mandate of an arbitral tribunal 

terminates with the termination of the arbitral proceedings.  
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CORRECTION AND INTERPRETATION OF AWARD; ADDITIONAL AWARD 
 
119. Within 30 days after receipt of an arbitral award: 
 

a. a party may request the arbitral tribunal to correct in the tribunal award any 
computation errors, any clerical or typographical errors or any other errors of a 
similar nature; and 

 
b. a party may, if agreed by all the parties, request the arbitral tribunal to give an 

interpretation of a specific point or part of the arbitral award. 
 
120. If an arbitral tribunal considers a request made under section 119 to be justified, it 

must make the correction or give the interpretation within 30 days after receipt of the 
request and the interpretation will form part of the arbitral award. 

 
121. An arbitral tribunal, on its own initiative, may correct any error of the type referred to in 

subsection 119(a) within 30 days after the date of the arbitral award. 
 
122. A party may request, within 30 days after receipt of an arbitral award, the arbitral 

tribunal to make an additional arbitral award respecting claims presented in the arbitral 
proceedings but omitted from the arbitral award. 

 
123. If the arbitral tribunal considers a request made under section 122 to be justified, it 

must make an additional arbitral award within 60 days. 
 
124. Sections 108 to 110, and sections 112 to 114 apply to a correction or interpretation of 

an arbitral award made under section 120 or 121, or to an additional arbitral award 
made under section 123.  

 
APPLICATION FOR SETTING ASIDE ARBITRAL AWARD 
 
125. Subject to sections 130 and 132, an arbitral award may be set aside by the Supreme 

Court, and no other court, only if a party making the application establishes that: 
 

a. the party making the application: 
 

i. was not given proper notice of the appointment of an arbitrator or of the 
arbitral proceedings, or 

 
ii. was otherwise unable to present its case or respond to the other party's 

case; 
 

b. the arbitral award: 
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i. deals with a Disagreement not contemplated by or not falling within the 
terms of the submission to arbitration, or 

 
ii. contains decisions on matters beyond the scope of the submission to 

arbitration, provided that, if the decisions on matters submitted to 
arbitration can be separated from those not so submitted, only that part 
of the arbitral award that contains decisions on matters not submitted to 
arbitration may be set aside; 

 
c. the composition of the arbitral tribunal or the arbitral procedure was not in 

accordance with the agreement of the parties, unless that agreement was in 
conflict with a provision of this Appendix from which the parties cannot 
derogate, or, failing any agreement, was not in accordance with this Appendix; 

 
d. the arbitral tribunal or a member of it has committed a corrupt or fraudulent act; 

or 
 

e. the award was obtained by fraud. 
 
126. An application for setting aside may not be made more than three months: 
 

a. after the date on which the party making that application received the arbitral 
award; or 

 
b. if a request had been made under section 119 or 122, after the date on which 

that request was disposed of by the arbitral tribunal. 
 
127. An application to set aside an award on the ground that the arbitral tribunal or a 

member of it has committed a corrupt or fraudulent act or that the award was obtained 
by fraud must be commenced: 

 
a. within the period referred to in section 126; or 

 
b. within 30 days after the applicant discovers or ought to have discovered the 

fraud or corrupt or fraudulent act 
 

whichever is the longer period. 
 
128. When asked to set aside an arbitral award, the Supreme Court may, where it is 

appropriate and it is requested by a party, adjourn the proceedings to set aside the 
arbitral award for a period of time determined by it in order to give the arbitral tribunal 
an opportunity: 

 
a. to resume the arbitral proceedings; or 
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b. to take any other action that, in the arbitral tribunal's opinion, will eliminate the 
grounds for setting aside the arbitral award. 

 
129. A Party that was not a participating Party in an arbitration must be given notice of an 

application under section 125, and is entitled to be a party to, and make representation 
on, the application.  

 
APPEAL ON QUESTION OF LAW 
 
130. A party may appeal an arbitral award to the Supreme Court, with leave, on a question 

of law, which the Supreme Court must grant only if it is satisfied that: 
 

a. the importance of the result of the arbitration to the parties justifies the 
intervention of the court, and the determination of the point of law may prevent 
a miscarriage of justice; or 

 
b. the point of law is of general or public importance. 

 
131. An application for leave may not be made more than three months: 
 

a. after the date on which the party making the application received the arbitral 
award; or 

 
b. if a request had been made under section 119 or 122, after the date on which 

that request was disposed of by the arbitral tribunal. 
 
132. The Supreme Court may confirm, vary or set aside the arbitral award or may remit the 

award to the arbitral tribunal with directions, including the court's opinion on the 
question of law. 

 
133. When asked to set aside an arbitral award the Supreme Court may, where it is 

appropriate and it is requested by a party, adjourn the proceedings to set aside the 
arbitral award for a period of time determined by it in order to give the arbitral tribunal 
an opportunity: 

 
a. to resume the arbitral proceedings; or 

 
b. to take any other action that, in the arbitral tribunal's opinion, will eliminate the 

grounds for setting aside the arbitral award. 
 
134. A Party that was not a participating Party in an arbitration must be given notice of an 

application under section 130 and is entitled to be a party to, and make representation 
on the application. 

 
135. A party may appeal a decision of the Supreme Court under section 132 to the British 

Columbia Court of Appeal with leave of the British Columbia Court of Appeal. 
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136. If the British Columbia Court of Appeal: 
 

a. refuses to grant leave to a party to appeal a ruling of the Supreme Court under 
section 132; or 

 
b. hears an appeal from a ruling of the Supreme Court under section 132, 

 
the decision of the British Columbia Court of Appeal may not be appealed to the 
Supreme Court of Canada. 

 
137. No application may be made under section 130 in respect of: 
 

a. an arbitral award based upon equitable considerations as permitted in section 
97; or 

 
b. an arbitral award made in an arbitration commenced under clause 29 of the 

Chapter. 
 
138. No application for leave may be brought under section 130 in respect of a ruling made 

by the Supreme Court under section 99 if the time for appealing that ruling has already 
expired.  

 
RECOGNITION AND ENFORCEMENT 
 
139. An arbitral award must be recognized as binding and, upon application to the Supreme 

Court, must be enforced subject to clause 137 and 138 of the Tsawwassen 
Government Chapter. 

 
140. Unless the Supreme Court orders otherwise, the party relying on an arbitral award or 

applying for its enforcement must supply the duly authenticated original arbitral award 
or a duly certified copy of it.  

 
GROUNDS FOR REFUSING ENFORCEMENT 
 
141. Subject to sections 129 and 134, a Party that was not a participating Party in an 

arbitration must not bring an application under section 125 or 130 to set the award 
aside but may resist enforcement of the award against it by bringing an application 
under section 142. 

 
142. On the application of a Party that was not a participating Party in an arbitration, the 

Supreme Court may make an order refusing to enforce against that Party an arbitral 
award made under this Appendix if that Party establishes that: 

 
a. it was not given copies of: 
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i. the notice of arbitration or agreement to arbitrate, or 
 

ii. the pleadings or all amendments and supplements to the pleadings; 
 

b. the arbitral tribunal refused to add the Party as a participating Party to the 
arbitration under clause 31 of the Chapter; 

 
c. the arbitral award 

 
i. deals with a Disagreement not contemplated by or not falling within the 

terms of the submission to arbitration, or 
 

ii. contains decisions on matters beyond the scope of the submission to 
arbitration 

 
provided that, if the decisions on matters submitted to arbitration can be 
separated from those not so submitted, that part of the arbitral award which 
contains decisions on matters submitted to arbitration may be recognized and 
enforced; 

 
d. the arbitral award has not yet become binding on the parties or has been set 

aside or suspended by a court; 
 

e. the arbitral tribunal or a member of it has committed a corrupt or fraudulent act; 
or 

 
f. the award was obtained by fraud.  
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APPENDIX Q 

 
HIGHWAY 17 CORRIDOR 

 
 
 
APPENDIX Q – 1 Map of Highway 17 Corridor 
 
APPENDIX Q – 2 Public Utility Works within the Highway 17 Corridor 
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Appendix Q-1: Highway 17 Corridor

Key Map
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APPENDIX Q–2  
 

Public Utility Works Within the Highway 17 Corridor 
 
 

Interest Holder Interest Location Document Reference 
Number  

British Columbia 
Hydro and Power 
Authority 

(1) Right-of-Way 
for electric power 
transmission and 
distribution lines; 
(2) Lease for cable 
landing facilities 

Along the north 
side of Highway 
17, through Former 
Tsawwassen 
Reserve 

OCPC 1978-283 (Can) 
FNLRS9 1833-32  
CLSR Plan No. 56017 
LTO10 Plan No. 39986 

British Columbia 
Hydro and Power 
Authority/Telus 
Communications 
Inc. (formerly BC 
Tel) 

(1) Easement for 
electric power 
transmission line; 
(2) Permit for 
Telephone lines 

Crosses Highway 
17, through Former 
Tsawwassen 
Reserve 

FNLRS 7572-248  
CLSR Plan M3683 

Telus 
Communications 
Inc. (formerly BC 
Tel) 

Aerial and 
underground 
permit for 
telephone lines 

Intersects with 
Highway 17 at 
Tsawwassen Rd. & 
16th Ave. 

FNLRS 103640  
Telus Drawing No.  
CX-0-1150  

Corporation of Delta Municipal Water 
and Sewage Mains 

Along the south 
side of Highway 17 
to the BC Ferries 
causeway, through 
Former 
Tsawwassen 
Reserve 

Engineering drawings  on 
file with the Corporation of 
Delta 

 

                                            
9 FNLRS – First Nation Land Register System 
10 LTO – Land Title Office 



APPENDICES TSAWWASSEN FIRST NATION FINAL AGREEMENT  
 

368 



Legend

Tsawwassen First Nation

Produced March 26, 2009
Base map derived from 1:20,000 TRIM data
Cadastre derived from Delta Local Government
   Data (May 2006)
Land District: New Westminster
BCGS Mapsheet No.: 092G.005

DELTA

SU
R

R
EYRICHMOND

POINT
ROBERTS

F 
  r

   
a 

  s
   

e 
  r

    
     

R   i   v
   e   r

Washington, USA
British Columbia, Canada

ratio scale is correct at 22"x17" page size

Appendix R: Deltaport Way Corridor

Key Map
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APPENDICES TSAWWASSEN FIRST NATION FINAL AGREEMENT 
 

ERRATA 
 
 
Appendix O–4 - List of Hun’qum’i’num Names to be Added to the British Columbia 
Geographical Names Database 
 
Page 306 
 
Replace the existing Table with the Table below: 
 
 
Name Feature Type UTM easting, 

northing 
Geographic 
Coordinates 

Qiqaýt Former Indian Village 10: 507994, 5450325 49°12’20”  122°53’25 
Maqwum Bog 10: 501931, 5440894 49°07’15”  122°58’25 
Sxwaymelh  Former Indian Village 10: 506932, 5450319 49°12’20”  

122°54’18” 
Shesumkun Channel 10: 487326, 5435337 49°04’15”  

123°10’25” 
Ttu’nuxun  Beach 10: 496242, 5431247 49°02’03”  

123°03’05” 
S’tlalep  Former Indian Village 10: 492373, 5429815 49°01’28”  

123°06’11” 
Tleqtinus Former Indian Village 10: 496793, 5444105 49°09’08”  

123°02’39” 
 
 
Appendix P–6 - Arbitration 
 
Page 357 
Clause 139 Replace “clause 137 and 138 of the Tsawwassen Government Chapter.” 

with “clause 166 and 167 of the Governance Chapter.” 
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