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EXTERNAL REVIEW OF LIABILITY PROVISIONS FOR
MINE RECLAMATION AND ENVIRONMENTAL PROTECTION
UNDER THE WASTE MANAGEMENT ACT AND MINES ACT

EXECUTIVE SUMMARY
(1)

Introduction

The purpose of this report is to review the liability provisions regarding mine site contamination
under the Mines Act, and under Part 4 of the Waste Management Act (“WMA”) and the
Contaminated Sites Regulation (together, the “Contaminated Sites Provisions”) with a view to
ensuring they meet environmental protection objectives while encouraging a sustainable mining
industry.
The issues discussed in this report arise for two fundamental reasons:
•

Firstly, there are two different regimes administered by two different ministries
relating to the regulation of contamination at mine sites - the Mines Act regime
administered by the Ministry of Energy and Mines (“MEM”) and the
Contaminated Sites Provisions administered by the Ministry of Environment,
Lands and Parks (“MELP”)1.

•

Secondly, most mining activity will inevitably create a “contaminated site” as that
term is defined in the WMA. Consequently, contrary to other industries, a mining
company cannot conduct its business without becoming subject to joint and
several liability under the Contaminated Sites Provisions.

In the course of preparing this report, it became apparent that the liability issues are inextricably
linked to the administrative regime contained in the Contaminated Sites Provisions. We have
therefore also considered administrative issues in this report.
We have interviewed representatives of MEM and MELP and a number of other stakeholders
from industry, environmental groups and First Nations. We have also reviewed the relevant
legislation, and background documents provided to us by the two ministries.
(2)

Conclusions

Based on these interviews and reviews, we have concluded that:

1

This problem is compounded because there is a third “regime” which can be used to deal with
contamination of mine sites – sections 31 and 33 of the WMA providing for pollution abatement and
pollution prevention orders.
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•

The environment will, in most cases, be protected adequately through MEM’s
exercise of its powers under the Mines Act.

•

However, relying solely on the Mines Act, will likely result in contamination at a
few mine sites not being dealt with or having to be dealt with by government.

•

An exemption from liability under the Contaminated Sites Provisions for mines,
will not, in itself, result in increased mining investment in British Columbia.
However, such a change would be an important signal to the mining industry that
British Columbia is interested in promoting an active mining industry and would,
in conjunction with other reforms, promote increased mining investment in the
province.

•

An exemption from liability under the Contaminated Sites Provisions with respect
to low risk sites, particularly small scale exploration sites, could be given without
materially increasing the risk to the environment.

•

There is no consensus among stakeholders, including mining industry
representatives, regarding whether to relieve significant mining operations from
liability under the Contaminated Sites Provisions. Nevertheless, there should be a
process whereby, in rare circumstances, mining operations could be relieved from
liability under the Contaminated Sites Provisions where significant social values
can be achieved by doing so or where the environmental risks from such sites are
not significant.

•

The Contaminated Sites Provisions are hampering the “remining” and
remediation of brownfield areas and, in this sense, are having a negative effect on
the environment and mining activity.

•

The provisions in sections 31 and 33 of the WMA providing for pollution
abatement and pollution prevention orders create uncertainty for the mining
industry which is not necessary given the extent to which those powers are
duplicated in the Contaminated Sites Provisions.

•

The overlap in the administrative processes under the Mines Act and the
Contaminated Sites Provisions are a significant problem to the mining industry.
There is no reason for the mining industry to be subjected to two administrative
processes or conflicting requirements under those processes.

•

There is a general willingness on the part of MEM and MELP, and most other
stakeholders, to improve the system to encourage mining activity in British
Columbia, provided that environmental protection is not reduced.
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(3)

Recommendations

Based on these conclusions, our primary recommendations are as follows2:

2

•

Sections 31 and 33. Sections 31 (pollution abatement orders) and 33 (pollution
prevention orders) of the WMA should not apply to the prevention and
remediation of contamination at mine sites.

•

Small scale exploration on greenfield sites. A company undertaking small scale
exploration on a greenfield site should either be (i) exempted from liability under
the Contaminated Sites Provisions or (ii) have its maximum liability limited to the
remediation costs attributable to the company’s activities.

•

Exploration of brownfield areas. A company which undertakes small scale
exploration on a brownfield area should be exempted from liability under the
Contaminated Sites Provisions regarding the existing contamination.

•

Operating mines. A company carrying out advanced exploration or full scale
mining operations should be (i) exempted from liability under the Contaminated
Sites Provisions upon obtaining approval of MEM and MELP or (ii) able to apply
for an indemnity for liability in respect of contamination under the Financial
Administration Act. Such exemption or indemnity will rarely be available.

•

Post-mining use. A person who uses a mine site for the uses contemplated in the
reclamation permit should be exempted from liability for the existing
contamination at the site.

•

Good samaritan remediation. A person who, acting as a “good samaritan”,
carries out remediation of an historic mine site with the approval of MEM and
MELP, should be exempted from liability under the Contaminated Sites
Provisions in respect of the site.

•

One-window approach to reclamation/remediation. The Regional Mine
Development Review Committee (“RMDRC”) should be used to provide a one
window approach for all decisions regarding mine site contamination issues.

•

Dispute resolution process. If MEM and MELP cannot agree on an issue before
the RMDRC, including whether enforcement proceedings should be taken, the
dispute should be resolved through a joint ministry dispute resolution process.

•

MELP not to exercise powers. MELP will not exercise its powers under the
Contaminated Sites Provisions in relation to core mining contamination unless
MEM agrees or the dispute resolution process results in a decision to exercise
such powers.

These are summaries of our primary recommendations. Complete details of the primary recommendations
and our other recommendations are in Part 7 of this report.
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Our recommendations represent our judgment as to the best way to resolve the issues discussed
in this report, based on the input of stakeholders and our review of the existing law. However,
we acknowledge that there are many other acceptable options, or variations of the foregoing
options, that could be chosen. We therefore recommend that comments from stakeholders
regarding this report be considered before a decision is made regarding whether to proceed with
any of our recommendations.
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EXTERNAL REVIEW OF LIABILITY PROVISIONS FOR
MINE RECLAMATION AND ENVIRONMENTAL PROTECTION
UNDER THE WASTE MANAGEMENT ACT AND MINES ACT
PART 1 - INTRODUCTION
We have been retained by the Ministry of Environment, Lands and Parks and the Ministry of
Energy and Mines to prepare a report regarding the environmental liability provisions applicable
to mines under the Waste Management Act and the Mines Act.
The purpose of this report is to:3
“... undertake a comprehensive review of the liability provisions
for mine reclamation and environmental protection of land and
water bodies affected by mining under the Waste Management Act
and the Mines Act. This review will include identifying
environmental liability issues related to mines permitted under the
Mines Act including mineral exploration properties and how the
current provisions impact the transfer of mining properties and
business transactions.
Recommendations will be developed to ensure liability provisions
for mine reclamation meet overall environmental protection
objectives of government and help encourage a sustainable mining
industry.”
The regulation of mining in British Columbia is primarily the responsibility of MEM under the
Mines Act and the Health, Safety and Reclamation Code established under the Mines Act (the
“Code”). In very general terms, the system established under the Mines Act and the Code is as
follows:

3

•

Mining activity is regulated by requiring that all work relating to a mine be
subject to a Mines Act permit.

•

Environmental liability for a mine site, including reclamation obligations, is borne
by the current owner of the mine.

•

The obligations of the owner are generally supported by security posted by the
owner.

•

Upon the sale of a mine, with the approval of the Chief Inspector, the existing
Mines Act permit is transferred to the new owner. The new owner assumes
environmental liability for the site and the prior owner’s liability is extinguished.
The new owner posts new security for its obligations and the prior owner’s
security is returned.

The complete terms of reference for this contract are contained at Appendix A.
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MELP also plays a role in regulating environmental issues at mine sites under the WMA which
contains prohibitions on the introduction of waste into the environment without a permit, spill
reporting and spill mitigation requirements, regulations regarding special waste handling and
pollution prevention and abatement orders. MELP’s powers, and the liability regime under the
WMA, changed significantly on April 1, 1997 when the WMA was amended by the addition of
Part 4 (Contaminated Sites Remediation) and the Contaminated Sites Regulation (“CSR”) under
the WMA came into effect (together, the “Contaminated Sites Provisions”). These provisions:
•

create a comprehensive regime administered by MELP to identify, investigate and
remediate contaminated sites, including contaminated mine sites; and

•

impose joint, several, absolute and retroactive liability for the costs of remediating
a contaminated site on current and past owners and operators of the site, among
others.

According to some stakeholders, the Contaminated Sites Provisions are not appropriate for
dealing with mine sites and are having a negative effect on mining activities in the province,
without materially improving environmental protection. Some stakeholders have proposed that
mines be exempted from the Contaminated Sites Provisions so that environmental regulation of
mine sites is carried out as it was prior to April 1, 1997. Consequently, this report has been
commissioned to examine the implications of the application of Contaminated Sites Provisions to
mine sites.
When reviewing this report, it is important to note the following:
•

Defined terms in this report are set out in Appendix B. It is critical to an
understanding of the report that the definitions be noted. In particular, the
definitions of “brownfield area”, “contamination”, “contaminated site”, “core
mining contamination”, “greenfield site”, “mine”, “mine site”, “mining
companies”, “owner”, “operating mine” and “small scale exploration” must be
reviewed.

•

The terms of reference for this report focus on liability issues. However, we have
also considered administrative issues. We have done so for two reasons. Firstly,
almost all of the stakeholders indicated that the administrative issues arising from
the interrelationship between the Mines Act and the Contaminated Sites
Provisions were a significant problem and, for several stakeholders, a more
important problem than liability issues. Secondly, in considering how to deal
with the liability issues, it became apparent that the liability and administrative
issues were inextricably linked. For example, if mine sites were exempted from
the Contaminated Sites Provisions, all of the administrative processes contained
in those provisions would no longer apply. An analysis of the benefits of the
exemption therefore must take into account whether this is appropriate. Further,
the argument for an exemption under the Contaminated Sites Provisions is
strengthened to the extent the administrative processes under the Mines Act give
MELP an opportunity to provide input into the requirements imposed under the
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Mines Act. Therefore, it is impossible to deal with the liability issues in isolation
from the administrative issues.
•

This report deals primarily with mine sites that currently have, or in the future
will have, a permit under the Mines Act. It does not deal with liability regarding
historic contaminated mine sites, except regarding liability for new exploration on
such sites and the remediation of such sites by “good samaritans”.

•

The purpose of this report is to develop general principles on which to base
specific changes to the regulatory regime for contamination issues at mine sites.
Once the principles are agreed upon, detailed drafting of specific regulatory or
policy changes will be required. This process will undoubtedly reveal additional
issues that will need to be considered and that may require further changes.

•

Although the Mines Act regulates coal and hardrock mineral mines, placer mines,
sand and gravel pits and quarries, this report focuses on coal and hardrock mineral
mines as these types of mines commonly result in more significant contamination
than other types of mines.

•

The recommendations presented in this report are based on our understanding of
how the mining industry operates and is regulated, based on our interviews of
stakeholders and our review of the relevant legislation and of various documents
provided to us by the ministries and other stakeholders. To the extent that our
understanding is incorrect or incomplete, the conclusions in this report may
require amendment. Our recommendations will also need to be refined, or
perhaps amended, as a result of responses to this report from those who actually
work in, regulate or are concerned about the mining industry.

We wish to thank all of the stakeholders who assisted us with this report. Without exception, the
stakeholders were knowledgeable, concerned and generous with their time. What was most
impressive to us was the willingness of the stakeholders to recognize that there is more than one
legitimate view of the issues discussed in this report and that these conflicting views must be
considered in any recommendations.
We particularly wish to point out that this report has benefited from the proposals contained in
the Joint Submission prepared by Karen Campbell, Glenda Ferris, Keith Ferguson, Walter Kuit,
David Parker and Alan Young and by the work done by the CSIC Mining Subcommittee.
One final note: although the uncertainty regarding the respective responsibilities of MEM and
MELP regarding mines has resulted in some issues between the ministries, in general, we were
impressed by the goodwill and mutual respect between the ministries’ staff. It is clear to us that
both ministries are committed to working to ensure that British Columbia has an efficient and
effective mine regulation process to encourage mining activity in British Columbia, without
jeopardizing environmental protection.
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PART 2 - BACKGROUND
In this Part, we discuss some general aspects of mining to provide a basis for the discussions in
the balance of the report.
A.

HISTORY OF ENVIRONMENTAL REGULATION OF MINES

Environmental protection has only been a part of mining legislation in British Columbia for
approximately 30 years. Reclamation requirements for coal and hardrock mineral mines were
first enacted in 19694 and for coal and mineral exploration sites in 19735. Originally, bonds to
secure reclamation obligations were limited to $1,000, and then $2,500, per hectare. This cap
was not eliminated until 1990, when the Mines Act in its current form, with the accompanying
Code, came into effect. Furthermore, recognition of metal leaching and acid rock drainage
(“ML/ARD”) as a significant environmental issue relating to mining in British Columbia has
only occurred within the past decade or so. Consequently, a number of historic mine sites in the
province are sources of significant environmental problems.
This report focuses on the legislation as it exists and is applied at the time of this report. Neither
MEM nor the mining industry representatives have suggested that there be any exemption from
the Contaminated Sites Provisions with respect to historic mine sites which are not subject to a
current Mines Act permit.6
B.

STAGES OF MINE DEVELOPMENT

The mining process involves a number of stages.7 Some sites go through all of the stages; most
never get past the exploration stage. Some operating mines have a life of many decades; others
are played out or abandoned for other reasons after only a few years. Some come to life only
once; others cease operating for short or long periods and then are reopened when metal prices,
technological improvements or other changes make it profitable to operate once again.
The stages in the life of a mine will include some or all of the following:
•

Exploration: This is the first stage in the life of a mine. Most mines never get
beyond this stage. The process of exploring for minerals and coal is akin to
finding a needle in a haystack. Therefore, significant exploration activity is
required to find the very few sites at which operating mines will be established.
There are several stages in the exploration process. Initially, promising areas are
located and evaluated by studying geological maps, satellite images and aerial
photographs. These areas are studied further through on-site field work to sample

4
5

6

7

An Act to Amend the Mines Regulation Act, SBC 1969, c. 18; Coal Mines Regulation Act, SBC 1969, c. 3.
An Act to Amend the Mines Regulation Act, SBC 1973, c. 131; An Act to Amend the Coal Mines
Regulation Act, SBC 1973, c. 100.
Such as Britannia or Mt. Washington (except in respect of the reuse of brownfield areas and the “good
samaritan” remediation of such sites).
The following paragraphs borrow from a publication of the Mining Association of British Columbia:
“Mining: Who Needs It”, Spring, 2000.
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rocks or carry out tests to examine electromagnetic fields and electrical resistance
of underground rocks. If these tests are successful, more detailed examinations of
the rock may be conducted by digging trenches or drilling to obtain larger rock
samples for metallurgical testing. Such exploration work may result in significant
surface disturbance and, in the case of bulk sampling, the removal of large
quantities of rock.
•

Mine development: In the very few instances where exploration results in a
decision to proceed with a mine, the next stage will be the mine development
phase. Mine development includes the construction of facilities necessary for the
operation of a mine. The facilities may include employee accommodations,
access roads, maintenance and other shops and service buildings, an ore treatment
mill and plant, a tailings impoundment (mill waste disposal facility) and a waste
rock dump. Also during this phase, surface material is removed or tunnels are
excavated to expose or provide access to the ore body or coal.

•

Operating mine: During this phase, the ore body or coal deposit is excavated,
waste rock that does not contain economic minerals or coal is separated and
stored in a waste rock dump, the ore or coal is processed in the onsite treatment
mill and plant and the waste from the milling and plant processes is deposited in a
tailings impoundment.

•

Closure: Reclamation is the process of returning the land and watercourses
disturbed by mining to an acceptable alternate use. At many mines, reclamation
is a continuous operation. As one part of the mine site is exhausted, it is
reclaimed while other parts are opened; while one part of a waste rock dump is in
active use, another part may be in the process of being reclaimed.

•

Post-mining use: Final mine reclamation occurs when the land is returned to
another use acceptable to the Chief Inspector. In British Columbia, acceptable
uses are commonly forestry, grazing and wildlife. However, as urban areas
expand, there will be more situations in which “urban” uses will be proposed for
mine sites.

•

New exploration: Closure of a mine may mean the end of the mine life cycle.
However, a closed mine may be reopened for a number of reasons. Mines that are
uneconomic at one time may become economic with increased metal or coal
prices, or technological improvements which reduce mining costs. Changes in the
political or regulatory climate may reduce the perceived risk of mining. A more
efficient operator may decide that it can make money where an earlier operator
could not. A new operator may not be interested in reopening the old mine but
may believe that there is economic ore in an area close to the old mine. The
vicinity of a former mine is often a promising area for additional discoveries. For
all of these reasons, it is possible that closed mines might go through the
exploration, development and operational stages more than once.
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C.

AREAS OF MINE SITES

Mine sites are commonly made up of three main areas:
•

The area occupied by the facilities such as maintenance shops, storage buildings
and accommodation complexes and, if the ore is to be processed on site, a mill (to
break the rock into smaller fractions) and a plant (to extract metal out of the ore).

•

The area of land disturbed in gaining access to and removing the ore body or coal
deposit. The size of this area will vary significantly depending on whether the
mine is an underground mine or a surface or open pit mine.

•

The areas where the waste rock (rock which does not contain economic minerals
or coal) and tailings (a slurry comprised of mill waste) are placed.

The primary focus of this report is on the second and third of these components - the areas
disturbed by the removal of ore or coal and the waste rock sites and the tailings impoundments.
These are the areas which are subject to core mining contamination.
D.

ENVIRONMENTAL IMPACTS OF MINING

There are a number of potential environmental impacts from mining:
•

All mining activity (other than early stage exploration work) will disturb the
surface of the land. Such disturbance can range from minor disturbances
associated with limited exploration programs, to massive disturbances in the case
of large open pit operations. The disturbance may involve the removal of the
productive surface soil or overburden to provide access to the ore or coal deposits;
the destruction of vegetation and compaction or removal of soil to enable access
roads and processing facilities to be constructed; and the covering of land with
buildings and other facilities, waste rock sites and tailings impoundments. The
disturbances will result in temporary or permanent reduction or destruction of the
productive capacity of the land.

•

The pits, waste rock sites and tailings impoundments (and other areas, such as
access roads, where metal-bearing rock is exposed) will usually contain elevated
metal concentrations. Without reclamation, these areas will usually not support
significant vegetation because they lack soil and because of the high metal
concentrations. Even if covered by clean soil, the elevated metal concentrations
in these areas may be ingested by animals if the metals are taken up in the
vegetation.

•

Disturbance of the land surface and changes in drainage patterns may result in
surface run-off of silt into watercourses.

•

The most critical water quality impact from mining in British Columbia is metal
leaching from waste rock sites, tailings impoundments, open pits and underground
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workings. Metal leaching (“ML”) can result from the chemical action of acidic or
alkaline water on metal-laden rock. The most prevalent metal leaching issue in
British Columbia is related to acid rock drainage (“ARD”). ARD is described as
follows in the Mining Association of British Columbia publication “Mining: Who
Needs It?”:
“ARD occurs naturally through the physical and chemical weathering of rocks
that contain metal-sulphide minerals. When sulphide minerals are exposed to air
and water, they chemically react to produce acid that can then dissolve the metals
they contain. Runoff from these sites can contaminate watercourses and harm
aquatic life... Activities such as building roads, clearing land and developing
mines can duplicate and accelerate the weathering process by exposing sulphidebearing rocks to air and water. Some metal deposits and some coal deposits are
relatively rich in sulphide minerals and as such, ARD is a major environmental
issue for the mining industry. Sources of ARD at mining operations can include
runoff and seepage from waste rock and tailings.”
Once an ML/ARD problem arises, it is difficult to solve.8 ARD is primarily a
concern at hardrock mineral mines, although coal mines can also create ARD.9
ML/ARD can result in surface water and groundwater contamination.
•

Ore extraction plants use chemicals such as cyanide and arsenic to extract
minerals from ore. The delivery, storage, use and disposal of these chemicals
raises the prospect of spills or other releases of the chemicals into the
environment.

•

Fuelling and equipment maintenance facilities at mine sites may also lead to the
introduction of contaminants into the environment from spills or other releases of
fuel, oils and other contaminants.

•

The operation of mine mills and plants may result in air emissions.

This report focusses on contamination arising directly from the mining activity, that is, the high
metal concentration in the pits, waste rock sites, tailings impoundments and other areas exposed
by the mining operations and the ML/ARD which results from these areas.
E.

TYPES OF MINES

The Mines Act regulates coal and hardrock mineral mines, placer mines, sand and gravel pits and
quarries. This report focuses on coal and hardrock mineral mines because these types of mines
commonly result in more significant contamination than the other types of mines.
There are two main types of mineral and coal mines: open pit and underground. Both metal and
coal deposits can be mined using either method. Open pit mines involve the removal of surface

8
9

Sierra Legal Defence Fund, “Digging Up Trouble”, May 1998.
BC MEM Policy Overview.
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soil and rock (“overburden”) to expose the ore or coal. The rock containing the ore or coal is
then removed. Rock containing economic concentrations of ore or coal is separated from the
waste rock and soil for on-site or off-site processing.
Underground mines are not as prevalent in British Columbia as open pit mines. Underground
mines involve the construction of underground tunnels to access the target ore. They are more
expensive to construct and operate than open pit mines and, therefore, are generally constructed
only where the ore is at too great a depth to permit open pit mining.
Reclamation of mineral mines is often more difficult than reclamation of coal mines. Metal
deposits are commonly mined by the development of a large, single pit. Coal mines, on the other
hand, often follow shallow coal seams which can be more easily filled and reclaimed after they
have been mined.10
F.

RECLAMATION OF MINE SITES

Mining is intended to be a temporary use of land. Therefore the Mines Act requires that all
mines be reclaimed after they cease operation. On larger sites, reclamation may be an ongoing
process which is carried out continuously as portions of the workings, waste rock sites or tailings
impoundments are no longer being used. Final reclamation is carried out upon completion of the
mine. The Mines Act requires that a mine be reclaimed to a level of productivity equal to or
exceeding prior use. However, if the owner of a mine can demonstrate to the Chief Inspector
that this standard is impractical, the Chief Inspector may waive this requirement.11
Reclamation includes a number of activities such as:
•
•
•
•
•
•

removing buildings and equipment;
decommissioning roads;
stabilizing pit walls, waste rock sites and tailings impoundments;
constructing a permanent drainage system for the site;
covering the site with soil; and
revegetating the site.

The Code requires that reclamation include the implementation of a program to address
ML/ARD. ML/ARD may be mitigated by eliminating the exposure of metal bearing rocks to the
air. This may be accomplished by filling open pits and underground workings with water or by
covering exposed rock with soil. If ML/ARD can not be eliminated by these strategies, the
ML/ARD must be treated. An ML/ARD treatment system typically involves collecting the
ML/ARD and passing it through lime to neutralize the acid.

10

11

BC Ministry of Energy, Mines and Petroleum Resources, “Mine Reclamation in British Columbia, Policy
Overview”, Sept. 1991.
Code, s.10.6.4.
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PART 3 - LEGISLATION AND ITS APPLICATION
There are a number of statutes which are applicable to the regulation of environmental issues
arising from mining activity. For the purpose of this review, we focus on the key legislation
dealing with contamination issues: the Mines Act and the WMA, including the CSR. We also
comment briefly on the Environmental Assessment Act (“BCEAA”), the Environment
Management Act and the federal Fisheries Act.
A.

MINES ACT

(1)

Introduction

MEM is the primary regulator of mines in British Columbia pursuant to its powers under the
Mines Act and the Code. The Code has recently been amended by the inclusion of the new
Mineral Exploration Code (“MX Code”) as Part 11 of the Code. The Mines Act requires that
mine owners comply with the detailed requirements of the Code.
(2)

Permit applications
(a)

Statutory provisions

The Mines Act regime for regulating mines, including the environmental impacts from mines, is
based on a permit system. An owner12 of a mine must obtain a permit under section 10 of the
Mines Act before commencing any work regarding the mine13. This applies to both exploration
activities and activities pertaining to operating mines. The Chief Inspector may exempt an
owner from this requirement if the Chief Inspector “is satisfied that, because of the nature of the
proposed work, it is not necessary to obtain a permit”.14 In an application for a Mines Act
permit, the owner must file a plan of the proposed work and a program for the protection and
reclamation of the land and watercourses affected by the mine.15
(b)

Process re exploration activities

Details of the permit application process as it applies to exploration activities are set out in the
MX Code. “Exploration activities” are defined in the MX Code to include activities undertaken
in the search for, and development of, coal and minerals including activities such as drilling,
trenching and excavating using machinery, disturbance of the ground by mechanical means and
site reclamation. “Exploration activities” do not include activities which result in minor
disturbance such as prospecting using hand held tools and hand trenching without the use of
explosives.16

12

13
14
15
16

The Mines Act requires that the permit be applied for by the owner, the owner’s agent or the owner’s
manager. For simplicity, we refer only to the owner in this report.
Mines Act, s. 10(2).
Mines Act, s. 10(2)
Mines Act, s. 10(1).
Code, s. 11.0.1
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A person wishing to carry out “exploration activities” must submit an application for an
Exploration Activities and Reclamation Permit, called a Notice of Work and Reclamation, to the
regional office of MEM. The Notice has two parts – a form for general information regarding
the applicant and schedules containing specific information regarding the proposed exploration
activities. The schedules set out the location, nature, extent and duration of the exploration
activities. One of the schedules requires that information needed to establish the necessary
security be posted in respect of reclamation of the site. The MX Code sets out in detail the
information that must accompany an application for an exploration permit, including information
regarding unstable terrain, terrain with high erosion potential, streams, wetlands and lakes,
community watersheds and drainage patterns.
The Notice of Work and Reclamation is reviewed by the MEM regional office and then
circulated to MELP and other government agencies, affected First Nations and others who the
district inspector determines have an interest in the application. MEM does not usually inspect a
proposed exploration site before a permit is issued.
A district inspector17 will issue an Exploration Activities and Reclamation Permit to the
applicant if the inspector is satisfied that:
•
•
•
•

the exploration program will be managed to ensure worker and public health and
safety;
the impacts on other resources have been identified;
the impacts on the other resources will be in compliance with the MX Code; and
the required reclamation security has been deposited.

(c)

Process re operating mines

If required by the Chief Inspector, a permit application for the proposed
development or expansion of a coal or hardrock mineral mine and for large pilot projects, bulk
samples, trial cargos and test shipments must be accompanied by a detailed Mine Plan and
Reclamation Program plan containing:

17

•

particulars of the nature of the land and its present uses including reference to
surface water and groundwater characteristics, vegetation, wildlife and land
capabilities;

•

particulars of the proposed or existing mine and the extent of the area to be
occupied by the mine with reference to disposal of tailings, waste rock,
overburden and other waste, prediction of acid generation, protection of
watercourses including a prediction of effluent quality, drainage control and
projections of disturbed areas over the life of the mine;

•

a program for the protection and reclamation of the land and watercourses during
the construction and development phases;

The Chief Inspector of Mines has delegated the authority to issue permits authorizing exploration activities
to district inspectors.
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•

conceptual final reclamation plans; and

•

an estimate of the total costs of outstanding reclamation obligations over the life
of the mine including costs of long term monitoring.18

Permit applications will be processed differently depending on whether the proposed mine or
mine modification triggers the BCEAA process (see discussion of BCEAA at page 39).
Applicants for a permit for a new mine which does not trigger the BCEAA process undergo a
preliminary “approval in principle” process before proceeding to permitting. Under this process,
the applicant files a document for review by the Regional Mine Development Review Committee
(“RMDRC”)19. The RMDRC may recommend approval in principle of the project based on the
application document or may require additional information before giving approval. If the
RMDRC recommends approval, the application proceeds to permitting.20
Applications for a permit for a major mine which triggers the BCEAA process are circulated to
the RMDRC for review and comment for up to 60 days. If the RMDRC approves the
application, the Chief Inspector may issue a permit containing such conditions as the Chief
Inspector determines based on the recommendations of the RMDRC.21 Permit applications for
these projects may be submitted concurrently with the project report under BCEAA. A project
approval certificate must be obtained under BCEAA before the Mines Act permit can be issued.
(d)

Applications for permit modification

During the life of a mine, it is common for the terms and conditions contained in the mine’s
permit to be amended. In some cases, such modifications will trigger the BCEAA process
requiring an assessment under BCEAA.
Regardless of whether BCEAA is triggered, a section 10 Mines Act permit will be required for the
work. The process for reviewing this application will be same as for an application for a major
mine which is subject to the BCEAA process discussed above.
(3)

Security
(a)

Statutory provisions

The Chief Inspector may impose a condition in a section 10 Mines Act permit that the owner
provide security in the amount specified by the Chief Inspector for mine reclamation and to
provide protection of, and mitigation of damage to, watercourses affected by the mine22. The
Chief Inspector may increase or decrease the amount of the security.23 If, upon closure of a

18
19
20

21
22
23

Code, s. 10.1.2
The RMDRC is discussed in more detail on page 18.
Application Requirements for a Permit Approving the Mine Plan and Reclamation Program Pursuant to the
Mines Act (March 1998)
ibid
Mines Act, s. 10(4).
Mines Act, s. 10(5), (6).
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mine, the Chief Inspector is satisfied that the conditions of the section 10 permit have been
satisfied, the owner is entitled to a refund of the unused security, plus interest.24
(b)

Exploration sites25

Security is taken with respect to practically all permits issued for exploration activity. In many
cases the security is only $500, although it may be much higher for advanced exploration
activities. The amount of the security is determined by MEM based on factors including the
extent of the proposed disturbance, the risks to the environment and the financial strength and
stability of the company carrying out the work. The security is usually taken in the form of term
deposits.
When exploration of a site has been completed and the site satisfactorily reclaimed, MEM will
return the security. MEM rarely inspects exploration sites and will sometimes return the security
without inspecting the site, basing its decision to do so on the applicant’s reputation and on site
photographs provided by the applicant. However, MEM will always inspect a site at which bulk
sampling has occurred before the security is returned.
(c)

Operating mines

As outlined in 3(a) above, the Chief Inspector may require security in the amount and form, and
subject to the conditions, specified.26 Each year, the Chief Inspector may revise the security so
that there will be funds available to ensure that all conditions of the permit and orders of the
Chief Inspector relating to mine reclamation and the protection of watercourses are carried out
over the life of the mine.27 If the permit is not complied with or the reclamation program not
carried out as required, the Chief Inspector may cancel the permit and apply the security toward
the cost of having the work completed.28
MEM’s policy is to determine reclamation and security requirements based on restoring the land
and watercourses to at least the same level of productivity as existed prior to mining, protecting
public health and safety, and managing potentially harmful discharges. MEM bases the
calculation of the required security on reclamation carried out in a cost effective way while
minimizing the risks that the province will have to fund reclamation.
Part 10 of the Code sets out the reclamation objectives to be secured by the security taken. Part
10 requires that a mining company submit an estimate of the total costs of outstanding
reclamation requirements to the Chief Inspector. The amount of the required security is often a
compromise between MEM’s estimates of reclamation costs and the mining Company’s
estimates.29 MEM has developed a Mine Reclamation Costing and Spreadsheet to assist it in the

24
25
26
27
28
29

Code, s. 10.5.3.
According to MEM representatives.
Mines Act, s. 10(4),
Mines Act, s. 10(5),
Mines Act, s. 10(8)
The mining company’s estimated costs of reclaiming a site will usually be significantly less than those of government
which are based on hiring contractors to go onto a site to clean-up.
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difficult task of estimating future reclamation costs.30 MEM is also in the process of increasing
the transparency of decision making about security requirements.31
It is MEM’s stated intention to move towards requiring full security from existing mines.32 Full
security is considered to be sufficient security to cover all anticipated costs of remaining
reclamation work plus a risk premium. However, this goal has not yet been achieved. In some
cases, the requirement for full security is delayed where enforcing such requirement may
jeopardize the commencement or continuation of mining operations.
(d)

Mine Closure

On closure of a mine, the mining company may apply for the return of its security plus interest.
If the Chief Inspector is satisfied that the permit, including all reclamation requirements, has
been complied with, the security will be returned. However, in cases where there are long term
environmental risks, the security will be maintained to ensure long term health, safety and
environmental protection objectives.
(4)

Consultation

The Chief Inspector must establish an advisory committee and regional advisory committees to
review applications for mine approvals and reclamation permits referred to them by the Chief
Inspector.33 At present, RMDRCs have been established for the Smithers, Prince
George/Northern, Williams Lake, Kamloops/Okanagan, Cranbrook, Nanaimo and the Lower
Mainland regions.
The membership of the RMDRCs is not mandated by the Mines Act. In practice, the Chief
Inspector invites representatives from MELP, the federal Department and Fisheries and Oceans,
other appropriate governmental agencies and affected First Nations to be on the committees.
Members of the public are not generally members of the RMDRCs.34
The Chief Inspector has also appointed Public Advisory Committees (“PAC”) with respect to the
Equity, Brenda and Sullivan mines. These committees include members of the public as well as
the relevant governmental agencies and First Nations representatives. The PACs are generally
set up when the Chief Inspector believes that the issues relating to a mine are of significant
public interest.
A representative of MEM is the chairperson of each RMDRC and PAC.
The Chief Inspector must send all applications for proposed, or major expansions or
modifications of, coal and hardrock mineral mines, large pilot projects, bulk samples, trial cargos
and test shipments, and may refer applications for coal and hardrock mineral exploration permits,
30

Version 3.5.1 January 2000.

31

According to MEM representatives.

32

Mine Reclamation Security Policy in British Columbia (February 1995) Ministry of Energy, Mines and
Resources.
Mines Act, s. 9.
According to MEM representatives.

33
34
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to the applicable committee.35 If an application regarding coal or hardrock mineral exploration is
not referred to a committee, it must be circulated to the ministries and agencies specified by the
Chief Inspector.
The committees must review applications referred to them and provide their recommendations to
the Chief Inspector within sixty days.36 Ministries and agencies receiving exploration permit
applications which are not referred to a committee have thirty days to make written
representations to the Chief Inspector regarding the applications.37
The Chief Inspector may also require that notice of a permit application be published in the
Gazette and local newspapers specified by the Chief Inspector.38 An interested person has thirty
days to make written representations to the Chief Inspector.
The RMDRCs and PACs act in an advisory capacity, providing advice to the Chief Inspector
regarding permit applications referred to them by the Chief Inspector. The Chief Inspector must
take into consideration representations and recommendations received from an advisory or
regional advisory committee, other agencies and ministries and affected or interested parties.39
Recommendations of the RMDRCs and PACs are commonly based on a consensus of their
members. If a representative of MELP or any other agency proposes that a condition be added to
a permit, MEM will rarely refuse to include that condition in the permit.40
(5)

Inspections

A mine is subject to periodic inspections by MEM to assess compliance with its Mines Act
obligations.41 MEM inspections of operating mines usually focus on the core mining operations
such as the state of the waste rock sites and tailings impoundments and worker health and safety
issues. MEM will also inspect any on-going reclamation work. MEM inspects exploration
infrequently.
(6)

Transfer of permit

If a mine owner wishes to sell an operating mine, the owner must apply to the district inspector
for consent to transfer its Mines Act permit. According to MEM representatives, the application
will also be forwarded to the appropriate RMDRC or PAC for consideration. Prior to approving
the transfer, the district inspector will:
•
•

35
36
37
38
39
40
41

inspect the site to ensure that it is in compliance with the permit;
consider the mining experience and financial capacity of the proposed purchaser;

Code, s. 10.3.1.
Code, s. 10.3.2.
Code, s. 10.3.3.
Code, s. 10.2.1.
Code, s. 10.4.1.
According to MEM representatives.
Mines Act, s. 15(1).
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•
•

reconsider the sufficiency of the amount of the security held by MEM based on
the experience and financial capacity of the potential purchaser; and
consider whether to amend the terms of the permit, including the reclamation
plan.

Although not required to do so, the district inspector will take into account the comments of the
RMDRC or PAC in determining whether to consent to the transfer of the permit and concerning
the level of security required from the purchaser. The district inspector may attempt to improve
the position of MEM, by obtaining increased security, at the time a permit transfer is requested.
(7)

Environmental Protection and Reclamation
(a)

Environmental protection prior to reclamation

The Mines Act contains a few references to environmental protection. The application for a
Mines Act permit requires submission of a plan for the protection of the land and watercourses
affected by the mine and the Chief Inspector may require security be posted for protection and
mitigation of damage to watercourses affected by the mine.42 Also, if work is necessary at a
closed or abandoned mine to abate pollution, an inspector may cause work to be done to remedy
the pollution.43
The Code contains a number of requirements pertaining to environmental protection, although
most are contained in the MX Code which focuses on exploration sites:

42
43
44
45
46

•

dangerous and potentially hazardous waste materials must be stored appropriately
and spills of hazardous waste materials must be cleaned up as soon as possible
(although these provisions focus on occupational health);44

•

applications to conduct bulk sampling activities resulting in bedrock excavation of
1,000 tonnes or more must contain an ARD prevention program, all identified
sources of ML/ARD must be treated or disposed of in a manner consistent with an
approved management plan and the permittee must undertake monitoring
programs to demonstrate satisfactory performance of the monitoring plan;45 and

•

applications for mines, or modifications or expansions of mines, require
submission of plans including reference to waste disposal, prediction of and
generation and protection of watercourses.46

Mines Act, s. 10(1) and (4).
Mines Act, s. 17.
Code, s. 2.4.3 to s. 2.4.7.
Code, s. 10.1.2.
Code, s. 11.10.
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(b)

Reclamation standards

An application for a permit to carry out any work in respect of a mine, including any exploration
activity, must include a plan outlining a program for the reclamation of the land and
watercourses affected by the work.47 The reclamation standards are set out in section 10.6 of the
Code (for exploration sites and mine sites) and section 11.8 of the MX Code (for exploration
sites). A particular standard will not apply if it is specifically excluded in the applicable
permit.48 The reclamation standards will also not apply if disturbances created by the mining
activity have been reclaimed, inspected and found to be satisfactory.49 The reclamation
standards include the following:

47
48
49

•

The surface affected by the mine, including tailings ponds, impoundment
structures and roads, must be reclaimed to an acceptable use that considers
previous and potential uses of the land. The productivity of the reclaimed land
must, on average, not be less than before the mining took place, unless the Chief
Inspector accepts that it is impractical to meet this standard.

•

The land, watercourses, waste dumps, haul roads and tailings impoundments must
be left in a stable condition.

•

The land must be revegetated to a self sustaining state using appropriate plant
species. Vegetation must be monitored for metal uptake; if harmful metal levels
are found in the vegetation, reclamation procedures must ensure that levels are
safe for plant and animal life.

•

Waste dumps must be reclaimed to ensure that water released from the dumps is
of a standard acceptable to the Chief Inspector.

•

Watercourses must be reclaimed to ensure long term water quality is maintained
to a standard acceptable to the Chief Inspector.

•

Drainage must be restored so that drainage will be sustained without maintenance.

•

Pit walls constructed in overburden must be reclaimed in the same manner as
waste dumps; pit walls constructed in rock or on steeply sloping footwalls are not
required to be vegetated.

•

If a pit is free of water, vegetation must be established in it; if the pit floor will
hold water, provision must be made so that the productivity objectives are
achieved for the body of water created.

Mines Act., s. 10(1).
Code, s. 10.6.2(2).
Code, s. 10.6.2(3). The application of this exemption is unclear. It appears to provide the Chief Inspector
with a very broad discretion to approve reclamation work even though it does not comply with the specified
reclamation standards.
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•

Chemicals and reagents must be disposed of as directed by the Chief Inspector in
compliance with applicable statutes.

•

All potential acid generating material must be placed in a manner which
minimizes the production and release of ML/ARD to a level that assures
protection of environmental quality.

•

Monitoring programs required by the Chief Inspector must be undertaken to
demonstrate that reclamation objectives, including land use, productivity, water
quality and stability of structures, are being achieved.

(c)

Reclamation of exploration sites

The provisions in the MX Code which deal specifically with exploration sites require that
reclamation of mechanically disturbed sites be carried out within one year of cessation of
exploration unless the district inspector otherwise approves.50 The provisions also deal with
dismantling of camp sites, storage of drill cores, storage and handling of fuel drums and surface
drainage.
If the exploration program is a multi-year program, an Annual Notice of Completion of Work
must be submitted each year describing the actual exploration activities, including temporary
reclamation measures. When the program is completed, any surface disturbance must be
reclaimed and the permit holder must submit an Annual Notice of Completion of Work
describing the exploration and reclamation activities undertaken. When the reclamation has been
completed, the permit holder will give the district inspector a Notice of Mine Closure.
Many exploration sites do not result in material environmental issues because the sites do not
involve significant land disturbances nor create ML/ARD issues. However, it is not uncommon
for permit holders to leave garbage, equipment, fuel barrels and other debris at the site. MEM
staff will sometimes clean-up sites, although MEM acknowledges that many of these sites are
neither inspected nor adequately cleaned up. As well, the costs of cleaning up these sites will
often not be covered by the minimum $500 bond often posted with respect to these sites.
However, these sites generally involve housekeeping, rather than contamination, issues.
There are, however, more advanced exploration sites where there has been significant
disturbance of the land or risks of ML/ARD or both. These sites require reclamation including
coverage of disturbed areas, revegetation and measures to mitigate ML/ARD. The security
regarding these sites is not released until the site has been inspected by MEM.51 Generally,
MEM is successful in having these sites cleaned up by the company without MEM having to call
on the bond to pay for the clean-up.

50
51

MX Code, s. 11.8.1.
According to MEM representative.
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(d)

Reclamation of operating mines

During the life of the mine, environmental protection and reclamation must be carried out52.
When a mine owner decides to close its mine, the mine owner must complete the reclamation of
the mine site pursuant to the requirements of its Mines Act permit. The owner must give the
district inspector a notice of intention to close the mine. Once a mine is closed and reclamation
requirements under the permit satisfactorily completed, the owner is entitled to a refund of its
security. However, with respect to sites with long term contamination problems, or risks of
contamination, the reclamation requirements under the permit may never be satisfied as
ML/ARD treatment may be required virtually forever.
(8)

Enforcement

The Mines Act contains the following enforcement powers:
•

If an owner fails to complete a reclamation program or otherwise defaults under
its Mines Act permit, the Chief Inspector may cancel the permit, order the owner
to stop the mining operation and apply the owner’s security towards payment of
the costs of any required work.53

•

If a mine inspector conducts an inspection of a mine, the inspector must complete
an inspection report which must list infractions and order remedial action. If the
inspector is of the opinion that a delay in remedying a hazard is dangerous to
persons or property, the inspector must issue an order for immediate remedial
action, suspend regular work or close the mine until remedial action is taken.54

•

If work is necessary in or about a closed or abandoned mine in order to abate
pollution, an inspector may cause work to be carried out to remedy the pollution.
The cost of carrying out this work, plus interest, is a debt due to the government
and forms a lien on the mine or mineral title in favour of the government.55

•

If a mine is not being operated in accordance with the Code, an inspector may
order the owner to comply with the Code. If that order is not complied with, the
district inspector may apply to the B.C. Supreme Court for an injunction
restraining the person from disobeying the order.56

A person who contravenes the Mines Act, the Code or an order made under them, commits an
offence and is liable to a fine of not more than $100,000 or imprisonment for not more than one
year, or both, plus a penalty of not more than $5,000 per day for every day that the offence
continues after receipt of a notice of the offence from an inspector57. If a corporation commits an

52
53
54
55
56
57

Code, s. 10.6.1
Mines Act, s. 10(8).
Mines Act, s. 15(4), (5).
Mines Act, s. 17.
Mines Act, s. 35.
Mines Act, s. 37.
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offence, a director or officer of the corporation who authorized, permitted or acquiesced in the
offence is liable to a fine or imprisonment.
The area that is included in a “mine” and therefore subject to these enforcement powers is
flexible. “Mine” is defined in the Mines Act as including not only the place where disturbance of
the ground has taken place, but also a place designated by the Chief Inspector as a mine.
Therefore, within reason, the power to designate an area as a mine would appear to give the
Chief Inspector the power to deal with environmental impacts of a mine from spills and
discharges that travel outside what would otherwise be considered a mine site.
The obligations and liabilities with respect to a mine rest with the owner of the mine. An owner
is defined as every person who is the “immediate holder, proprietor, lessee or occupier of a
mine”.58 Consequently, liability with respect to a mine under the Mines Act rests with the current
owner, rather than any previous owner or operator of the mine. A person who owns the surface
rights to lands on which a mine exists but who is not the owner of the minerals or coal is not an
owner.59
In practice, the owner will usually also be the permit holder and therefore liability can be said to
pass with the permit for the mines.60 If the owner wishes to sell its interest in the mine, the
owner will apply to the Chief Inspector for approval of the transfer. If the Chief Inspector is
satisfied with the current condition of the mine and the financial and technical capability of the
new owner to meet its permit requirements, and if the new owner posts sufficient security in the
opinion of the Chief Inspector, the permit will be transferred to the new owner and the previous
owner will no longer be subject to liability under the Mines Act.
If the mine owner reclaims the mine site and otherwise satisfies the permit requirements and then
surrenders its permit and its interest in the mine site, the owner will no longer have any liability
under the Mines Act with respect to the site. Therefore, with respect to sites with potential for
future or long term environmental problems, MEM will not accept a permit for cancellation in
order to maintain the mine owner’s liability in respect of the potential problems.
(a)

Appeals

The Mines Act provides for appeals from decisions of a district inspector to the Chief Inspector.61
The Act does not provide for appeals from decisions made by the Chief Inspector.

58
59
60

61

Mines Act, s. 1.
Mines Act, s. 1.
Note however that the Mines Act does not prevent an owner from selling its interest in the mine without
obtaining approval to a transfer of the section 10 permit. In such case, a question is raised as to whether
environmental liability rests with the new owner, the prior owner as the permit holder, or both.
Mines Act, s. 33.
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B.

WASTE MANAGEMENT ACT (OTHER THAN CONTAMINATED SITES
PROVISIONS)

(1)

Introduction

MELP has a number of powers that can be used to regulate, and impose liability regarding, mine
sites. Each of the powers discussed in this section (other than the powers regarding spill
response actions pursuant to section 12.1 of the WMA) were available to MELP prior to the
Contaminated Sites Provisions coming into force.
(2)

Discharge permits

The discharge of a waste into the environment resulting from the development or operation of a
mine requires a permit issued by MELP62. Typically, an operating mine will need a permit for
air emissions and effluent discharges from the plant and mill and for discharges from the mill
into the tailings impoundment.63 Through these permit requirements, MELP has the power to
ensure that standards are met regarding emissions and effluent discharges from mining
operations, including ML/ARD discharges. The WMA permitting provisions grant broad powers
to MELP. For example, permit conditions may require a permittee to collect and treat acid
releases, monitor groundwater quality, undertake hydrogeological assessments of current and
potential future impacts and to grant financial security. Failure to obtain a required permit, or to
comply with the terms of a permit, is an offence under the WMA64. The obligation to obtain and
comply with these permits rests with the current operator of the mine.
Of particular importance, the permits give MELP the opportunity to control the effect of mining
operations on groundwater and the quality of water which enters watercourses. Therefore, if
there is an ML/ARD issue with a site while it is in operation, MELP has the power to order the
mine owner to cease discharging the effluent or to cancel the mine’s effluent permit which, in
most cases, will result in the shut down of the mine, and to charge the current mine owner or
operator. However, if the permit holder does not have the financial ability to solve an effluent
problem, MELP cannot use its permitting authority to cause prior owners or operators to fix the
problem. The principles of joint, several, retroactive and absolute liability apply only to the
powers to deal with contamination set out in the Contaminated Sites Provisions.
MELP inspections usually focus on the mines’ compliance with its air emissions and effluent
permits and related water quality issues, and with issues such as chemical use and storage and
fuel storage and fuelling areas. MELP’s inspections regarding local watercourses may reveal
previously unknown ML/ARD issues at the site. If MELP discovers ML/ARD entering
watercourses, MELP will require that the problem be addressed. MELP will also become
involved if there is a significant release of a contaminant, such as a fuel spill, requiring
remediation.

62
63

64

WMA, s. 3.
Permits are not required by MELP for the deposit of waste rock on a mine site, although such deposits
appear to be contrary to the WMA in the absence of a permit.
WMA, s. 54.
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Permits cannot be transferred without MELP approval.65
(3)

Spills

The Minister of Environment, Lands and Parks may order a person who has possession, charge
or control of a polluting substance66 to carry out investigations, to prepare a contingency plan
and to conduct work to lessen the risk of an escape or spill67. A person who prepared a
contingency plan can be ordered to put that plan into effect. This power could be used by the
minister to lessen the risk of an escape of, for example, ML/ARD from a mine site. Such an
order could not be made against a prior owner or operator of the site unless that person had
previously prepared a contingency plan pursuant to a minister’s order and was required by the
minister to put the contingency plan into effect.
The WMA also contains a relatively new provision68 to deal with spills that have occurred and
which pose a hazard to health or the environment, or where there is an imminent threat of a spill
that may pose such a hazard. “Spill” is broadly defined in this section to mean the intentional or
unintentional introduction of a substance into the environment other than as authorized by the
WMA. This definition would likely cover the introduction of waste rock and ML/ARD into the
environment. In such a case, the government may take steps to clean up or otherwise deal with
the spill and require the person who had possession, charge or control of the substance to pay the
costs of the spill response action. Although not free from doubt, this section might authorize the
government to require a prior owner or operator of a mine site to pay the costs of dealing with
waste, such as tailings, of which the prior owner or operator had possession, charge or control
either when it was first introduced into the environment or at a later time.69
(4)

Pollution abatement and prevention orders

The WMA gives managers significant powers to deal with pollution or the threat of pollution
through the issuance of pollution abatement orders under section 31 or pollution prevention
orders under section 33. “Pollution” is defined as the presence in the environment of substances
or contaminants that substantially alter or impair the usefulness of the environment.70
A pollution abatement order may be issued if the manager is satisfied on reasonable grounds that
a substance is causing pollution. The order can require a number of things, including work to
abate and remediate the pollution. The order may be issued against any of the following persons:

65
66

67
68
69

70

WMA, s. 14(1)
“Polluting substance” means any substance whether gaseous, liquid or solid, that could, in the opinion of
the minister, substantially impair the usefulness of land, water or air if it were to escape into the air, or were
spilled on or were to escape onto any land or into any body of water.” WMA, s.12(1)
WMA, s. 12.
WMA, s. 12.1, in effect July 28, 1997.
The Code also deals with spills. Section 2.4.7 of the Code provides that spills of hazardous waste must be
cleaned up as soon as possible.
WMA, s. 1.
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“(a)

the person who had possession, charge or control of the substance at the
time it escaped or was emitted, spilled, dumped, discharged, abandoned or
introduced into the environment;

(b)

the person who owns or occupies the land on which the substance is
located or on which the substance was located immediately before it was
introduced into the environment;

(c)

a person who caused or authorized the pollution.”71

A manager may issue a pollution prevention order where the manager is satisfied on reasonable
grounds that an activity or operation has been or is being performed by a person in a manner that
is likely to release a substance that will cause pollution of the environment. The order may
require the construction and alteration of works necessary to prevent the pollution. The order
may be issued against any of the following persons:
“(a)

a person who previously had or now has possession, charge or control of
the substance;

(b)

a person who previously did anything, or who is now doing anything,
which may cause the release of the substance;

(c)

a person who previously owned or occupied, or now owns or occupies, the
land on which the substance is located.”72

C.

CONTAMINATED SITES PROVISIONS

(1)

Introduction

The Contaminated Sites Provisions, which came into force on April 1, 1997, provide MELP with
significant new powers to deal with contaminated sites, including contaminated mine sites.
In very general terms, the new WMA regime consists of the following elements:
•
•
•
•

71
72

a definition of a contaminated site based on numeric standards for soil and water;
a process for identifying contaminated sites;
a process for remediating contaminated sites to prescribed standards either
through remediation orders or prohibiting the issuance of a development related
approval until the site is remediated; and
imposition of joint, several, absolute and retroactive liability for the costs of
remediating a contaminated site on persons defined as “responsible persons”.

WMA, s. 31(1).
WMA, s. 33(3).
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(2)

Definition of contaminated site

A contaminated site is defined in the Contaminated Sites Provisions as land or water which
contains “a special waste, or another prescribed substance in quantities or concentrations
exceeding prescribed criteria, standards or conditions.”73 “Special waste” means dangerous
goods74 that are no longer used for their original purpose, PCB wastes, wastes containing pest
control products, leachable toxic waste, waste containing tetrachloroethylene and waste
containing polycyclic or aromatic hydrocarbon.75
The prescribed substances other than special waste and their applicable quantities or
concentrations are set out in Part 5 of the CSR. These prescribed substances are the substances
listed in Schedules 4, 5 and 6 of the CSR and any other substances determined by the Director.
The applicable concentrations of the prescribed substances in soil depend on the current or
potential use of the site (agricultural, urban park, residential, commercial or industrial), and the
applicable concentrations of the prescribed substances in the water on, or flowing from, the site
depends on the use of the water (aquatic life, irrigation, livestock or drinking water). A coal
mine or non-ferrous metal mine is considered an “industrial” land use76 for the purpose of
determining the applicable soil standard. The applicable use of water on or flowing from a mine
site will depend on the facts of each case although, most commonly, the applicable use will be
“aquatic life.” The applicable concentrations of each substance for each land or water use are
specified in Schedules 4, 5 and 6 of the CSR, or, for substances which are not listed in the
Schedules, as determined by the Director. Alternatively, the applicable concentrations may be
determined based on the specific characteristics of a particular site. These standards are referred
to as “site specific numerical standards”.
Notwithstanding the foregoing, a site is not a contaminated site if the soil or water does not
contain any substance in a concentration greater than local background concentrations of the
substance.77 A MELP representative has advised that MELP takes the position that this
exemption does not apply to contamination at a site such as a mine site where there has been
surface disturbance even though the contamination is at concentrations consistent with local
background concentrations.
(3)

Identification of contaminated sites
(a)

Site profile

Identifying and bringing contaminated sites into the WMA process is usually triggered by the
requirement to submit a “site profile”. In most cases, a site profile is a prescribed document (in
the form attached as Schedule 1 to the CSR) which contains a list of questions intended to elicit
responses which will give an indication of possible contamination. If a response to a question in
a site profile indicates that contamination is a possibility, the profile will be forwarded to a

73
74
75
76
77

WMA, s. 26(1).
As defined in s. 2 of the Transportation of Dangerous Goods Act (Canada).
Special Waste Regulation, s. 1(1).
CSR, s. 1 and s. 11(4)(b).
CSR, s. 11(3).
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manager at MELP and may result in the manager requiring a site investigation and ultimately the
remediation of the site.
The normal triggering events requiring submission of a site profile are applications to an
approving officer for approval of a subdivision or applications to a municipality for zoning, a
development permit or development variance permit, removal of soil or a demolition permit. If
such an application is made, a site profile must be submitted if the applicant knows, or
reasonably should know, that the subject property is or was used for a certain listed industrial or
commercial activities, including coal or nonferrous metal mining.78 In many cases, the triggering
events relating to applications to a municipality will not apply to mine sites as they are
commonly located outside municipal boundaries.
The more common trigger for the submission of a site profile regarding a mine is set out in
section 26.1(4) of the WMA which requires that a site profile be provided to the district inspector
by a mine owner if the owner:
“(a)
(b)

applies for a permit or for revisions to conditions of an existing permit under
section 10 of the Mines Act, or
gives notice of intention to stop work in, on or near a mine before abandonment in
accordance with the Health, Safety and Reclamation Code for Mines for British
Columbia prepared under the Mines Act.”

The Chief Inspector may not approve an application for, or for revision of, a Mines Act permit,
unless a site profile has been submitted under this section. However, for the purposes of
section 26.1(4)(a), a site profile is defined merely to be the information in the application for the
permit or for the revision to the permit and, for section 26.1(4)(b), as the information provided in
the notice of intention to stop work. Therefore, the requirement for submission of a site profile
does not involve creation of an additional document.
Applicants for most exploration permits are exempted from submitting a site profile because no
site profile is required if the mine is not capable of producing more than 10,000 tonnes of ore
annually.79
In addition, a mine owner is not obliged to submit a site profile if the site is the subject of a
reclamation permit under the Mines Act, provided the owner has no reason to believe there is
contamination at the site which is not otherwise addressed in the permit.80 The scope of this
exemption is unclear. The Mines Act does not define “reclamation permit”. Most permits issued
under the Mines Act contain reclamation requirements. If these permits are considered
“reclamation permits” for the purposes of this section, this exemption will apply with respect to
most, if not all, operating mine sites throughout the life of the mine. The alternative
interpretation is that a reclamation permit is the permit issued to authorize the final reclamation
of a mine site, in which case the exemption is less significant.

78
79
80

WMA, s. 26.1(1); CSR, Schedule 2.
CSR, s. 4(10).
CSR, s. 4(1)(c).
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Upon receipt of a site profile, the district inspector must decide within 15 days whether it has
been completed properly, notify the person who provided it if it was not satisfactorily completed
and, if it is completed properly, forward it to the site registry.81 The district inspector is not
required to forward the site profile to MELP as is the case with most other site profiles.
However, the manager has a residual power to require a person to submit a site profile if the
person owns or occupies land which may be a contaminated site.82
These rather complicated provisions raise some question regarding the role site profiles play in
respect of mine sites. Site profiles are not required to be submitted in respect of many
exploration and mines sites, those that are submitted will not likely provide any new information
regarding contamination at the sites and, in any case, the profiles are not sent to MELP.
(b)

Site investigations

Within 15 days of receiving a site profile pursuant to section 26.1(4) of the WMA, the district
inspector must decide whether a preliminary site investigation will be required and notify the
person who submitted the site profile of this decision.83 The WMA does not expressly provide
the district inspector with the power to order a preliminary or detailed site investigation. This
process may have been delegated to district inspectors pursuant to section 28.3(3) of the WMA as
contemplated in draft MOU #1.84 We have not confirmed whether such delegation has taken
place. However, it is not clear when a district inspector would exercise this power given that a
district inspector will most likely use the Mines Act to deal with mine site issues.
A manager may order a preliminary and then a detailed site investigation of a mine site whether
or not the manager has received a site profile. The manager may do so if he reasonably suspects
that the mine site may be a contaminated site or contain substances that may cause, or threaten to
cause, adverse effects on human health or the environment.85 A required site investigation must
be carried out at the mine owner’s expense.
(c)

Determinations of contaminated sites

A manager may determine whether a site is a “contaminated site”.86 Prior to making a final
determination that a site is a contaminated site, the manager must make a preliminary
determination and then notify certain parties, including a district inspector who has forwarded a
site profile regarding the site to the manager, of the preliminary determination. A district
inspector receiving such notice has an opportunity to comment on the preliminary determination.
The manager must then make a final determination as to whether a site is a contaminated site and
advise the interested parties, including the district inspector, of the determination.

81
82
83

84
85
86

CSR, s. 6(2).
WMA, s. 26.1(9)(a).
CSR, s. 7(3). The time to respond may be extended to 30 days if the district inspector requires more
information.
See definition in Appendix B.
WMA, s. 26.2(1).
WMA, s. 26.4.
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(4)

Liability for remediation
(a)

Responsible persons

A remediation order may be issued against a “responsible person”. A responsible person is:87
“(a)
(b)
(c)

(d)

(e)

a current owner or operator of the site;
a previous owner or operator of the site;
a person who
(i)
produced a substance, and
(ii) by contract, agreement or otherwise caused the substance to be
disposed of, handled or treated in a manner that, in whole or in part,
caused the site to become a contaminated site;
a person who
(i) transported or arranged for transfer of a substance, and
(ii) by contract, agreement or otherwise caused the substance to be
disposed of, handled or treated in a manner that, in whole or in part,
caused the site to become a contaminated site;
a person who is in a class designated in the regulations as responsible for
remediation.”

In addition, a person is a “responsible person” if the person is a current or former owner or
operator of, or a “producer” or “transporter” in respect of, a site from which the contaminating
substance migrated.
This broad definition of “responsible person” is narrowed somewhat by a number of exemptions
from responsibility set out in the WMA88 and the CSR89. Relevant exemptions in the context of
mines sites include (the following numbering refers to the applicable subsection of WMA, s.
26.6(1)):
“(e)

...
(h)

...
(j)

87
88
89

an owner or operator who owned or occupied a site that at the time of
acquisition was not a contaminated site and during the ownership or
operation the owner or operator did not dispose of, handle or treat a
substance in a manner that, in whole or in part, caused the site to become a
contaminated site;
a person who provides assistance or advice respecting remediation work at
a contaminated site in accordance with this Act, unless the assistance or
advice was carried out in a negligent fashion;
an owner or operator of a contaminated site containing substances that are
present only as natural occurrences not assisted by human activity and if
those substances alone caused the site to be a contaminated site;

WMA, s. 26.5.
WMA, s. 26.6.
CSR, Part 7.
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...
(l)

a person who was a responsible person for a contaminated site for which a
conditional certificate of compliance was issued and for which another
person subsequently proposes or undertakes to
(i)
change the use of the contaminated site; and
(ii)
provide additional remediation.”

A person seeking to benefit from any exemption must prove their entitlement to the exemption
on a balance of probabilities.90
(b)

Liability principles

A responsible person in respect of a contaminated site under the Contaminated Sites Provisions
is absolutely, jointly, severally and retroactively liable to any person or government body for the
reasonably incurred remediation costs at the site.91 Therefore, unless able to benefit from an
exemption, or a designation as a minor contributor, each person associated with a mine who falls
within the definition of responsible person is liable for the full costs of remediating the mine
regardless of how long ago they were associated with the mine and whether, and the extent to
which, they contributed to the contamination. Liability is imposed regardless of whether the
contaminating activity was carried out in accordance with the law or pursuant to a permit. The
extent to which a party exercised due diligence will not excuse them from liability (although it
may have an effect on an allocation of liability among responsible persons).
(c)

Minor contributors

A responsible person may apply to the manager for a determination that the person is a minor
contributor. In order to qualify as a minor contributor, the person must show that:
“(a)
(b)

(c)

only a minor portion of the contamination at the site can be attributed to
the person,
either
(i)
no remediation would be required solely as a result of the
contribution of the person to the contamination at the site, or
(ii)
the cost of remediation attributable to the person would be only a
minor portion of the total cost of the remediation required at the
site, and
in all circumstances the application of joint and several liability to the
person would be unduly harsh.”92

Designation as a minor contributor has significant benefits. A minor contributor is not jointly
and severally liable for all remediation costs. A minor contributor is only responsible for the
portion of the remediation costs the manager determines is attributable to the minor contributor.

90
91
92

WMA, s.26.6(b).
WMA, s. 27(1).
WMA s. 27.3(1).
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(d)

Allocation of liability

Although liability under the Contaminated Sites Provisions is joint and several, the provisions
contemplate allocation of the remediation costs among responsible persons in a remediation
order93 or through a cost recovery action94.
There is provision for the establishment of an allocation panel to provide non-binding opinions
on, among other things, the share of the remediation costs attributable to a responsible person’s
contribution to the contamination.95 The information to be considered by the allocation panel
provides some guidance regarding the factors applicable to allocating liability among responsible
persons. The information includes the amount and degree of toxicity of the substances causing
the contamination, the relative involvement of the responsible persons in the generation,
transportation, treatment, storage or disposal of the contaminating substances, the relative
degrees of diligence exercised by the responsible persons with respect to the contaminating
substances and the degree of cooperation of the responsible persons with government officials.96
In a cost recovery action, allocation factors which must be considered include the foregoing
factors plus the price paid for the contaminated site by the person seeking cost recovery, any
remediation measures implemented by the parties and “other factors relevant to a fair and just
allocation”.97
However, although allocation of liability is possible, each responsible person may, nonetheless,
be liable for all remediation costs because of the joint and several liability principle, if the other
contributors no longer exist or do not have the financial capacity to contribute.
(5)

Site remediation
(a)

Remediation options

Contaminated sites may be cleaned up pursuant to a voluntary remediation agreement,98 through
independent remediation99 or pursuant to a remediation order100.
•

93
94
95
96
97

98
99
100

Voluntary remediation agreement: A voluntary remediation agreement is an
agreement between the manager and a responsible person which sets out, among
other things, the financial or other contributions to be made by the responsible
person, the security to be provided by the responsible person and a remediation
schedule. A voluntary remediation agreement discharges the responsible person
from further liability under the WMA.

WMA, s. 27.1(2)(b); CSR, s. 34(1)(a).
WMA, s. 27(4); CSR, s. 34(1)(b).
WMA, s. 27.2.
WMA, s. 27.2(3).
CSR, s. 35(2). This section states that these factors are to be considered when determining “the reasonably
incurred costs of remediation” in a cost recovery action. It would seem that they are more appropriately
considered factors to be considered in allocating liability among responsible persons.
WMA, s 27.4.
WMA, s. 28.
WMA, s 27.1.
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•

Independent remediation: A responsible person can independently remediate a
site without MELP involvement. However, independent remediation is not totally
outside MELP review. A responsible person must notify the manager on
initiating independent remediation and when the remediation is complete.101
During the independent remediation process, the manager has the right to inspect
the remediation to determine regulatory compliance, issue a remediation order,
order public consultation or impose any other requirements that the manager
considers necessary to achieve remediation.
Reclamation of a mine site which involves remediation of contamination appears
to constitute independent remediation under the Contaminated Sites Provisions,
requiring notice to a manager.

•

Remediation orders: The manager may issue a remediation order requiring any
responsible person to undertake remediation of a contaminated site, to contribute
in cash or in kind to another person who has incurred remediation costs and to
provide security.102
In deciding who to name in a remediation order, the manager must take into
account private agreements between responsible persons respecting liability for
remediation to the extent feasible without jeopardizing remediation
requirements.103
A person subject to, or receiving notice of, a remediation order may not
knowingly do anything that diminishes the assets which could be used to satisfy
the remediation order, unless they obtain the consent of the manager. It is not
contrary to this prohibition to sell assets, including inventory, for fair value.104

(b)

Selection of remediation options

Section 28.2 of the WMA directs those undertaking remediation to give preference to permanent
solutions to the “maximum extent practicable”. The person must take into account the potential
for adverse effects on human health or pollution of the environment; the technical feasibility and
risks associated with various options; the remediation costs and the potential benefits and effects
of the options.
(c)

Timing of remediation

The manager can determine whether remediation should begin promptly.105 In making this
decision regarding a mine site, the manager must consult with the Chief Inspector regarding the

101
102
103

104
105

WMA, s.28(2).
WMA, s. 27.1(1), (2).
WMA, s. 27.1(4). This section includes other limitations on the broad power to issue a remediation order
against other responsible persons.
WMA, s. 27.1(7); CSR, s. 37.
WMA, p. 27.1(3).
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requirements of any reclamation permit.106 The manager must also consider the adverse effects
on human health and the environment and the likelihood of responsible persons not acting
expeditiously or satisfactorily in implementing remediation.
(d)

Remediation standards

A contaminated site may be cleaned up to the numerical standards set out in the CSR or to risk
based standards.107
Numerical standards for soil are either generic standards, matrix standards or site specific
standards. In addition, the Director may establish a standard for a substance for which no
generic or matrix standard is specified. The generic standards are the most conservative
standards as they are intended to be applicable to all sites. Matrix standards are less conservative
as they take into account some site specific factors. Site specific standards are the least
conservative and most flexible numerical standards as they are derived specifically for the site in
question. Numerical standards for water are either generic or site-specific standards. The
applicable numerical standards are based on the applicable use of the site and water.
Notwithstanding the prescribed standards, a site will be considered to be satisfactorily
remediated if the soil and water do not contain a substance with a concentration greater than or
equal to the local background level of that substance.108
Pursuant to the risk-based approach, contaminants at concentrations above numerical standards
may be left on site. The site will be satisfactorily remediated if human risk standards
recommended by the local medical health officer are satisfied.109 If local background
concentrations of a substance result in the human risk standards being exceeded, the remediation
standard will be the risk standards which result from exposure of a human to the local
background concentration of the substance.110
A person wishing to proceed based on risk-based standards must also submit an environmental
impact report which identifies potential onsite and offsite environmental impacts of the
contaminating substances. A manager may require that the risks identified in the report be
prevented or mitigated.111

106
107
108

109
110
111

WMA, s. 27.1(3)(d).
CSR, s. 16.
CSR, s. 17(2)(b). The requirement that there not be any substance with a concentration equal to local
background levels appears to be an error. Note the similarity between this provision and the exemption
from being a responsible person provided in s. 26.6(1)(j).
CSR, s. 18(1).
CSR, s. 18(5).
CSR, s. 18(7).
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(e)

Approvals in principle and certificates of compliance

The manager may issue an approval in principle which states that a remedial plan for a site has
been approved by the manager.112
Once a site is remediated, the manager may issue a certificate of compliance if the site has been
remediated to numerical standards. The manager may issue a conditional certificate of
compliance if the site has been remediated in accordance with risk based standards and
environmental impact requirements and information regarding the remediation and substances
left on site is recorded in the site registry. In addition, if required by the manager, a monitoring
plan must be prepared and works installed to implement the plan, the responsible person must
register a restrictive covenant against the land, and security must be posted for the management
of substances remaining on site.113
When deciding to issue an approval in principle, certificate of compliance or conditional
certificate of compliance, the manager is required to consider whether permanent solutions have
been given preference to the maximum extent practicable.114
A certificate of compliance will usually be inapplicable for mine sites which will most likely be
remediated to risk based, not numerical, standards.
If mines were exempted from all of the Contaminated Sites Provisions, it would not be possible
for a mining company to obtain an approval in principle or conditional certificate of compliance
regarding remediation of mine contamination under the WMA.
(6)

Financial security and covenants

As part of a remediation order, a manager may require a responsible person to post security in
the amount and form, and subject to the conditions, the manager determines.115 Financial
security may also be required as a condition of the manager issuing an approval in principle, a
certificate of compliance or a conditional certificate of compliance.116, 117
Financial security may be required if a significant risk could arise from a contaminated site
because the site is not remediated or is remediated using risk based standards and requires
ongoing management and monitoring and if a restrictive covenant is unlikely to be an effective
means of ensuring remediation is carried out if required.118

112
113
114
115
116

117

118

WMA, s. 27.6(1).
WMA, s. 27.6(3).
WMA, s. 28.2(2).
WMA, s.27.1(2).
WMA, s.27.6; CSR, s. 50. It is unclear as to when the manager could justify requiring security in respect of
a certificate of compliance since a certificate of compliance will only be issued if numerical standards are
met.
MELP, through CSIC, is in the process of developing a new policy for security required by a manager
under the Contaminated Sites Provisions.
CSR, s. 48(4).
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(7)

Cost recovery action

The WMA creates a new cause of action which enables a person who has cleaned up a site to
recover the reasonably incurred costs of remediation from other responsible persons.119 Costs of
remediation are broadly defined to include costs of preparing site profiles, investigations, legal
and consulting fees and fees imposed by government bodies.120
The section could be used by an existing mine owner to recover clean-up costs from prior owners
and operators of the mine. If an exemption from the Contaminated Sites Provisions were given
for mine sites, these statutory causes of action would not be available.
(8)

Contaminated soil relocation

A person may not move contaminated soil from a contaminated site without entering into a
contaminated soil relocation agreement.121 A contaminated soil relocation agreement is entered
into between the manager, the owner or operator of the receiving site and a responsible person
regarding the site from which the soil will be removed. The manager will only enter into a soil
relocation agreement where the soil being moved is suitable for the receiving site and its existing
and future uses.
(9)

Public consultation

The manager may require a responsible person, at its cost, to provide for public consultation
regarding, or public review of, proposed remediation.122 To this end, the manager may require
posting a notice of the proposed remediation, publishing in local newspapers a notice of
availability of relevant information, serving a notice of availability of relevant information on
parties who may be adversely affected, holding public information meetings and using other
public consultation methods.123 In determining whether to order consultation or review, the
manager may consider such factors as the size of the site, the nature of the contamination, the
potential for human exposure, the impact of the contamination on the environment and whether
there is offsite migration.124 The manager also may consider the extent to which public
consultation has already taken place. Therefore, a manager may decide that it is not necessary to
order public consultation for mine site remediation where a Public Advisory Committee has been
appointed under the Mines Act.

119
120
121

122
123
124

WMA, s. 27(4).
WMA, s. 27.
WMA, s. 28.1. A soil relocation agreement is not required if the deposit of the soil at the receiving site is
authorized by a permit, approval, order, waste management plan and operational certificate or the
regulation. WMA, s. 28.1(5).
WMA, s. 27.5(1).
CSR, s. 55.
WMA, s. 27.5(2).

138214-272384
VDO_DOCS #1046456 v. 1

- 36 -

The WMA also provides opportunities for public involvement by providing:
•
•
•
•

•

(10)

access to information about sites through posting of information on the site
registry;125
an opportunity for “any person” to comment on a preliminary determination;126
notice of a final determination to any person who commented on the preliminary
determination;127
for public community-based consultation facilitated by the local medial health
officer to develop recommendations regarding the acceptable level of human
health risk for the site, consider remediation options, etc., where a risk assessment
approach to remediation is undertaken;128
for appeal to the Environmental Appeal Board by an aggrieved person of any
decision by a manager, director or district director under the Contaminated Sites
Provisions.129

Fees

The Contaminated Sites Provisions provide for the payment of fees by responsible persons for
most actions or activities undertaken by MELP.130 For example, fees must be paid if MELP
reviews a site investigation report or a remediation plan, enters into a soil relocation agreement
or issues a conditional certificate of compliance. The fees vary depending on the size of the site
and whether the contamination at the site is considered simple or complex.
(11)

Site registry

A site registry has been established to provide information generated under the Contaminated
Sites Provisions, including information regarding site profiles, site investigations, voluntary
remediation agreements, pollution abatement orders, remediation orders, notifications of
independent remediation and certificates of compliance.131
D.

ENVIRONMENTAL ASSESSMENT ACT

The construction of a new mine or modification of an existing mine, if over a specified size,132
will trigger the provincial environmental assessment process under the BCEAA.133 If triggered,
125
126
127
128
129
130
131
132

WMA, s. 26.3.
WMA, s. 26.4(2)(c).
WMA, s. 26.4(2)(c)(v).
CSR, s. 18(2)(b).
WMA, s. 44(1).
CSR, s. 55.
WMA, s. 26.3.
A new coal mine will be a reviewable project under BCEAA if the facility will have a production capacity
of 250,000 tonnes or more of coal per year. Modification of an existing coal mine facility will constitute a
reviewable project if the existing facility satisfies the foregoing criteria and the proposed modification will
result in the lesser of (i) a disturbance of 750 hectares of land and (ii) the disturbance of an area of land that
is 50% or more of the land previously permitted for disturbance by mining activity. A new mineral mine
will be a reviewable project if the facility will have a production capacity of 75,000 or more tonnes per
year. Modification of an existing mineral mine facility will constitute a reviewable project if the existing
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the BCEAA requires proponents to obtain a project approval certificate prior to commencing
work. The BCEAA process will apply to significant mines and modifications of existing mines.
In order to obtain a project approval certificate, the proponent must submit detailed information
regarding, among other things, environmental conditions in the vicinity of the project; the
potential effects of the project134; the measures that the proponent proposes in order to prevent or
mitigate adverse effects and public information distribution activities and consultation activities
undertaken or which will be undertaken by the proponent.135 The information will be given to
the project committee established under the Act.136 The project committee includes
representatives of the federal and provincial governments and any municipality or regional
district in the vicinity of the project and any First Nation whose traditional territory includes the
project site or is in the vicinity of the project.137 With respect to mine applications,
representatives from both MEM and MELP will be on the project committee.
A decision regarding the issuance of a project certificate may be made after submission of the
initial application or after a more detailed review of the project upon submission of a project
report or through a public hearing process before the Environmental Assessment Board. The
decision to issue a project approval certificate at the application stage or the project report stage
is made by the Minister of Environment and the Minister of Mines. If the matter is heard by the
Environmental Assessment Board, this decision is made by Cabinet. The process involves
opportunities for distribution of information to the public and public consultation.138
As a result of this process, any major new mines or major modifications to existing mines will
require a detailed review of environmental impacts and the development, at the outset, of
measures to deal with adverse environmental effects such as ML/ARD.
E.

ENVIRONMENT MANAGEMENT ACT

The Environment Management Act provides broad powers to the Minister of the Environment to
protect the environment, including the power to issue “environmental protection orders” and to
require that “environmental emergency measures” be taken. If mine site contamination is having
or could have a detrimental environmental impact, the minister may issue orders under these
sections. The powers under the Environment Management Act require an order of the minister
and is only used in exceptional cases.

133

134
135
136
137
138

facility satisfies the foregoing criteria and the modification will result in the lesser of (i) the disturbance of
750 hectares and (ii) the disturbance of an area of land that is 50% or more of the land previously permitted
for disturbance by mining activity (Environmental Assessment Reviewable Projects Regulation, Part 2).
Such work may also trigger assessment under the federal Canadian Environmental Assessment Act (if both
the federal and provincial legislation apply the assessment will be carried out under the BCEAA process as
a result of an agreement to harmonize the process).
“Effects” is defined in BCEAA to include environmental effects.
BCEAA, s. 7.
BCEAA, s. 9.
BCEAA, s. 9(2).
BCEAA, s. 14.
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F.

FISHERIES ACT

The Fisheries Act is the primary federal environmental statute applicable to environmental issues
at mine sites. It prohibits the deposit of deleterious substances into water frequented by fish. It
also prohibits the alteration or destruction of fish habitat without an authorization. Discharges of
ARD into fish bearing streams, or unauthorized habitat alteration, resulting from mining
activities could lead to charges under this Act against a current owner or operator.
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PART 4 - ISSUES
The argument of those who wish to exempt mines from the Contaminated Sites Provisions has
three primary components:
•

The Contaminated Sites Provisions discourage mining activity in British
Columbia, resulting in loss of jobs, tax revenues and other economic benefits.

•

The Contaminated Sites Provisions are not necessary to protect the environment
because the existing regime for regulating mines under the Mines Act effectively
achieves that goal.

•

The Contaminated Sites Provisions actually result in negative impacts on the
environment in certain circumstances.

Those who do not want mines exempted argue that regulation of mining under the Mines Act,
without the back-up of the Contaminated Sites Provisions, will not adequately protect the
environment.
In this Part, we will consider some of the issues raised by these contrary positions. This
discussion forms the basis for our recommendations in Part 7.
A.

DO THE CONTAMINATED SITES PROVISIONS DISCOURAGE MINING
ACTIVITY?

(1)

Disincentives to mining activity

The proponents of exempting mines from the Contaminated Sites Provisions submit that the
liability scheme in the Contaminated Sites Provisions is a disincentive to mining in British
Columbia, with the consequential negative economic and social impacts from losses of jobs, tax
revenues and other economic activity.
The disincentives are of two types - a disincentive to investment in mining in British Columbia
and a disincentive to the transfer of specific mining properties.
(a)

Disincentive to investment

Some mining industry representatives indicated that liability under the Contaminated Sites
Provisions is one reason that British Columbia has a reputation for being unfriendly to mining.
As a result, mining companies are inclined to invest in jurisdictions other than British Columbia.
It is beyond the scope of this report to conduct an economic analysis of the actual effects of
liability under the Contaminated Sites Provisions on mining investment in the province.
However, we have concluded that, in themselves, these provisions do not play a significant role
in dampening mining investment within the province. This conclusion is based on statements by
a number of mining industry and MEM representatives who acknowledge that the investment
climate for mining in British Columbia is determined by many issues, a number of which are
more significant than the issue of liability under the Contaminated Sites Provisions. These issues
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include taxation, aboriginal land claims, security of tenure and the increased costs resulting from
the administrative overlap between MELP and MEM. Therefore, we have concluded that merely
exempting mines from liability under the Contaminated Sites Provisions will not, in itself,
materially increase mining activity in British Columbia.
However, the Contaminated Sites Provisions do constitute one of a number of disincentives to
mining investment in this province. Therefore, as part of a larger package of reforms, an
exemption for mines from these provisions would likely have a positive impact on mining
activity. The fact that it is just one disincentive of many does not mean that it should not be
addressed.
(b)

Disincentive to property transfers

Disincentives to specific property transfers apply at the different stages in the life cycle of a mine
as follows:
•

Exploration activity: A company may decide not to transfer its interest in an
exploration site to another party which wishes to undertake further exploration out
of concern that the company, as a “responsible person”, will be liable for
contamination arising from subsequent advanced exploration or mining activity
over which it has no control. A company may also decide not to carry out
exploration in the vicinity of a site which was previously an advanced exploration
site or an operating mine out of concern that it will be liable for the existing
historic contamination. Such decisions may be made even though the portion of
any remediation costs attributable to the company would likely be small if the
person who caused the contamination exists and is viable. However, mining
companies, particularly larger companies, are concerned that they might be the
only responsible person remaining with a connection to the site. Based on the
principle of joint and several liability in the Contaminated Sites Provisions, they
would then be liable for all remediation costs even though the contamination was
not caused by them.

•

Operating mine: An owner of an operating mine will be less inclined to sell the
mine, particularly to a junior company, because it cannot monitor or control
actions of subsequent owners. A subsequent owner may expand the mine, fail to
maintain existing works or damage the existing reclamation and other mining
works, all of which could increase the environmental liability of the previous
owner. A decision not to transfer an operating mine may result in the mine
ceasing to operate earlier than it would have if the owner had transferred the mine
to a new operator who intended to revitalize the mine operation.

•

Closed mine: An owner may decide not to transfer its interest in a closed mine in
order to maintain control over the site and thereby avoid liability for risks arising
from another party reopening the mine or carrying on other activities at the site.
As discussed above, reopening the mine or carrying on other activities could
increase contamination or result in damage to existing reclamation works. These
fears may sterilize the land by preventing further exploration at the site, the
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reopening of the mine by a new operator or the use of the mine site for other
economic activities.
•

Post-mining use: The Mines Act intends that mining be a temporary use of land.
Once the mining activity is finished, the land is to be returned to a productive use
acceptable to the Chief Inspector. However, post-mining users may hesitate to
use the land because they will thereby become jointly and severally liable for all
mining contamination at the site.

These disincentives to the transfer of mining properties are particularly unfortunate since historic
exploration sites and mine sites are often promising areas to explore as they have already been
identified as areas of high mineral potential. To the extent that these sites are kept off the market
because of liability concerns, the opportunities for finding productive mines in the province are
reduced.
A number of the mining industry representatives indicated that the disincentives discussed in this
section have had an impact on their company’s willingness to transfer mining properties.
To some extent, the argument of the proponents of an exemption is undermined because, prior to
the passage of the Contaminated Sites Provisions, sections 31 and 33 of the WMA provided for
retroactive liability in certain circumstances. However, according to the mining industry
representatives, it is only with the passage of the Contaminated Sites Provisions that the
significance of retroactive liability came to the fore and had an effect on the decisions of mining
companies.
(2)

Limitations on impact of liability under Contaminated Sites Provisions

Liability under the Contaminated Sites Provisions is imposed on a very broad category of
persons referred to as “responsible persons”. However the ambit of this term is reduced, and
hence the impact of the Contaminated Sites Provisions is ameliorated, by the provisions in the
Contaminated Sites Provisions regarding exemptions from liability as a responsible person,
minor contributor status and allocation of liability. The efficacy of these provisions will have an
impact on the effect of the Contaminated Sites Provisions on mining companies and hence the
willingness of mining companies to invest in the province and to transfer mining properties.
(a)

Exemptions from liability

The Contaminated Sites Provisions are drafted to cast a wide net for responsible persons and
then to provide specific exemptions to some parties caught in that net. There are two exemptions
that are relevant in this context:
•

Section 25.5(1)(e) of the WMA provides an exemption for a party that enters onto
an uncontaminated site to carry on its business, and who carries on its business so
as not to contaminate the site during its tenure. However, because mining, even if
carried out to the highest standards, will usually result in a “contaminated site” as
defined under the Contaminated Sites Provisions, this exemption will not be
available to mining companies in most situations. Consequently, mining
companies, unlike most other businesses, are not able to escape liability under the
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Contaminated Sites Provisions by conducting their business to the highest
standard.
•

Section 26.6(1)(j) exempts “an owner or operator of a contaminated site
containing substances that are present only as natural occurrences not assisted by
human activity and if those substances alone caused the site to be a contaminated
site.”
This exemption will be of assistance to a mining company which carries out nonintrusive exploration activity as the highly mineralized rock in the area will not
have been “assisted by human activity”. It is arguable that the exemption may
also be available where intrusive activity has occurred. The metals in waste rock
and tailings are naturally occurring substances. They have been brought to the
surface by human activity but human activity did not cause the substances to be
present on the site. However we believe the more likely interpretation of the
section is that it does not apply where there has been any work involving land
disturbance.

These exemptions in the Contaminated Sites Provisions are unlikely to be of assistance to mining
companies in most circumstances.139

139

There are also provisions in the CSR dealing with “background concentrations” of substances that might
provide an argument that a mining company should not be subject to the Contaminated Sites Provisions in
certain circumstances.
CSR s. 11(3) provides that a site is not a contaminated site if it does not contain any substance with a
concentration greater than the local background concentration of that substance. CSR s. 17(2) provides that
a contaminated site is considered to have been satisfactorily remediated if it does not contain any substance
with a concentration greater than the local background concentration of that substance.
Since waste rock and tailings are the waste left over after the more highly mineralized material has been
extracted, it follows that they will likely contain lower metal concentrations than the rock from which they
have been extracted. The question then is what are the applicable background concentrations at mine sites.
“Background concentration” is defined as: “the concentration of a substance in an environmental medium
in a geographic area, but does not include any contribution from local human-made point sources,
determined by following protocols approved by the director under section 53 ”. The director has developed
a protocol for determining background concentrations (Protocol 4: Protocol for Determining Background
Soil Quality).
S. 11(3) and s. 17(2) may not assist mining companies because the near surface concentrations of metals
are lower than the metals in the waste rock and tailings which have been excavated from depth (the
Protocol requires that testing of concentrations at the subject site and the local reference site should be at
similar depths) or because the deposit of waste rock and tailings on a site constitutes a “contribution from
local human-made point sources”. If not, these provisions give a complete exemption from liability under
the Contaminated Sites Provisions.
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(b)

Minor contributor status140

The minor contributor section in the WMA may limit the liability of a responsible person who
contributed only a minor portion of the contamination at a contaminated site. If a company
obtains a determination that it is a minor contributor, it will be liable only for its contribution to
the contamination and will not be jointly and severally liable for all costs to remediate
contamination caused by subsequent operations. If mining companies were confident that they
could obtain minor contributor status where their contribution to any contamination was minor,
this should go a long way to dealing with their concerns regarding exploration sites.
However the minor contributor section cannot be relied on by mining companies for three
reasons. Firstly, a manager has a discretion as to whether to determine a person to be a minor
contributor even if the person complies with the conditions in the section. It is not clear how the
managers will exercise this discretion. Secondly, a person may not be named a minor
contributor unless he can establish that “the application of joint and several liability would be
unduly harsh”. It is not clear in what circumstances it would not be considered unduly harsh to
impose joint and several liability on a mining company which contributed only an insignificant
part of any contamination. Thirdly, there is no direction as to what degree of contribution
constitutes a “minor” contribution. Given these uncertainties, the minor contributor section, as
currently written, does not provide adequate comfort to mining companies, particularly where a
site is severely contaminated and there are no other viable responsible persons available to
remediate the site.
(c)

Allocation

The onerous consequences of joint and several liability may be ameliorated by the allocation
processes contemplated in the Contaminated Sites Provisions. Although a mining company
which carried out exploration work at a site will be jointly and severally liable for the costs of
remediating contamination resulting from a mine constructed by a subsequent owner, most of
such cost should be allocated to the subsequent owner through an allocation process.141
However, the concern of the mining industry, particularly the major companies, is that the
subsequent owner may not be available to pay for the amount allocated to it, leaving the original
company to shoulder the full cost. Although this risk may be small, the spectre of such
catastrophic consequences does have an impact on business decisions. In addition, significant
legal costs will likely be incurred to participate in the processes leading to an allocation of costs.
(d)

Contractual indemnity

Mining companies can reduce their risks under the Contaminated Sites Provisions through
contractual arrangements. If an exploration or mine site is to be sold, the vendor could attempt
to obtain an indemnity from the purchaser regarding all liability arising from past and future
contamination of the site. This type of arrangement is common in all areas of business.

140
141

See discussion of the minor contributor section at p. 28.
The Contaminated Sites Provisions provide for the allocation of liability by the manager or by the courts
(CSR, s. 34). Liability can also be allocated under voluntary remediation agreements and through
determinations of minor contributor status, discussed above.
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However, a contractual indemnity is only as strong as the party giving the indemnity. In an
industry which operates on the basis of transfer of sites between “majors” and “juniors”, major
mining companies will not put great reliance on indemnities from junior companies, particularly
given the scale of the potential liability.
The contractual allocation of liability is a factor that the manager must take into account in
considering who will be ordered to undertake remediation.142 However, he need only do so “to
the extent feasible without jeopardizing remediation requirements” and therefore the manager
would likely ignore an indemnity granted by a small junior company.
*

*

*

*

We conclude that, notwithstanding the limitations on the impact of the Contaminated Sites
Provisions discussed in this section, the Contaminated Sites Provisions are keeping at least some
promising sites “off the market” thereby reducing the potential for productive mines to be
developed or operated. This applies most particularly to the effect of the provisions on
exploration sites.
B.

DO THE CONTAMINATED SITES PROVISIONS HAVE NEGATIVE IMPACTS
ON THE ENVIRONMENT?

The Contaminated Sites Provisions may actually have negative effects on the environment on
and around historic mine sites for the following reasons:143
•

•

142
143

The Contaminated Sites Provisions may result in a former mine site not being
considered for further exploration and mining due to liability concerns. This
result is unfortunate because:
&

the environment may be better served by “remining” areas that have
already been disturbed by mining activity rather than disturbing pristine
areas. It is better to develop mines on brownfields than greenfields.
Therefore, from an environmental perspective, the reuse of historic mining
areas should be encouraged, not discouraged; and

&

the reopening of an historic mine may result in the improvement of
existing conditions at the site. In the course of developing and working
the mine, the new operator will likely carry out work which deals with
some of the pre-existing environmental issues at the site.

The Contaminated Sites Provisions may prevent a “good samaritan” mining
company from voluntarily carrying out remedial work at an historic mine site in
the vicinity of the mining company’s existing mine. Some of the mining
companies indicated that they would be prepared to do some limited remedial

WMA, s. 17.2(4)).
This report focuses on mine sites which have current Mines Act permits. However, this section deals with
issues pertaining to historic, unpermitted sites.
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work at historic mine sites for which they have no liability, provided that carrying
out such work does not render them liable for the existing problems at the site.
There are two exemptions which come close, but do not, or do not clearly,
provide an applicable exemption for a “good samaritan”. Section 26.6(1)(h) of
the WMA provides an exemption from liability for a person “who provides
assistance or advice respecting remediation work”.144 The Supreme Court of
British Columbia has recently held that this exemption applies to any person that
provides such assistance or advice, not just third party consultants.145 However, it
is doubtful that the exemption is broad enough to protect a mining company
which actually carries out remediation work rather than merely providing
assistance or advice.
Section 24 of the CSR provides an exemption for a person who provides
“contracting services” but the exemption only applies to the provision of services
regarding “the construction of buildings and facilities at a contaminated site”.
“Facility” is defined in the WMA to include land. However it is doubtful whether
all types of work carried out in remediating a site will constitute services
regarding the construction of a facility. In addition, a “good samaritan” would not
normally be carrying out its work as a contractor.
We conclude that there is a reasonable likelihood that the Contaminated Sites Provisions are
having, or have the potential to have, some of the negative environmental impacts discussed in
this section.
C.

IS THERE A RISK TO THE ENVIRONMENT OF EXEMPTING MINES FROM
THE CONTAMINATED SITES PROVISIONS?

Assuming that exempting mines from the Contaminated Sites Provisions will have some positive
impact on the mining industry, the next question is whether there will be a material risk to the
environment from granting such an exemption.
If an exemption were given, the environmental regulation of mine sites would revert to the
situation in place prior to the Contaminated Sites Provisions coming into force on April 1, 1997.
Prior to April 1, 1997, the Mines Act, the WMA permitting and spill provisions and sections 31
and 33 addressed contamination at mine sites. This section will consider the adequacy of the
pre-April, 1997 regime.

144
145

This section is set out at page 32.
Beazer East, Inc. v. Environmental Appeal Board et al. November 24, 2000, B.C.S.C., Vancouver
Registry, L001898.

138214-272384
VDO_DOCS #1046456 v. 1

- 46 -

(1)

Mines Act
(a)

Mines Act enforcement powers

The Mines Act regime relies on the current owner of a mine to address environmental issues at
the mine and ultimately to reclaim the mine. If the owner does not fulfil these obligations, the
mine permit may be cancelled by the Chief Inspector and the owner ordered to shut down the
mine operation. However, this power is of little value if the mine is no longer economically
viable or the mine owner is defunct. It is also a power which MEM may hesitate to use as it will
result in job losses and, likely, guarantee that a financially unstable mine owner will not be able
to deal with the environmental issues at the site.
The Chief Inspector also has order powers under the Mines Act but some of these powers are
quite specific thereby limiting their applicability. For example, the Chief Inspector may issue an
order for remedial action but this power is limited to situations where a delay in remedying a
hazard at the mine may result in a danger to people or property.146 This power may not extend
to issuing orders to deal with dangers to the environment. The Chief Inspector may cause work
to be done at a closed or abandoned mine with funds out of the consolidated revenue fund. Any
amount spent by the government becomes a debt due to the Crown and a charge may be placed
against the land in respect of that debt. However, since the mine is closed or abandoned, the
charge may have little value147.
The broadest provision in the Mines Act allows the Chief Inspector to order an owner to comply
with the Code where the “mine is not being operated in accordance with the provisions of the
Code”. The scope of this power is quite broad given the detailed requirements set out in the
Code. It could also be used to address both on and off site issues related to the mine. Failure to
comply with the order is an offence.148 However, there are limitations to the effectiveness of this
order power - the penalties for offences under the Mines Act are significantly lower than those
under the Contaminated Sites Provisions; the effectiveness of the power is dependent on the
financial strength of the owner; and the power will not apply to an abandoned mine as there is no
“owner”, as defined under the Mines Act.149 There are also issues regarding the applicability of
this order power where a permit remains outstanding regarding a site but where the holder of the
permit has transferred all of its interest in the site to another company which is not carrying out
mining at the site.
In summary, a comparison of the Mines Act to the Contaminated Sites Provisions suggests that
the former could benefit from redrafting to enhance the effectiveness of its order powers.150

146
147
148
149

150

Mines Act, s. 15(5)
Mines Act, s. 17(3)
Mines Act, s.37(2)
An abandoned mine is a mine with respect to which all permit obligations have been satisfied. Therefore,
this limitation will only be material if a problem arises after the permit requirements have been satisfied.
A detailed critique of other improvements to the Mines Act is beyond the scope of this report. However, in
addition to the need to enhance the order powers, stakeholders have commented that:
•
the Act should set out more clearly the Chief Inspector’s mandate to ensure environmental
integrity;
•
some of the Chief Inspector’s powers should be mandatory rather than discretionary;
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However, any drafting changes will not change the fundamental fact that the order powers under
the Mines Act will likely only be adequate where the mine is operating and viable or where the
current owner is financially strong.
(b)

Off-site impacts

The Mines Act gives the Chief Inspector some powers to deal with contamination from mining
operations which escape from the immediate mine site area. The Chief Inspector has the power
to require steps be taken on the immediate mine site to prevent further offsite discharges of
ML/ARD and other contamination. The Mines Act specifically provides in section 17 that, if
work is necessary in or about a closed or abandoned mine in order to abate pollution of land and
watercourses affected by the mine, the inspector may cause work to be done to abate the
pollution (although it is unclear from the section whether the abatement work can be carried out
beyond the boundaries of the mine site).151 Most significantly, the Chief Inspector has the
authority to set the boundaries of a mine site since “mine” is defined to include “a place
designated by the chief inspector as a mine.”152 Presumably the Chief Inspector could use this
power to include an area contaminated by the mine operation which is outside the area actually
being worked. Having said this, the Mines Act could benefit from some redrafting to remove any
doubt as to the authority of the Chief Inspector to deal with any off-site contamination
originating from the mine operations.
(c)

Adequacy of security

As a result of the limitations of the order powers under the Mines Act discussed in section (a)
above, the cornerstone of the Mines Act regime is the ability of MEM to take security as a
condition of the issuance of a Mines Act permit. If the mine is not reclaimed or other
environmental liabilities are not adequately addressed, MEM can use the security to pay for the
required work.
MEM candidly acknowledges that, until relatively recently, security taken under the Mines Act
was often inadequate. However, the MEM process for determining the amount of required
security has become more sophisticated and rigorous over the past few years.
Nevertheless, a number of issues remain regarding the security taken under the Mines Act. For
example:
•

Adequate security is not posted with respect to several existing permitted mine
sites.153 Although the Chief Inspector has the authority to increase the amount of

•
•

151
152
153

there should be clear requirements for public notification and input;
the roles of the RMDRC’s, and MELP’s role the RMDRC’s, need to be clarified and statutorily
protected; and
•
requirements for security should be set out more clearly.
MEM acknowledges that some of these comments are legitimate and should be addressed.
Mines Act, s. 17.
Mines Act, s. 1.
Mine Reclamation Security Policy in British Columbia, February 1995, Ministry of Energy, Mines and
Petroleum Resources.

138214-272384
VDO_DOCS #1046456 v. 1

- 48 -

security at any time, the Chief Inspector has, in certain cases, not exercised that
authority where the mine owner is not financially capable of providing additional
security. In these cases, the Chief Inspector may negotiate with the mine owner to
get the best possible security jeopardizing a new mine project or causing an
existing mine to shut down.154
•

MEM will commonly accept less than complete security from mine owners which
are viewed as financially strong. In such cases, the risk that reclamation work
will not be carried out is low given the strength of the mine owner. However,
risks remain, since MEM may misjudge the financial strength of a company. In
addition, the fortunes of large companies can change - particularly over the long
periods of time involved in dealing with sites with ML/ARD.

•

Although it is MEM’s policy to require full security where long term water
treatment is required, this policy is not always adhered to by MEM.

•

MEM does not always require security to cover the costs of repairs to or
replacement of water treatment facilities.155

•

Determining the amount of security to cover ML/ARD problems is very difficult
because of the need to calculate costs over the long term and because the nature
and scale of the ML/ARD problem may not be known for many years.

(d)

MEM has conflicting responsibilities and focus

The mandate of MEM is to manage the development of British Columbia’s mineral resources
and to implement policies and programs to encourage mine development while maintaining
environmental integrity.
This dual role – the promotion of a healthy mining industry and the maintenance of
environmental integrity - places MEM in a conflict of interest. All mine development has some
environmental impact. The degree of impact will be determined, in part, by decisions made in
the discretion of the Chief Inspector. A decision which takes into account the health of the
mining industry may result in greater environmental risk than would be allowed by a regulator
focussed only on environmental protection. For example, as noted above under section (c), the
Chief Inspector is sometimes willing to take less than full security so as not to cripple a mining
operation. It is also to be expected that MEM, with its primary focus on, and its good
relationships with, the mining industry, will have a different culture from MELP with its primary
focus on environmental protection. This difference in culture will undoubtedly result in different

154

155

For example, in one case, where a mine owner could not post the security requested by MEM, MEM
accepted charges on equipment and buildings as security, even though the value of this security will reduce
over time as the equipment and buildings depreciate.
MEM will sometimes require security for replacement of capital components of water treatment facilities
as part of the security obtained to cover regular maintenance items.
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perspectives and therefore different decisions. MEM has attempted to deal with its conflict
position by giving some MEM staff specific environmental protection roles.156
To be clear, we are not criticizing MEM for taking this approach which accepts that all economic
activity involves some compromise of the environment. Nor does it suggest that the Chief
Inspector is being lax in carrying out his mandate to protect the environment. In fact, more than
one non-MEM stakeholder pointed out that, in certain cases, MEM has been more rigorous in
protecting the environment than MELP. It is also readily apparent that MEM understands that
the promotion of a healthy and sustainable mining industry requires that mining be carried out so
as to maintain environmental integrity. However, there will undoubtedly be circumstances in
which the interests of MEM in promoting mining will result in decisions which are less
protective of the environment than if those decisions were made with environmental protection
as the sole criteria. In addition, even if such were not the case, there will be a perception that the
environment is not being adequately protected if MEM is the sole regulator of environmental
issues at mine sites. This perception is reflected in the comments of several stakeholders who
were concerned that mine development, not environmental protection, is the primary concern of
MEM.
(e)

Lack of expertise and resources

Many stakeholders, including some MEM representatives, expressed concern that MEM does not
have the requisite expertise to adequately address all of the environmental impacts of mine sites.
In general, MEM has significant expertise in dealing with ML/ARD, metal uptake in vegetation
and revegetation of sites but requires the expertise of MELP in respect of water quality, wildlife
and other receiving environment impacts. It was clear to all stakeholders that the expertise of
both ministries is required to deal with contamination issues at mine sites. Many stakeholders
noted that MEM also lacks sufficient staff to carry out its responsibilities. (The same comments
were also made about MELP staffing.)
(f)

Risks of mine sites

The contamination risks from mine sites range from inconsequential at exploration sites with
minimal land disturbance to significant at large operating mines.
There is a difference of opinion among the stakeholders as to whether there would be an
increased risk to the environment if, in general terms, the Contaminated Sites Provisions no
longer applied to mine sites. However, there is consensus that much exploration activity does
not pose a material risk of contamination and, consequently, that an exemption from the
Contaminated Sites Provisions in respect of certain types of exploration sites would be
acceptable.
Exploration work itself also encompasses activities which can have environmental impacts
which range from immaterial to significant, in the case of certain advanced exploration.
Therefore if an exemption from the Contaminated Sites Provisions is considered for exploration
sites, it will be necessary to decide whether all, or only certain levels and types of exploration
156

According to MEM representatives.
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activity, should be exempted. The Joint Submission proposes different exemptions depending on
whether the site is a greenfield or brownfield site and depending on the amount of excavated
rock at the site.
*

*

*

*

We conclude that, in most cases, the environment will be adequately protected under the Mines
Act process. In particular MEM’s process for taking security has substantially improved over the
past decade and, as a result, the residual risk of unfunded environmental liabilities going forward
has been reduced significantly. However, issues remain regarding MEM’s security process and
there will undoubtedly be situations in the future where the posted security will be insufficient to
address environmental issues at a mine site. In addition, there will be significant opposition from
environmental groups, First Nations and others if mines are regulated solely under the Mines Act.
Therefore, although MEM should remain the lead regulator of mines, and the Mines Act regime
the primary process to deal with contamination issues at mine sites, MELP must continue to play
a role in dealing with these issues.
(2)

Waste Management Act

If it is determined that MELP should continue to have a role in dealing with contamination issues
at mine sites, it does not necessarily mean that MELP needs to use the Contaminated Sites
Provisions to play that role. MELP also has its permitting powers and the power to issue
pollution abatement orders and pollution prevention orders under sections 31 and 33 of the
WMA.
(a)

Permitting powers

MELP’s power to issue permits for discharges from mine sites provides substantial authority to
address contamination issues. It can impose requirements that standards for discharges be met,
including discharges of ML/ARD and other substances. MELP can also require the collection
and treatment of discharges, the monitoring of discharges and water quality, and the undertaking
of assessments of existing or potential impacts. MELP can also require that the applicant for a
permit construct works and post security, as requirements of the permit. If, after issuing a
permit, the manager believes that an amendment of the permit is required to protect the
environment, the manager may, on his own initiative, amend the permit. An amendment can
require that the permittee construct new works and change its method of discharging or handling
waste. This gives the manager significant powers to deal with tailings impoundments and waste
rock piles. MELP’s permitting powers are particularly suited to dealing with ML/ARD. The
primary limitation to these powers is that they only allow current owners to be required to
address environmental issues.
(b)

Pollution abatement and pollution prevention orders

The section 31 and 33 order powers raise two broad issues:
•

Given the existence of sections 31 and 33, in particular their retroactive
application, are the Contaminated Sites Provisions necessary to protect the
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environment? To put it another way, to the extent there is a gap in the
environmental protection afforded by the Mines Act regime, is that gap narrowed
sufficiently by the powers given to MELP under sections 31 and 33 so that the
Contaminated Sites Provisions are not needed?
•

Alternatively, given the existence of the Contaminated Sites Provisions, are the
powers in sections 31 and 33 necessary to protect the environment?

Before responding to these questions, we will review the scope of sections 31 and 33.
(i)
•

Section 31: Pursuant to section 31, a manager may require, among other things,
that a person undertake investigations, carry out work to control, abate or stop
pollution and carry out remediation in accordance with criteria established by the
Director. The definition of remediation is the same in this section as in the
Contaminated Sites Provisions. Therefore, the scope of the order powers under
section 31 and the Contaminated Sites Provisions is similar in many respects.157

•

Section 33: Pursuant to section 33, a manager may require a person to do the
same things as a person may be required to do under section 31, except that such
work will be in relation to the prevention of pollution and, therefore, there is no
power to order abatement or remediation of pollution. The powers under
section 33 will, in some cases, be beyond the scope of the powers in the
Contaminated Sites Provisions because (i) they may be exercised even in the
absence of a contaminated site, a precondition to the issuance of a remediation
order under the Contaminated Sites Provisions, and (ii) they focus on prevention
of pollution whereas a remediation order focuses primarily on remediation of
existing contamination. However, in the mining context, these differences may
not be as pronounced as they first appear. Firstly, a mine site will usually
constitute a contaminated site so that an order could be made regarding a mine
under the Contaminated Sites Provisions in most situations where an order could
be made under section 33. Secondly, although a remediation order focuses on
remediation of existing contamination, any required remediation work will
undoubtedly include work necessary to prevent pollution as well. For example,
work carried out to remediate current ML/ARD will be designed to prevent future
ML/ARD as well. Consequently , in the mining context, the distinction between
the powers under section 33 and the Contaminated Sites Provisions will not, in
most circumstances, be overly significant.
(ii)

•

157

What can be ordered?

Who can be ordered?

Section 31: Section 31 imposes liability on two categories of persons:

Although the scope of the order powers is similar in many respects, there are a number of differences in the
detail as discussed on page 56.
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&

a person who had something to do with the contamination because they
had “possession, charge or control” of the polluting substance when it was
introduced into the environment (section 31(1)(a)) or who “caused or
authorized” the pollution (section 31(1)(c)); or

&

a person who currently owns or occupies the land on which the substance
is located or from which the substance escaped.

Generally, therefore, section 31 imposes liability on the current owner and
occupier of a site whether or not they had any involvement with the escape of the
contaminant and on persons who had some involvement in causing the pollution.
In this sense, liability under section 31 is more akin to liability under the
Contaminated Sites Provisions than liability under the Mines Act which imposes
liability only on the current owner of the site. However, the liability net is not as
broad as under the Contaminated Sites Provisions. The primary difference is that
section 31 does not impose liability on intervening owners or operators who did
not have a role in causing the pollution.158 However, this difference is not as
pronounced in the mining context because of the nature of contamination at mine
sites. For example, a person who created a waste rock pile would likely be liable
both for the direct contaminating effects of the pile itself as well as for any
ML/ARD which subsequently develops from the waste rock. A subsequent owner
may not be liable for the direct effects of the waste rock because that person did
not have possession, charge or control of the waste rock at the time it was first
introduced into the environment. However, such “innocent” subsequent owner
will likely be liable for any ML/ARD emanating from the waste rock during his
tenure.159
•

Section 33: The group of persons caught by section 33 is broader than the
persons caught by section 31. For example, under section 33(3)(a), not only the
person who had possession, charge or control of the polluting substance at the
time it was introduced into the environment but also anyone who had possession,
charge or control of the substance subsequently, is subject to a section 33 order.
Similarly, under section 33(3)(c), any past owner or occupier of the lands on
which the substance is located is caught. On a literal reading of section 33(3)(c),
it would apply to owners of the property prior to any polluting substance being
placed on the property and to intervening owners even if they had no involvement
with, or knowledge of the presence of the polluting substance.
The scope of the persons caught by section 33 may be narrowed by the courts.
For example in British Columbia Railway Co. v. Driedger 1988 BCJ No. 3053,

158

159

For example, in an Environmental Appeal Board decision, Domtar Inc., West Fraser Timber and the
Deputy Director of Waste Management, EAB, 89/10, West Fraser Timber was relieved of liability under
the predecessor to section 31, even though it was a tenant which was involved in carrying out work in
respect of the contaminated area, because it did not have possession of the polluting substance at the time it
escaped.
ARD is a polluting substance: Cominco and the Director of Waste Management, EAB, 90/11
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affirmed on appeal, the current owner of the polluted land (B.C. Rail) was
relieved of liability under the predecessor to section 31 on the basis that the
legislature did not intend to impose absolute liability on an owner who had
nothing to do with, nor any knowledge of, what had occurred. Subsequent to this
decision, section 22 was amended by adding the predecessor to section 31(1)(c)
which imposes liability on current owners. However, the general statement in the
case may still be applicable. The same comment was made in an Environmental
Appeal Board decision160 in which the Board found that the predecessor sections
to sections 31 and 33 are intended to capture only those who knew of the
pollution or who benefited from it.
In general terms, more persons are likely caught under section 33 than section 31, and more
persons are likely caught under the Contaminated Sites Provisions than under either sections 31
or 33 (although there may be circumstances where a person caught by section 31 or 33 is not
caught under the Contaminated Sites Provisions because of the exemptions from liability in the
Contaminated Sites Provisions). However, in most circumstances in the mining context, the
group of persons caught by sections 31 and 33 will not usually be materially different from those
caught under the Contaminated Sites Provisions.
(iii)

Nature of liability

A central feature of the Contaminated Sites Provisions is that each responsible person is
absolutely, retroactively and jointly and severally liable for all costs of remediating a
contaminated site. Notwithstanding the joint and several liability principle, allocation of liability
is contemplated under the Contaminated Sites Provisions.
Although not expressly stated, some or all of the principles of liability under the Contaminated
Sites Provisions may be applicable to sections 31 and 33. For example:

160

161

•

Liability under sections 31 and 33 is absolute, in that no due diligence defence is
available to a person subject to a pollution abatement or prevention order.

•

A person will be retroactively liable under sections 31(a) and (c) and sections
33(3)(a), (b) and (c).161

•

A person named in an order likely will be jointly and severally liable for the costs
incurred to respond to the order. This follows from the fact that any person within
the categories of persons potentially subject to the order can be required to carry
out all requirements of the order, even if other potential recipients of the order are
not named in, or are not able to respond to, the order.

Lamford Forest Products and Manning Jamison Ltd. and Deputy Director of Waste Management and
Goodridge Peninsula Holdings Inc., EAB, Appeal No. 95/09(b)
West Fraser Timber Co. v. British Columbia, [1998] B.C.J. no. 2127 (BCSC)
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•

The fact that more than one party can be named on an order suggests that the
manager or the courts, or both, have a power to allocate responsibility for the
costs of carrying out the terms of the order.

•

The applicability of the foregoing principles of liability to section 31 orders may
also arise from provisions in the Contaminated Sites Provisions. Section 27(1) of
the WMA which sets out the liability principles applicable under the Contaminated
Sites Provisions is stated to apply to any person who is “responsible for
remediation of a contaminated site.”162 Under section 27.1(6), an order to
remediate under section 31 can only be made to a responsible person in respect of
a contaminated site. Therefore section 27(1) will apply to remediation carried out
under section 31. Similarly a person who carried out remediation under
section 31 would also appear to have the benefit of the cost recovery action in
section 27(4) which provides that “any person who incurs costs in carrying out
remediation at a contaminated site may pursue in an action or procedure the
reasonably incurred costs of remediation from one or more responsible persons in
accordance with the principles of liability set out in Part 4.” The section is not
limited to persons ordered to remediate a contaminated site under the
Contaminated Site Provisions.
(iv)

Additional refinements of the Contaminated Sites Provisions

The most obvious difference between the Contaminated Sites Provisions regime and the
“regime” under sections 31 and 33 is that the Contaminated Sites Provisions contain detailed,
specific processes, standards, public consultation requirements, exemptions from liability,
limitations on liability, provision for the issuance of approvals in principle and conditional
certificates of compliance and a number of other refinements to the process of dealing with
contamination. None of these elements are contained in under sections 31 and 33. Consequently,
a decision to rely on sections 31 and 33 rather than the Contaminated Sites Provisions, will mean
that these refinements will not be available for the benefit of both the regulator and the
regulated.163
In conclusion, in a particular circumstance there may be differences in the application of sections
31 and 33 and the Contaminated Sites Provisions. However, in the mining context, the two
liability regimes provide substantially similar powers to MELP (although the section 31 and 33
powers lack many of the refinements of the regime under the Contaminated Sites Provisions).
Therefore, we conclude that MELP would have materially similar powers to deal with
contamination issues at mine sites as it does today if it had its powers under the Contaminated
Sites Provisions but not its powers under sections 31 and 33, and vice versa.

162

163

WMA, S. 27(1). A person is responsible for remediation at a contaminated site is absolutely, retroactively
and jointly and severally liable ... for reasonably incurred costs of remediation ...
Note however that the standards under the Contaminated Sites Provisions could be incorporated for use in
determining appropriate clean-up regardless of the regime under which remediation is regulated.
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D.

ADMINISTRATIVE AND MISCELLANEOUS ISSUES

(1)

Administrative regime

To a number of mining industry stakeholders, liability is not the primary concern related to the
Contaminated Sites Provisions. The more significant issues arise from the dual administrative
regimes for dealing with contaminated mine sites under the Mines Act and the Contaminated
Sites Provisions. The existence of two, unintegrated systems administered by two ministries
may lead to unnecessary duplication and conflicting administrative requirements. For example:
•

Security can be required under the Contaminated Sites Provisions and the Mines
Act to secure remediation and reclamation requirements.

•

According to mining representatives some of the requirements of the
Contaminated Sites Provisions are not well suited to mine sites. For example, the
primary purpose of preliminary and detailed site investigations is to provide
information to determine whether a site is a contaminated site. A number of
stakeholders commented that these are unnecessary steps given that mine sites
will be contaminated sites. The problems related to the contamination can be
determined more efficiently by a more directed investigation than a preliminary
and detailed site investigation under the Contaminated Sites Provisions.

•

Conflicting and duplicative requirements can be imposed by MEM and MELP
under their respective powers. For example, a manager may require a site
investigation even though the mining company has or is in the process of
undertaking investigations required under its reclamation permit or has already
commenced final reclamation of the site. This has apparently occurred at the
Sullivan mine. As well, a manager can impose remediation requirements under
the Contaminated Sites Provisions which differ from the reclamation
requirements imposed under the Mines Act.

We conclude that there should be a “one window” approach to the reclamation/remediation of
mine sites. The mining industry should not be subjected to more than one administrative process
for dealing with these issues. The RMDRCs are an existing forum which is well-suited to
carrying out a one-window approach.
(2)

Security requirements

Financial security can be required under both the Contaminated Sites Provisions and the Mines
Act to secure remediation and reclamation requirements.
MEM and MELP have entered into an agreement to provide a one window approach to deal with
security for clean-up. The “Bonding Agreement Regarding the Joint Administration and
Regulation of the Mining Industry” (August 1991) is directed at reducing duplication regarding
security required from mines. The agreement predates the Contaminated Sites Provisions. The
agreement provides that:
•

MEM has the lead role in collecting and administering security;
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•
•
•
•

mining companies must post security before a reclamation permit will be issued;
MELP requirements must be included in the security;
MEM and MELP are to establish a formula for estimating the amount of required
security; and
the security is to be available to meet the requirements of both ministries and will
not be released until the concerns of both ministries are met.

The agreement should be updated to refer to the Contaminated Sites Provisions and to clarify the
legal basis upon which the security is available to MELP if required. However, it does reflect a
reasonable approach to harmonizing the security requirements under the Mines Act and
Contaminated Sites Provisions.
(3)

Fees

Under the Contaminated Sites Provisions fees are charged by MELP for the review of reports
and the issuance of decisions and other actions. The amount of the fee is based on the size and
complexity of the site, and sometimes on the number of legal parcels comprising the site. Since
mine sites are often large, complex sites, encompassing many legal parcels, the fees can be
significant. Some mining companies complain about paying fees for reviews and other work
done by MELP which duplicates work already done by MEM.
We understand that MELP is currently not charging mining companies fees under the
Contaminated Sites Provisions regarding mine site contamination issues. It is unclear how
MELP can exempt mine companies from the fees given that the requirement to pay fees is
mandatory under section 18 of the Contaminated Sites Provisions. 164
(4)

Soil relocation agreements

The Contaminated Sites Provisions contain requirements regarding the movement of soil from a
contaminated site to an off-site location. If mine sites are given a blanket exemption from the
Contaminated Sites Provisions, these requirements will not apply to soil moved from a mine site
to an offsite location. If mining companies are exempted, the requirements will still apply.
(5)

Remediation standards

If mines are exempted from the Contaminated Sites Provisions, the remediation standards under
the Contaminated Sites Provisions would not automatically apply to mine sites. However, to the
extent it is determined that these standards are useful, they can be incorporated into the Code by
reference.

164

CSR, s.9(17) “The manager may only exempt a person from paying fees for small-size simple sites if the
manager believes that the payment of the fees would be an unmanageable financial burden on the person
required to pay it.”
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(6)

Risk assessment process

Many stakeholders pointed out that the risk assessment process under the Contaminated Sites
Provisions is inappropriate for mine sites. However there is no alternative process focussing on
mining risks either under the Contaminated Sites Provisions or the Mines Act. Most stakeholders
regard this as an important issue to be addressed. We have been advised that MEM and MELP
have agreed to engage a consultant to formulate a mine specific risk assessment process.
(7)

Different approaches in regions

Some mining companies complain that the Contaminated Sites Provisions are administered
differently depending upon which regional manager is involved. To a large degree, this is
because managers have the discretion under the WMA to determine how to apply the
Contaminated Sites Provisions. They are not under the control of MELP headquarters in
exercising that discretion.
This discretion poses a difficulty in harmonizing the Mines Act and the Contaminated Sites
Provisions through MELP policy. Although one would expect the managers to comply with
MELP policy in most cases, they are not required to do so. In fact, the Environmental Appeal
Board and the courts have held that a manager must exercise his discretion in making a
determination, not merely follow MELP policy165.
(8)

Financial Administration Act

The Financial Administration Act (“FAA”) provides that the government may give an indemnity
if the indemnity is approved by the Minister of Finance and Corporate Relations or reviewed and
accepted by the Risk Management Branch.166
This process has been used in at least one case involving a mine site to protect a mining company
wishing to transfer its mine from liability regarding contamination issues upon transfer of the
mine.167 Under the process, a mining company can obtain an indemnity from the government so
that if the mining company is named in a remediation order or sued under a cost recovery action
it could call on the government to indemnify it from liability thereunder.168
There are at least three problems with this option. Firstly, the process, in effect, shifts
obligations to carry out remediation and reclamation work to the taxpayers. This, in itself, is not
necessarily a problem. An argument can be made that, in some cases, the economic and social
benefits of giving the indemnity to ensure that a mine remains operating will far outweigh the

165

166
167
168

In Rustad Bros. et al v. Deputy Director of Waste Management (94/39, Sept. 27, 1995) the Environmental
Appeal Board held that the regional manager had fettered his discretion in amending a series of permits by
incorporating MELP policy. The Board ordered that the manager exercise his discretion in reconsidering
the permit amendments. While it may be useful to have all of the regions uniformly applying the
Contaminated Sites Provisions according to policy, this could be open to challenge.
FAA, s.72(1); Guarantees and Indemnities Regulation, s.1
The case involved the sale of the Boliden mine.
The terms of the indemnity granted regarding the Boliden mine have not been made public. Therefore, we
do not know whether it operates as set out in this paragraph.
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risk that the government will need to spend some money on reclamation in the future. Secondly,
there is a concern that the indemnity will be granted but the government will be slow to carry out
any reclamation work if required to do so under its indemnity obligations. If this concern is
justified, there is a potential risk to the environment from use of this process. Thirdly, all of the
stakeholders who referred to the FAA process expressed concern over the lack of public
participation and transparency in the process. MEM and MELP have entered into a protocol
setting out guidelines governing when an indemnity should be granted. However the process and
criteria need to be refined and publicized.
There are advantages to the process. Most importantly, it allows for a case by case evaluation of
the risk associated with a particular site and a decision as to whether the increased risk to the
taxpayer of granting the indemnity is outweighed by the benefits of doing so. Given the great
variation in risks associated with different mine sites, this has advantages over a blanket
exemption.
The FAA process also leaves the indemnified party as a responsible person, which may be made
subject to a remediation order or be sued in a cost recovery action (for which they are to be
indemnified by the government). As such, there is an increased likelihood that contamination
will be dealt with than if a mining company or the mine site are merely exempted from the
Contaminated Sites Provisions, thereby creating a gap in responsibility for the site. A blanket
exemption also unfairly results in increased liability on other responsible persons in respect of
the site. They will be obliged to pay the share which would otherwise be borne by the exempted
party as a result of the joint and several liability principle. Finally, the scope of the indemnity
can be crafted to suit the particular circumstances of each case. For example, the indemnity
could be drafted to cover liability of any kind regarding contamination of a site (i.e., liability
under the Mines Act, Contaminated Sites Provisions, sections 31 and 33, Environment
Management Act, Fisheries Act and at common law) or the indemnity could have a narrower
scope. It could also be drafted to deal with all types of contamination or only core mining
contamination.
(9)

Obligation or discretion to impose Contaminated Sites Provisions

Some proposals advanced to reduce duplication under the Mines Act and Contaminated Sites
Provisions propose that the managers agree to refrain from exercising their powers under the
Contaminated Sites Provisions. In this context, a question has been raised as to whether
managers have the discretion not to impose the Contaminated Sites Provisions.
Managers are given the discretion whether to exercise most powers under the Act. For example,
a manager has a discretion as to whether to require site investigations169 and issue remediation
orders.170 The manager also has a discretion regarding whether to require financial security171
and public consultation.172 Of particular significance, in considering whether a person should be
required to undertake remediation, a manager may determine whether to require that remediation

169
170
171
172

WMA, s. 26.2.
WMA, s. 27.1(3).
WMA, s. 27.1(2).
WMA, s. 27.1(1).
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begin promptly considering, in consultation with the Chief Inspector, the requirements of a
Mines Act reclamation permit.173 This provision was presumably included in the WMA to
promote harmonization between the two regulatory regimes. A manager therefore has the
discretion not to exercise his powers where the contamination is being adequately addressed
under the Mines Act regime.
In summary, there are very few examples in the Contaminated Sites Provisions where a manager
is required to exercise the powers provided.
(10)

Liability for off-site impacts

Some proposals have suggested that the Contaminated Sites Provisions should not apply to mine
sites but that they should apply to off-site impacts from the site. It is not clear how such an
exemption would assist mine companies with respect to their most significant concern,
ML/ARD. Once the ML/ARD migrates off-site, the Contaminated Sites Provisions would apply
to it. As such, any current or past owner or operator of the site would become liable to deal with
the problem.174 Therefore, if an exemption were given only for on-site issues, mining companies
would continue to have a contingent liability under the Contaminated Sites Provisions in respect
of ML/ARD migrating off-site.
(11)

Change in land use

A mine is a temporary use of land. It will eventually be returned to some other use. An
exemption for mines or mining companies under the Contaminated Sites Provision will have to
take into account the impact on, and application of, such exemption in the context of such postmining use.
For example, proposals have been made that exempt a mine site from the Contaminated Sites
Provisions until the site is transferred for use for a non-mining activity. The problem with these
proposals is that, upon such transfer, the Contaminated Sites Provisions will again apply to the
site. At that time, the past owners and operators will again become jointly and severally liable in
respect of the site. This does not achieve what those advocating an exemption are seeking; they
will only have an exemption for as long as the site remains a mine site. If this approach is
adopted, mining companies will have to accept that they have a contingent liability regarding the
site which will spring back into life upon a change in use of the site.
One way to deal with this issue is to grant exemptions to mining companies rather than mine
sites. Each time the mine is transferred, the new owner would assume liability for all past
contamination and the past owner would be released from liability.
The liability regime regarding mines must also consider the position of post-mining users of the
site. If the site becomes subject to the Contaminated Sites Provision upon a change in use to,
say, forestry, the logging company then using the site will be jointly and severally liable for all

173
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WMA, s. 27.1(3)
Pursuant to WMA, s. 26.5(2), a current or past owner or operator of a site is responsible for contamination
which migrated from the site.
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mining contamination at the site (the plight of the logging company will be exacerbated if the
exemption for the mine site is designed such that the liability of past owners and operators of the
mine site does not spring back to life upon the change in use). As a result, the goal of putting the
land back into productive use may not be realized if potential subsequent users fear liability for
past mining contamination.
One way to deal with this problem is to require the last permittee at the site to maintain liability
for it upon a change in use. Another way is for the government to assume liability for all past
contamination once mining has ceased and the use changed.
(12)

Public Involvement

Some stakeholders commented on the limited public notice of, and opportunity for consultation
regarding, decisions respecting mine reclamation. The Mines Act provides for public notice but
such notice is not mandatory, nor is it given in all cases. There is a greater opportunity for public
access to information and public input under the Contaminated Sites Provisions.175
If MELP does not exercise its powers under the Contaminated Sites Provisions in relation to
mine sites, either voluntarily, as is currently the case in some regions, or because mines are
exempted from the Contaminated Sites Provisions, the notification requirements in the
Contaminated Sites Provisions will not be invoked. Of particular significance, if mines are
exempted from the Contaminated Sites Provisions, mines will not be included in the site registry.
The site registry is a useful tool for informing the public about the environmental condition of a
property.
To the extent that one is of the view that public consultation will result in better remedial
options, exempting mines from the Contaminated Sites Provisions could have a negative impact
on environmental protection. Perhaps more importantly, public consultation will likely increase
public confidence in decisions made by government.

175

Discussed at page 38.
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PART 5 - LAW IN OTHER JURISDICTIONS
This part contains a brief summary of the law regarding contaminated mine sites in three other
Canadian jurisdictions.
A.

QUEBEC

In Quebec, the Mining Act administered by the Ministry of Natural Resources and the
Environment Quality Act administered by the Ministry of the Environment address
environmental impacts from mining activities.
The Mining Act was amended in 1995 to provide a regime for rehabilitation of mine sites. Under
this new regime, the holder of mining rights who conducts exploration work, carries out mining
operations, operates a concentration plant or conducts mining operations on tailings must file a
rehabilitation plan with the Natural Resources Minister. The rehabilitation plan must be carried
out either progressively during the course of operations or upon cessation of operations. The
rehabilitation obligation remains until the Natural Resources Minister issues a certificate of
release. A certificate of release may be issued in two situations:
•

where the mine is sold to a third party who undertakes to meet the required
reclamation objectives: Prior to issuing a certificate of release in this situation the
Ministry of Natural Resources (“MNR”) will take into consideration the
purchaser’s capacity to perform the rehabilitation and the amount of the security
to be provided. The Ministry will sometimes consult on an informal basis with
the Ministry of Environment (“MOE”) before issuing the certificate of release.

•

where the site has been rehabilitated to the Ministry’s satisfaction or where no
rehabilitation work is considered necessary: The MNR and the MOE have
entered into a protocol which requires consultation by the MNR with the MOE
before issuing a certificate of release. However the MOE is not a party to the
certificate of release.

Being released from liability under the Mines Act does not restrict the application of the
Environment Quality Act. Under this Act, persons who actually contaminated a mine site or
allowed contamination to occur may be subject to fines and imprisonment and to remediation
orders. Prosecutions resulting in penal sanctions are subject to a two year limitation period.
However, the issuance of a remediation order is not subject to any limitations and may be issued
against a person who caused or allowed contamination notwithstanding the cessation of mining
operations or the transfer of the person’s interest. Notwithstanding the foregoing, a
representative of the MNR advised that he was not aware of any case in which the MOE has
exercised its powers under the Environment Quality Act after an MNR certificate of release had
been issued in a situation where the rehabilitation process had been completed.
B.

ONTARIO

The Ontario Mining Act provides that when conditions set by the Minister of Northern
Development and Mines are met and mining lands are surrendered, the mining companies
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involved with the site are exempted from liability under key sections of the Ontario
Environmental Protection Act (“EPA”).176
The Minister may refuse to accept surrender of a mine site in which case liability will continue.
The exemption protects the companies from remediation orders, waste removal orders and
preventative measures orders under the EPA. The section does not protect the mine company
from any prosecutions or administrative penalties which may be imposed under the EPA. There
is no exemption from the Ontario Water Resources Act (“OWRA”) or other statutes which may
apply. However the key order powers, which allow for the imposition of liability on past owners
will not apply. The provisions which do apply (prosecutions and OWRA) are subject to a two
year limitation period. When an operating mine is transferred, the previous mine owner will
remain liable under the EPA.
C.

ALBERTA

The Alberta Environmental Protection and Enhancement Act requires that “operators” reclaim
land and obtain a reclamation certificate. Operators include current and past operators of a site.
Operators may be required to post security however the amounts are very low. The security
system is currently being reviewed. Upon receipt of a reclamation certificate, the operator
cannot be subject to an environmental protection order. However, the Act allows a “director”
under the Act to designate a site a contaminated site where a substance may cause, or has caused,
a significant adverse effect. This designation may be made even if a reclamation certificate has
been issued for the site. Once a site has been so designated, the director may issue an
environmental protection order ordering any “person responsible” to clean up the site. Persons
responsible include past and present owners of the substance or thing or persons who have or had
charge or control of the substance or thing. Therefore orders can be made against past owners
even where they have reclaimed a site and received government sign-off on the reclamation.

176

s. 149.1(4)
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PART 6 - OPTIONS
There is a myriad of potential options, and combinations of options, to address the various issues
discussed in Part 4. This Part discusses some of the primary options.177
The options are categorized based on whether they relate to (i) all mine sites, (ii) exploration
sites, (iii) operating mine sites (including closed mine sites), (iv) “good samaritan” remediation
of historic mine sites; or (v) administrative issues.
A.

ALL MINE SITES

(1)
Sections 31 and 33 not to apply to prevention or remediation of contamination at
mine sites. Amend sections 31 and 33 of the WMA so that these sections do not give MELP
managers the power to order prevention or remediation of contamination at, or originating from,
a mine site.
Comment: The fundamental issue underlying this report is the relationship between the Mines
Act and the Contaminated Sites Provisions of the WMA. However, there is an additional
complication because the WMA contains a third regime for dealing with contaminated sites under
sections 31 and 33.
In our view, it is inappropriate for the WMA to contain a sophisticated, detailed regime to address
contaminated sites, while retaining powers to deal with exactly the same issues under the order
powers in sections 31 and 33. In a crude way, sections 31 and 33 duplicate the remediation order
powers in the Contaminated Sites Provisions. The existence of these sections merely creates
additional ambiguity for both the regulator and the regulated.
The sections add little to the manager’s powers under the Contaminated Sites Provisions
regarding the remediation of contaminated sites. The only additional power of significance is
under section 33, whereby a manager may order steps to prevent pollution, even if a site is not a
contaminated site and, as a result, is not subject to the Contaminated Sites Provisions. However,
a similar power is given to the minister under section 12 of the WMA which deals with spill
prevention.178 In any event, with respect to core mining contamination, section 33 would almost
invariably be used where the pollution to be prevented is caused by existing contamination such

177
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It is important that the reader review the definitions set out in Appendix B before reading this Part. The
definitions of “brownfield area”, “contaminated site”, “contamination”, “greenfield site”, “mine site”,
“mining company” and “small scale exploration” are of particular importance. The distinctions among
“contaminated site”, “mine site” and “brownfield site” are important. An exemption from being a
responsible person under the Contaminated Sites Provisions is an exemption in respect of a “contaminated
site” since this is the term used in the WMA. All parts of a “contaminated site” will not necessarily be
contaminated. A parcel of land will be a “contaminated site” even if only a small portion of it is
contaminated. A “brownfield area” and a “mine site” may be essentially coterminous with a “contaminated
site” or may constitute only a part of the “contaminated site”. We have not always used these terms
precisely in accordance with their definitions in this report where the distinctions are not critical. However,
we have attempted to use the terms precisely in the Recommendations on Part 7.
Section 12 of the WMA provides that the minister may order a person with possession, charge or control of
a polluting substance to, among other things, carry out measures to prevent or abate an escape or spill of a
substance. A limitation on this power is that it can only be exercised by the minister, not by a manager.
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that the site is a contaminated site (i.e. ML/ARD from the existing waste rock piles), in which
case a manager may issue a remediation order under the Contaminated Sites Provisions to
prevent additional contamination.179 However, the same cannot be said of all potential
contamination at mine sites (i.e. such as hydrocarbon and chemical spills) and therefore the
Contaminated Sites Provisions should be amended to include pollution prevention order powers.
Sections 31 and 33 will need to be maintained to regulate environmental concerns at mine sites
which do not involve core mining contamination.
(2)
Exemption for all mine sites from the Contaminated Sites Provisions. Exempt all
mine sites from the Contaminated Sites Provisions but leave sections 31 and 33 in place.
Comment: This option would return the regulation of contamination on mine sites to the
situation which existed prior to the Contaminated Sites Provisions coming into force on April 1,
1997. Liability for contamination on a mine site would be borne by the current owner of the
mine under the Mines Act and the WMA permitting powers, except to the extent that sections 31
and 33 applied to impose liability on past owners and operators. While orders could be made
against past owners and operators in certain circumstances under sections 31 and 33, mining
companies would avoid the much broader joint, several and retroactive liability provisions of the
Contaminated Sites Provisions.
Providing an exemption for a type of site, rather than an entity such as a mining company, is a
departure from the scheme of the Contaminated Sites Provisions which generally grants
exemptions to entities, not properties. One of the consequences of exempting mine sites rather
than mining companies is that, through this mechanism, both liability and administrative issues
under the Contaminated Sites Provisions are addressed. In other words, as long as the exemption
applies, none of the liability or administrative aspects of the Contaminated Sites Provisions apply
to the mine site. If the exemption applied only to mining companies it would not affect MELP’s
right to exercise all of its powers under the Contaminated Sites Provisions except against the
mining company that obtained an exemption. If the site is exempted, all parties who would
otherwise be “responsible persons” would enjoy the benefits of the exemption. In addition, this
option would mean that certain useful aspects of the Contaminated Sites Provisions, such as the
soil relocation provisions, remediation standards, the civil cause of action and the site registry,
would not apply to mine sites. Of course, the exemption for mine sites could be drafted such that
the soil relocation provisions continued to apply to mine sites and the remediation standards
could be adopted by MEM by way of regulation or policy.
If this option is implemented, consideration will have to be given to what will happen when the
exemption ceases because the site is used for a non-mining purpose. At that time, the site will
again fall under the Contaminated Sites Provisions and all past owners and operators of the site
will again become subject to the retroactive, joint and several liability provisions. Therefore, this
option will not solve the concerns of the mining industry because mining companies will always
have a contingent liability regarding the site which would spring into life upon the site being
returned to non-mining uses. In order to avoid this problem, this option would have to apply
179

“Remediation” is broadly defined in the WMA to include “action to eliminate, limit, correct, counteract,
mitigate or remove any contaminant.”
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such that any owner or operator of the site prior to the change in use would enjoy an exemption
under the Contaminated Sites Provisions notwithstanding the change in use.
There was little interest expressed by the stakeholders, including mining industry representatives
in reverting totally to the pre-1997 regime.
B.

EXPLORATION SITES

This section applies to sites where “exploration activities”, as defined in the MX Code, are
carried out. Generally, exploration activities do not present a significant risk to the environment.
Therefore, environmental protection is of less concern regarding these sites than operating mine
sites. However, the risk from exploration work increases as the land disturbance resulting from
exploration work increases.
(3)

Maintain the status quo. Make no changes to the current liability regime.

Comment: With this option, a mining company that transfers or surrenders its interest in an
exploration site will remain jointly, severally and retroactively liable under the Contaminated
Sites Provisions in respect of existing and future contamination at the site. It will also remain
subject to orders under sections 31 and 33. This option will not address the concerns of the
mining industry regarding the impact of liability under the Contaminated Sites Provisions on
transferability of exploration sites. This option is not supported by most stakeholders.
(4)
Clarify minor contributor protection. Clarify the protection afforded minor
contributors pursuant to section 27.3 of the WMA by:
•

amending section 27.3 to require the manager to grant a “responsible person”
minor contributor status if the conditions of the section are satisfied; and

•

clarifying, through policy or regulation, the types of circumstances under which a
“responsible person” who has satisfied the requirements of sections 27.3(1)(a)
and (b) will not satisfy section 27.3(i)(c).

Comment: The purpose of the minor contributor section of the Contaminated Sites Provisions is
to relieve “responsible persons”, who have only contributed a minor amount to the
contamination, from onerous joint and several liability provisions. Therefore, it is specifically
designed to address the concerns of mining companies regarding the consequences of
transferring an exploration site. If mining companies were confident that they could obtain
minor contributor status where their contributions to contamination were insignificant, many of
the industry’s concerns would be resolved. They would not face the spectre of being a
“responsible person” in respect of a major mine site merely because they carried out exploration
work on the site. However, the minor contributor section, as currently drafted, does not provide
the requisite comfort. Until the questions regarding the application of the section are clarified by
the courts, or through experience with determinations made by managers over time, the minor
contributor section will remain problematic for mining companies without the changes proposed
in this option.
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The first change proposed in this option could be accomplished simply by substituting the word
“shall” for “may” in the first line of section 27.3(1). The second change will be more
complicated to draft and will require further discussion. However, at a minimum, it should
ensure that a “responsible person” who satisfies the requirements of sections 27.3(1)(a) and (b)
will not be denied minor contributor status merely because the person has the “deepest pockets”
or is the only remaining viable “responsible person”.
MELP should also consider the feasibility of defining what is meant by a “minor” contribution to
contamination. We recognize that this will be difficult. However, without some guidance on
this question, the protections afforded by the section remain uncertain for anyone who has
contributed beyond a very insignificant amount of contamination.180
(5)
Limit liability under Contaminated Sites Provisions to actual contribution to the
contamination. Limit the liability of a mining company in respect of a contaminated site to the
remediation costs that are attributable to the company’s activities if:
•

the company has only carried out exploration activities at the site;

•

the company has transferred or surrendered its exploration permit and its tenure
regarding the site; and

•

in respect of a transfer, the company was in compliance with its exploration
permit immediately prior to the transfer and, in respect of a surrender, the
company has satisfied all requirements of its exploration permit.

Comment: This option is similar to obtaining the protection afforded minor contributors in that it
imposes liability only for contamination caused, or contributed to, by the mining company, rather
than joint and several liability. As with the protection for minor contributors, this option does
not provide an exemption from liability under the Contaminated Sites Provisions and, therefore,
a mining company may have to fund remediation long after it leaves a site. However, the mining
company will not be faced with the prospect of being responsible for contamination from a major
mine that may subsequently be built on the site.
The differences between this option and minor contributor protection is that this option is not
limited to situations where the company is able to satisfy the conditions for being a minor
contributor. It therefore avoids some of the problematic aspects of the minor contributor
provision (discussed at Option (4)). However, if the option is only applicable in respect of
exploration sites, it will likely apply primarily in situations where the mining company is, in fact,
a minor contributor.

180

Consideration of this issue will involve a fundamental discussion of the rationale and fairness of the WMA
which imposes 100% liability on any responsible person above the minor contributor threshold. That is, a
responsible person who contributed for example, 5% of the contamination may obtain minor contributor
status and thereby only be responsible for 5% of the costs of remediation. A person who contributed 8% of
the contamination may not obtain that status and, as a result, will be responsible for 100% of the costs of
remediation if there are no other viable responsible persons available.
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This approach has a significant advantage over the exemption alternative proposed in Options
(6), (7) and (8), because it does not release a party which causes contamination from the
consequences of that contamination, but it does eliminate the spectre of joint and several liability
which is the primary concern of mining companies. Since this alternative does not provide a
release, it may be reasonable to provide the benefits of the limitation to all levels of exploration
work, not just to small scale exploration. This would assist in promoting exploration generally,
without increasing the risks to the environment.
The option will raise evidentiary issues regarding the mining company’s contribution to the
contamination. The onus will be on the mining company to establish the limits of the
contamination it caused. The same issue faces an applicant for minor contributor status.
(6)
Exemption from Contaminated Sites Provisions upon satisfaction of permit
conditions. Exempt a mining company from being a “responsible person” under the
Contaminated Sites Provisions in respect of a contaminated site if:
•

the company has only carried out exploration activities at the site;

•

the company has transferred or surrendered its exploration permit and its tenure
regarding the site; and

•

in respect of a transfer, the company was in compliance with its exploration
permit immediately prior to the transfer and, in respect of a surrender, the
company has satisfied all requirements of its exploration permit.

Comment: This option exempts a mining company which has transferred or surrendered its
interest in an exploration site from liability under the Contaminated Sites Provisions. Although
this exemption is not expressly subject to MEM approval, such approval is implicitly required
because, in respect of a surrender of interest, the exploration permit conditions imposed by MEM
must be satisfied and, in the case of a permit transfer, MEM’s express approval is required.
As sections 31 and 33 of the WMA will continue to apply, the company will remain liable for any
contamination it caused (as well as any other liability that may be imposed under section 33 as
discussed at page 54).
In some respects this option is not significantly different than the exemption provided by section
26.6(1)(e) of the WMA.181 Section 26.6(1)(e) provides an exemption for an otherwise
responsible person where the person acquired a site which was not a contaminated site provided
the person did not subsequently cause the site to become a contaminated site. This exemption
avoids the harsh result of a past owner of a site being jointly and severally liable to remediate

181

“26.6(1)(e) The following persons are not responsible for remediation at a contaminated site:
...
(e)
an owner or operator who owned or occupied a site that at the time of acquisition was not a
contaminated site and during the ownership or operation the owner or operator did not dispose of,
handle or treat a substance in a manner that, in whole or in part, caused the site to become a
contaminated site;”
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subsequent contamination of the site. However, the exemption in section 26.6(1)(e) may not be
available to a mining company that carries out exploration work because an exploration site will
often become a contaminated site as an inevitable consequence of the exploration work, even
though the work was carried in strict compliance with the exploration permit. Therefore, this
option is a relatively minor adjustment to the current principles of the Contaminated Sites
Provisions to accommodate the realities of the mining industry.
Consideration of section 26.6(1)(e) requires consideration of the distinction between
contamination generally and core mining contamination. If the rationale for this exemption is to
give a mining company the benefit of an exemption similar to section 26.6(1)(e), recognizing
that permitted exploration activities will often result in core mining contamination, it is arguable
that the exemption should not be available if the company causes other types of contamination,
such as hydrocarbon contamination. With respect to this type of contamination, there is no
difference between mining companies and other companies.
However, this distinction may not be significant when dealing with exploration sites. In order
for the exemption to apply to a mining company, the company will have to be in compliance
with its exploration permit. The permit will require that the exploration activities not have
caused contamination, other than certain permitted core mining contamination. Therefore, the
exemption will not be available if there is unremediated, non-core mining contamination at the
site. Consequently, we do not propose that the exemption be limited to core mining
contamination.
Since this exemption will remove the backstop provided by the Contaminated Sites Provisions,
MEM will have to consider putting more effort into inspecting exploration sites and increasing
the very small bonds which MEM often takes regarding these types of sites.
One might argue that a mining company should always remain responsible for all contamination
it causes. However, given the minimal environmental risk associated with exploration work and
for ease of administration, a complete exemption from liability without approvals from MEM or
MELP (except to the extent that requirements of these agencies are incorporated in the
exploration permit) may be appropriate.
The benefits of this exemption will come into effect upon transfer or surrender of the company’s
interest in the site and its exploration permit.
(7)
Exemption from Contaminated Sites Provisions and sections 31 and 33 upon
satisfaction of permit conditions. Exempt a mining company from being a “responsible person”
under the Contaminated Sites Provisions and sections 31 and 33, if the conditions in Option (6)
are satisfied.
Comment: This option is the same as Option (6) except that the mining company will also not be
subject to section 31 and 33 orders regarding remediation of contamination182. If this option is

182

The reference to exemptions from sections 31 and 33 in this, and the subsequent, options is to the
amendment to sections 31 and 33 contemplated in Option (1) but only in respect of the particular
circumstances being dealt with by the option in question.
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chosen, upon surrender of a mining company’s interest in an exploration site and related permits,
and release of any security provided under the Mines Act, all residual liability regarding the
contamination at the site would be borne by the government. In the case of a transferred
exploration site, any liability regarding the site would be borne by the transferee.
Unless companies undertaking exploration work are exempted from sections 31 and 33 as well as
from the Contaminated Sites Provisions, they will remain potentially liable for contamination
arising from their work on site after they have surrendered or transferred their interest in the site.
The Joint Submission and the CSIC Mining Subcommittee both propose options whereby an
exemption is given regarding only the “retroactive” provisions of sections 31 and 33 so that
MELP retains the ability to exercise the powers in sections 31 and 33 against the current owner
or operator of an exploration site. Such powers are similar to MEM’s powers under the Mines
Act.
If this option is chosen, MELP will lose its power to deal with remediation of contamination
under the WMA, other than through its ability to control discharges, including ML/ARD
discharges, through the WMA permitting system and requirements regarding spills.
(8)
Exemption from Contaminated Sites Provisions (and sections 31 and 33) upon satisfying
permit conditions and obtaining MELP approval. Exempt a mining company from being a
“responsible person” under the Contaminated Site Provisions (and sections 31 and 33) if the
conditions in Option (6) are satisfied and MELP approves the exemption.
Comment: Options (6) and (7) do not give MELP the power to refuse to allow an exemption
from the Contaminated Sites Provisions. To the extent an exploration permit deals with MELP’s
concerns, the requirement for MELP’s approval may be redundant. However, this option would
provide MELP with the power to ensure that any environmental concerns not covered in the
permit are addressed prior to an exemption being granted. On the other hand, this process would
add additional administrative steps and costs to deal with sites with limited risks.
(9)
Exemption from Contaminated Sites Provisions regarding brownfield areas. Exempt
a mining company from being a “responsible person” under the Contaminated Sites Provisions in
respect of a contaminated site which includes a brownfield area, to the extent of the exiting
contamination on the brownfield area if:
•

the company only carried out exploration activities at the site;

•

the company is in compliance with its exploration permit; and

•

the exploration work, although carried out within a contaminated site which
includes a brownfield area, is not being carried out within, or in close proximity
to, the brownfield area; or

•

the exploration work is carried out within, or in close proximity to, the brownfield
area and:
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&

the company carries out a baseline survey of the existing site conditions
and, where appropriate, undertakes a monitoring program of those
conditions while it has tenure regarding the site; and

&

MELP and MEM approve the proposed exploration work as set out in the
exploration permit (subject to the dispute resolution process);

except to the extent the mining company exacerbates the existing contamination.
Comment: The purpose of this option is to encourage the re-use of brownfield areas. At present,
if a mining company carries on exploration activities within a contaminated site containing a
brownfield area, the company will become a “responsible person” in respect of contamination
relating to the brownfield area.
This option recognizes that risks from exploration work carried out on brownfield areas may be
more significant than exploration carried out on greenfield sites. In order to ensure that these
issues are addressed, this option requires both MEM and MELP approval of the exemption.
However, neither ministry has a veto on the issue as any dispute between them is subject to the
dispute resolution process.
The requirement for a baseline survey is to establish a baseline to determine whether the new
exploration work exacerbates any existing problems at the site. The nature of the survey will
require further input from MELP and MEM.
This exemption applies from the time the company begins work on the site so that the
Contaminated Sites Provisions cannot be used to require the company to clean up existing
contamination prior to the company completing its work on the site.
One of the criteria for obtaining the exemption is that the company remain in compliance with its
permit. However, it is not intended that the exemption be irrevocably lost if there is permit noncompliance. The benefit of the exemption should be reinstated upon the permit being brought
back into compliance. The exemption will be irrevocable if the permit is in compliance at the
time the company transfers or surrenders its exploration permit and its tenure regarding the site.
All of the variations set out above in Options (6) through (8) (i.e. approval only by MEM;
approval by MEM and MELP; exemption from sections 31 and 33) could also be applied to this
option dealing with exploration at brownfield areas.
Note that this option refers to liability regarding the historic contamination in the brownfield
area. The mining companies’ liability regarding other contamination at the site will depend on
whether another exemption or limitation of liability, such as Option (6), is available.
(10) Exemption from Contaminated Sites Provisions applies only to small scale
exploration. Restrict the limitation of liability in Option (5) and the exemptions in Options (6),
(7), (8) and (9) to small scale exploration sites.
Comment: The risks posed by exploration sites can vary greatly depending on a number of
factors including the degree of disturbance of the land, the environmental sensitivity of the site’s
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location and the nature of the mineralization at the site. The degree of disturbance of the land
caused by the exploration is a significant factor which is relatively easy to quantify. All things
being equal, the greater the disturbance, the greater the environmental risk. Therefore, it may be
appropriate to treat exploration sites involving different degrees of land disturbance differently
when considering whether, and on what terms, an exemption should be granted.
The appropriate threshold or thresholds for different treatment of exploration sites requires
further input from the ministries. We have not examined the technical issues involved in
determining appropriate thresholds of land disturbance to distinguish exploration sites. We note
that the Joint Submission has proposed different approaches to exploration sites based on three
thresholds: sites at which the total excavation of rock (including ore, waste rock and mineralized
overburden) is no more than 1,000 tonnes; sites at which the total excavation is between 1,000
tonnes and 10,000 tonnes; and sites at which excavation is in excess of 10,000 tonnes. The Joint
Submission proposes an exemption without MELP consent for the first level, an exemption with
MELP consent for the second level and no exemption for advanced exploration over 10,000
tonnes. However, we understand that MEM does not currently track, nor is it practical for MEM
to track, the amount of rock removed from exploration sites unless the excavation involves bulk
sampling. Subject to further input from MEM and MELP, we have assumed in this report that
the environmental risks from exploration activities up to the bulk sampling threshold are
generally low and will almost always be capable of being addressed under the Mines Act. We
therefore consider all exploration work up to the bulk sampling threshold as “small scale
exploration” for the purpose of this report.
It may be appropriate to choose a higher threshold if the limitation of liability approach proposed
in Option (5), rather than the exemption from liability approach proposed in Options (6), (7) and
(8), is taken. Under the limitation of liability approach, MELP maintains its ability to go after
mining companies which previously did work at the site, although only up to their contribution to
the contamination.
Further consideration should be given to whether a limitation to small scale exploration is
appropriate regarding Option (9) dealing with brownfield sites where the new exploration work
is not carried out on or near the brownfield area. Where there will clearly be no exacerbation of
the contamination of the brownfield area by the new exploration work, the rationale for limiting
the exemption to small scale exploration is problematic.
Raising the threshold as discussed in the two prior paragraphs would assist in promoting all types
of exploration.
C.

OPERATING MINE SITES

This section deals with currently operating mine sites and closed mine sites in respect of which a
section 10 Mines Act permit is currently, or in the future, will be in place. It also applies to
exploration sites which involve exploration work in excess of small scale exploration such that
the exemptions regarding exploration sites discussed above are not applicable. It does not apply
to historic mine sites, such as Britannia or Mt. Washington.
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When a company no longer wishes to operate a mine, it can sell the mine as a going concern or
close the mine. When a company closes a mine, it has three options regarding the property: to
continue to hold the property, in which case no further use will be made of it; to transfer or lease
the property to a third party interested in reusing it to reopen the existing mine, operate a new
mine or for a non-mining purpose; or to surrender it to the Crown. If the property is surrendered
to the Crown another party could acquire rights to the site and use it for mining or other purposes
authorized by the government.
A mining company may be reluctant to lose control of a mining property by transferring or
surrendering its interest in it, fearing that a future use of the site could lead to increased
contamination for which it would be liable. For example, a new owner of the site might expand
the mine and thereby increase the contamination at the site. In addition, contamination may
increase as a result of damage to existing reclamation works caused by renewed mining activity
or other activities carried out on the site.
(11)

Maintain the status quo. Make no changes to the current liability regime.

Comment: With this option, a mining company that transfers a mine site will remain jointly,
severally and retroactively liable under the Contaminated Sites Provisions in respect of past and
future contamination at the site. It will also remain subject to orders under sections 31 and 33.
(12) Exemption from Contaminated Sites Provisions with MEM approval. Exempt a
mining company from being a “responsible person” under the Contaminated Sites Provisions in
respect of a contaminated site if:
•

the company has transferred or surrendered its Mines Act permit and its tenure
regarding the site;

•

in respect of a transfer, the company was in compliance with its permit
immediately prior to the transfer and, in respect of a surrender, the company has
satisfied all requirements of its permit;

•

in respect of a transfer, security satisfactory to MEM has been posted; and

•

MEM approves the exemption.

Comment: This exemption would release a mining company from liability under the
Contaminated Sites Provisions but the company would remain liable under sections 31 and 33 of
the WMA.
Prior to MEM giving its approval, the issue would have to be considered by the RMDRC to
ensure MELP input is considered.
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(13) Exemption from Contaminated Sites Provisions and sections 31 and 33 with MEM
approval. Exempt a mining company from being a “responsible person” under the Contaminated
Sites Provisions and from liability under sections 31 and 33 if the conditions in Option (12) are
satisfied.
Comment: This option is the same as Option (12), except that the exemption is expanded to
apply to both the Contaminated Sites Provisions and sections 31 and 33.
The option limits MELP’s role in regulating remediation of mine sites (except to the extent of
MELP’s input through the RMDRCs and its powers to deal with discharges, including ML/ARD
discharges, through its WMA permitting powers and requirements regarding spills). This option
will reduce MELP’s role further than the situation which existed prior to the passage of the
Contaminated Sites Provisions because its powers under sections 31 and 33 will be removed.
Whether this option will result in adequate protection of the environment depends upon the
financial strength of the new owner (if a transfer is involved), the sufficiency of the security
posted under the Mines Act and the requirements regarding the condition of the site imposed by
MEM before approving the exemption.
The option might be combined with an increased role for MELP on the RMDRCs to ensure that
its input is taken into account in any reclamation program regarding the site.
(14) Exemption from Contaminated Sites Provisions and sections 31 and 33 with MELP
and MEM approval. Exempt a mining company from being a “responsible person” under the
Contaminated Sites Provisions and from sections 31 and 33 if the conditions in Option (12) are
satisfied and MEM and MELP approve the exemption (not subject to the dispute resolution
process).
Comment: The requirement for joint approval would provide MELP with a veto power to ensure
that environmental concerns are addressed to MELP’s satisfaction.
It is doubtful that an application for an exemption under this option would be successful in many
cases. However, this exemption would be available regarding the few mine sites which clearly
pose minimal risk to the environment, in particular, advanced exploration sites which are not
able to benefit from the exemptions applicable to exploration sites.
(15) Government indemnity. An indemnity from the government under the Financial
Administration Act be available to a mining company in respect of a mine site.183
Comment: The benefit of this option is that it allows for an evaluation of the particular
circumstances of each site rather than granting a blanket exemption. The disadvantage to mining
companies is that such an indemnity will likely be granted only rarely. However, it does provide
an opportunity to avoid the sterilization of a mine site where the political process determines, in
the public interest, that the contamination risks at the site should be borne by the government,
and hence the taxpayers, rather than the mining company.
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See discussion of Financial Administration Act at page 59.
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We anticipate that neither Recommendation (14) or (15) will be available in respect of most
mine sites. Consequently, in most circumstances, a mining company will continue to be jointly
and severally liable under the Contaminated Sites Provisions in respect of contamination of an
operating mine site after the company transfers the site. To some degree, this risk can be
reduced by obtaining an indemnity for existing and future contamination from a purchaser of the
mine, although the value of this indemnity will depend on the long-term financial strength of the
purchaser. However, mining companies will have to consider this potential liability when
deciding whether to proceed with a mine project in British Columbia. At the moment, there is
neither consensus among stakeholders nor a particularly strong push by most mining company
representatives to gain a full exemption from the Contaminated Sites Provisions regarding
operating mine sites. Nor is such an exemption warranted given the questions that still exist
regarding the adequacy of the security held by MEM regarding existing mines and the
uncertainties relating to long-term environmental risks at many mines sites. Options (14) and
(15) merely provide a small window of opportunity to avoid liability in very particular cases.
If this option is chosen, the Financial Administration Act process should be refined to clarify the
criteria and process for obtaining an indemnity. Most stakeholders also advocated making the
process more transparent and subject to public input.
(16) Create a mine reclamation fund. Exempt a mining company from being a “responsible
person” under the Contaminated Sites Provisions if a mine reclamation fund financed by the
mining industry is established to backstop any gap in environmental protection resulting from the
exemption.
Comment: This option proposes that mining companies be obliged to contribute to a fund which
would be available to pay for remediation costs the government may incur in carrying out
remediation required as a result of mining companies being exempted from liability under the
Contaminated Sites Provisions. In other words, as a quid pro quo for the liability exemption, the
mining industry would have to finance any increased risks through the establishment of a fund.
Although this option is acceptable to some mining company representatives, others disagreed as
they felt that it would result in the financially stronger companies paying for problems created by
the weaker companies.
The Mines Act currently includes provision for a mine reclamation fund. However amounts paid
into this fund are to be credited to a separate account in favour of the specific mine site regarding
which the funds were collected. Therefore, this option would require a different type of
reclamation fund which would allow the funds to be used to address problems at any mine site in
the province.
(17) Exemption for post-mining users. Exempt a person who uses a contaminated site which
includes a reclaimed mine site from being a “responsible person” under the Contaminated Sites
Provisions in respect of the contaminated site to the extent of the existing contamination from the
reclaimed mine site if:
•

the person does not acquire title to the site or lease the site for a term of more
than 30 years (including options);
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•

prior to the person’s post-mining use of the site, the person was not a
“responsible person” in respect of the site; and

•

the person uses the site for a use specified under the reclamation permit for the
site or for another use which is approved by MEM and MELP (subject to the
dispute resolution process);

except to the extent the person exacerbates the existing contamination.
Comment: Under the Mines Act, mining is considered a temporary use of the land such that
when the mining operation ceases, the land must be returned to a productive use as contemplated
in the reclamation plan for the site. Such uses commonly are forestry and grazing. If subsequent
users become “responsible persons” and therefore jointly and severally liable in respect of
contamination from the mining operation, the goal of returning the land to a non-mining use will
be thwarted because potential subsequent users will hesitate to become involved with the land.
Consequently, an exemption for prior mining related contamination should be provided to
persons who carry out authorized uses of the land, except to the extent their use of the land
exacerbates the existing contamination.
This exemption should not be available to purchasers of the land or long term lessees who
acquire an interest akin to an ownership interest. This restriction is to avoid a windfall to a
purchaser who knowingly acquires a mine site and who subsequently gets the benefit of
remediation carried out by the government or a prior owner. This restriction may require further
refinement. For example, if a mine site is close to an urban centre, the appropriate use of the
land may involve the development of, for example, an industrial park. It is unlikely that any
developer would proceed with such a project without both title to the property and an exemption
from liability for the mine contamination. As a consequence, the land would likely remain
undeveloped, to the detriment of the community unless an exemption were available.
A subsequent user of the property should be responsible to the extent that its actions exacerbate
the contamination problems at the site and for the costs of cleaning up the site to a higher
remediation standard than that applicable to the use specified in the reclamation permit.
(18) Restrictive covenant. Require that a restrictive covenant be placed on a reclaimed mine
site, restricting the use of the land to the uses specified in the reclamation permit and any other
uses that MEM and MELP approve.
Comment: This option allows MEM to MELP to restrict the activities carried on at a reclaimed
mine site to ensure that post mining uses do not jeopardize the reclamation works or otherwise
pose a risk to the environment. The option also provides some protection to mining companies
which have an interest in the effect of post-mining uses on their reclamation works. It will also
provide notice to potential post-mining users of the land of the potential environmental risks
regarding the land.
(19) Exemption for directors, officers, employees and agents. Exempt directors, officers,
employees and agents of a mining company from being “responsible persons” under the
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Contaminated Sites Provisions if the mining company is granted an exemption in respect of an
exploration site or an operating mine site.
Comment: A “responsible person” under the WMA can include a director, officer, employee or
agent of a company. It is doubtful that a circumstance would arise where a director, officer,
employee or agent of a mining company which enjoyed the benefit of an exemption would be
subject to liability under the Contaminated Sites Provisions. However, to remove any doubt, an
exemption for these potentially “responsible persons” would be a logical consequential change.
D.

“GOOD SAMARITAN” REMEDIATION

Mining company representatives advised us that, in certain situations, mining companies would
be willing to carry out remediation work voluntarily at historic mine sites in the vicinity of their
operations if such work did not lead to liability for the companies. However, companies are
reluctant to carry out volunteer work because they will thereby become a “responsible person” in
respect of the site. This is obviously an unintended negative consequence of the Contaminated
Sites Provisions. Imposing liability on a volunteer is both unfair to the volunteer and detrimental
to the environment as it decreases the likelihood that remedial work will be carried out.
(20) Appointment as Crown agent. Exempt a mining company from being a “responsible
person” under the Contaminated Sites Provisions and from sections 31 and 33 if the company is
a “good samaritan” which voluntarily remediates a contaminated site as an agent of MEM or
MELP, except to the extent contamination is caused or exacerbated by work carried out
negligently by the mining company.
Comment: We understand that mining companies have sought protection from liability in
respect of their voluntary remediation of contaminated sites by being appointed as an agent of
MEM to carry out the work. It is unclear whether this approach provides immunity from liability
under the Contaminated Sites Provisions. Section 28.6 of the WMA provides immunity to agents
of the government for certain actions. However, as currently drafted, the section is not broad
enough to protect a mining company which is appointed an agent of the government to remediate
a contaminated site. Section 28.6 could be amended to provide that a company appointed as an
agent of the government to carry out remediation work is not liable under the Contaminated Sites
Provisions unless it carries out the work in a negligent fashion, in which case its liability would
be limited to the consequences of its negligence.
To be effective, a similar exemption would also have to apply to liability under sections 31 and
33.
(21) Good samaritan legislation. Enact legislation to protect a mining company which is a
“good samaritan” and which voluntarily remediates a contaminated site.
Comment: Several stakeholders suggested that this issue could be dealt with by enactment of a
statute similar to the U.S. Good Samaritan Abandoned or Inactive Mine Waste Remediation
Act.184 This draft statute is intended to address concerns regarding provisions in the Clean Water
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106th Congress, 1st Session, s. 1787, 1999.
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Act.185 Under the Clean Water Act, a person who voluntarily remediates a portion of an
abandoned mine site may become liable for continuing discharges. The proposed statute allows
“good samaritans” to apply for permits to go onto mine sites and do work to improve water
quality. The applicant is liable for completing the work set out in the permit application, but is
not responsible for future discharges from the site. Prior to obtaining a permit, the applicant
must make reasonable efforts to locate parties who are responsible for clean-up to the standards
of the Clean Water Act.
(22) Exemption for “good samaritan” remediation. Exempt a mining company from being
a “responsible person” under the Contaminated Sites Provisions in respect of a contaminated site
as a result of carrying out “good samaritan” remediation if:
•

prior to carrying out the remediation, the mining company was not a “responsible
person” in respect of the site; and

•

MEM and MELP approve of the work (subject to the dispute resolution process);

except to the extent contamination is caused or exacerbated by work carried out negligently by
the mining company.
Comment: This option is the most straightforward option for encouraging remediation of
historically contaminated sites by “good samaritans”.
We considered whether a volunteer which exacerbates a problem at a site in the absence of
negligence should be responsible for that exacerbation. However, in order to encourage
volunteers which carry out work approved by MEM and MELP, we have concluded that, in the
absence of negligence, they should not be responsible if something goes wrong.
Section 26.6(1)(h) of the WMA provides an exemption to a person who provides “assistance or
advice respecting remediation work at a contaminated site ... unless the assistance or advice was
carried out in a negligent fashion.” This exemption might be interpreted broadly so as to apply
to a “good samaritan”, however it is focussed on protecting environmental consultants who assist
others to carry out remediation, not those who actually carry out the work. This option could be
achieved either by a new exemption or by expanding the exemption in section 26.6(1)(h).
E.

ADMINISTRATIVE ISSUES

This section sets out options for addressing some of the many administrative issues raised by
stakeholders pertaining to the application of the Contaminated Sites Provisions.
(23) One window approach. Use the RMDRCs as a “one window” approach for all decisions
in respect of remediation/reclamation of mine sites.
All issues regarding remediation and reclamation of mine sites should be dealt with through the
RMDRCs. This process is currently in effect to a certain extent in a number of regions of the
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province. To ensure this process is followed in all regions, the Chief Inspector should be
required to refer all reclamation permit applications and decisions regarding contamination
issues to the RMDRCs.
(24) Dispute resolution process. Create a process to resolve disputes between MEM and
MELP regarding the remediation/reclamation of mine sites.
Comment: There are several possible decision-making models which could apply to deal with
contaminated mine sites. Firstly, each ministry could have the power to make decisions
independently. This is the current system based on independent regimes under the Mines Act and
the Contaminated Sites Provisions dealing with contamination at mine sites. The regime which
existed prior to the passage of the Contaminated Sites Provisions presents a second model. This
system placed decision-making power regarding contamination at mine sites in the hands of
MEM.186 Under that system, MEM would consider recommendations from MELP but had no
legal obligation to do so. A third model could require agreement by both MEM and MELP on
all contamination issues. This system would, in effect, give each ministry a veto power in
respect of those issues.
Option (24), in conjunction with Option (25), is a compromise position. Both MEM and MELP
will retain their powers to deal with contaminated mine sites.187 If MEM and MELP do not
agree on an issue, the dispute will be resolved through a dispute resolution process and both
ministries will proceed on the basis of that decision. As such, neither ministry has ultimate
control.
The ministries have been discussing a dispute resolution process. The process being considered
by the ministries is set out in the Required Actions Memorandum which provides that issues will
be discussed firstly in the RMDRCs. If a consensus cannot be reached at that level, the matter
will be referred to the Chief Inspector (MEM) and the Director (MELP). Disputes which are not
resolved at that level will be referred to the assistant deputy ministers of each ministry. The
process in the Required Actions Memorandum does not spell out what will happen if the
assistant deputy ministers are unable to resolve the dispute. The issue could be sent to cabinet
for a decision or, alternatively, each ministry could be left to exercise its independent powers
under the Mines Act and the Contaminated Sites Provisions. This aspect of the process will need
further consideration. In any event, from a practical point of view, the ministries are confident
that most, if not all, disputes would be resolved by the process, even though it does not have a
specified end point. The process would apply to any actions by either ministry regarding
contamination at mines sites including, for example, decisions by a MELP manager to order a
site investigation or remediation.

186
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Subject to MELP’s powers under ss. 31 and 33, under permits issued under the WMA and in respect of
spills.
Subject to any exemptions as discussed above.
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(25) Limit MELP’s exercise of powers under Contaminated Sites Provisions. MELP will
not exercise its Contaminated Sites Provisions powers in relation to core mining contamination
at a mine site which is subject to a Mines Act permit, unless MEM agrees or the dispute
resolution process results in a decision to exercise such powers.
Comment: MELP acknowledges that, in most cases, reclamation of mines with current Mines Act
permits is adequately addressed by MEM under the Mines Act. Therefore, in such cases, there is
no need for MELP to exercise its powers under the Contaminated Sites Provisions. Pursuant to
this option, MELP will agree not to exercise those powers in respect of contamination at mine
sites except where MEM agrees (which it may do if the Mines Act does not give adequate powers
to deal with a problem) or where a decision is made through the dispute resolution process that
MELP should exercise its powers. MELP could also exercise its powers in a situation where
MEM did not have jurisdiction, such as might happen if contamination from a mining operation
was outside the area in which the Chief Inspector could exercise his powers.
This change could be accomplished either through MELP policy or an agreement between the
ministries. However, for this approach to be effective, there must be a level of confidence that
the regional managers will adhere to the policy or agreement. This issue is considered in the
discussion of Options (33) and (34).
Both ministries agree that this “hands off” approach by MELP should be restricted to core
mining contamination. Core mining contamination is squarely within the experience and
expertise of MEM, whereas other types of contamination, such as hydrocarbon contamination,
are not.
This option has an added benefit for the mining industry in that it will reduce the fees payable to
MELP under the Contaminated Sites Provisions.188 As long as MELP does not get involved with
a mine site, no fees will be payable under the Contaminated Sites Provisions.
(26) Create a mine-specific contaminated sites regime. Exempt mine site contamination
from the Contaminated Sites Provisions and substitute a regime specifically designed to deal
with contaminated mine sites.
Comment. One of the difficulties with the current regime is that the Contaminated Sites
Provisions are designed to deal with contaminated sites in general rather than specifically
addressing mine site contamination. Mine sites raise a number of distinctive issues. Mining is
also one of the few industries where contamination issues are addressed under an existing,
industry-specific regime. Some efforts have been made to tailor the Contaminated Sites
Provisions to recognize the distinctive nature of mines. However, the Contaminated Sites
Provisions remain somewhat ill-suited to mines. Also, any attempt to harmonize the
fundamentally different regimes under the Mines Act and the Contaminated Sites Provisions will
not be entirely successful. It is therefore appropriate to consider the creation of a regime which
specifically focuses on mines but which contains many of the useful features of the
Contaminated Sites Provisions.
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On a theoretical level, this option is in many ways the best option in that it avoids a piece meal
attempt to harmonize two very different regimes. However, the option would require the
expenditure of a significant amount of time and effort. It would therefore not resolve any issues
in the short term, nor would there be any guarantee that such effort would be successful in
creating a regime that would, in fact, work more effectively than the current regime, as modified
by some of the options in this Part.
(27) Strengthen the Mines Act enforcement powers. Strengthen the Chief Inspector’s
enforcement powers under the Mines Act.
Comment: As discussed at page 48, there are issues regarding the sufficiency of the Chief
Inspector’s powers under the Mines Act. To the extent that MELP’s powers under the
Contaminated Sites Provisions are limited by application of any of the foregoing options it would
be useful to review, and where appropriate improve, the Chief Inspector’s powers under the
Mines Act.
(28) Improve Mines Act security process. Establish clear criteria for determining the
appropriate security requirements under the Mines Act and improve transparency of the process.
Comment: MEM is currently developing a formal policy on security in consultation with various
stakeholders. As part of this process, the existing Bonding Protocol between MEM and MELP
will be updated.
If changes are made to reduce the application of the Contaminated Sites Provisions to mine sites,
it will be even more important that the process for obtaining security under the Mines Act is as
rigorous, certain and transparent as possible.
(29) Create a mine-specific risk assessment process. Create a risk assessment process
specifically designed to address risks at mine sites.
Comment: According to a number of industry representatives, the risk assessment process in the
Contaminated Sites Provisions is not well suited to mines. This option proposes the
development of a more suitable risk assessment process. MEM is currently developing such a
process.
(30) Public notification and consultation. Increase the opportunities for public notification
and consultation under the Mines Act.
Comment: Several stakeholders noted that the Contaminated Sites Provisions contain
opportunities for public notification and consultation not found in the Mines Act. Improvements
in this regard will be achieved, in part, if Option (31) requiring posting of Mines Act information
on the site registry is implemented.
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(31) Enter Mines Act information on site registry. Enter Mines Act permits, orders and
other relevant information about contamination issues at mine sites on the site registry
established under the Contaminated Sites Provisions.
Comment: Currently, information about contamination of mine sites will be included on the site
registry created under the WMA if MELP is involved in dealing with the contamination under the
Contaminated Sites Provisions. However if MELP is not involved, either because it decides not
to be or because changes are made to the Contaminated Sites Provisions to restrict MELP’s
jurisdiction in respect of mine sites, such information will not be included on the site registry. In
order for the benefits of the site registry system to apply to all mine sites, provision could be
made to add permits, orders and other information (similar to the documents and information
listed in section 26.3(2) of the WMA) generated under the Mines Act, to the site registry.
One of the objections to putting information about mine sites on the site registry is that it creates
a safety concern by assisting spelunkers and others to locate and explore dangerous underground
workings. We do not consider this a legitimate concern because: (i) if MELP were involved,
information about the mine site would be entered on the site registry (ii) most mine sites with
significant contamination concerns will come to the attention of those interested enough to
search the site registry through other means in any event (iii) since searches on the site registry
are done by location, finding a mine site using the site registry will be difficult and (iv) if this is a
significant concern in a particular case, the WMA could be amended to provide that the registrar
has a discretion not to enter information on the site registry if safety issues are a concern.
(32) Delineation of ministry responsibilities. Delineate the specific responsibilities of each
ministry regarding all aspects of the regulation of mine sites.
Comment: Carrying out this exercise may be effective in eliminating some of the duplication in
the work carried out by the ministries, and in reducing costs both to government and industry,
without diminishing environmental protection. This proposal is contained in the Required
Actions Memorandum.
(33) Promote similar approaches by regional managers. Establish mechanisms to minimize
differences in the approach taken by regional managers and to promote compliance by regional
managers with MELP policy.
Comment: MELP managers in different regions exercise their powers under the Contaminated
Sites Provisions in different ways. Some rarely become directly involved with contamination
issues at mine sites while others are more willing to use their powers to deal with such issues.
The following may assist in minimizing differences in approach by managers:
•

provide training for the managers to ensure they understand the interplay of the
Contaminated Sites Provisions and the Mines Act and that, in most cases, they
have a discretion as to whether to exercise their powers under the Contaminated
Sites Provisions;

•

hold regular meetings or conference calls of MELP managers and MELP
headquarters staff to discuss how matters are being handled in the regions; and
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•

establish MELP policies to provide guidance regarding when a manager should
exercise his discretion to apply the Contaminated Sites Provisions at mine sites.

(34) Reduce or eliminate discretion of regional managers. Reduce or eliminate differences
in approaches taken by MELP managers in the regions by reducing or eliminating the managers’
discretion by:
•

limiting the managers’ authority to exercise certain Contaminated Sites
Provisions powers by the issuance of a “designation letter” by the minister to the
managers; or

•

amending the WMA to place the discretion to exercise the Contaminated Sites
Provisions powers in the hands of the Director, with the authority to delegate
those powers to the managers.

Comment: The purpose of this option is to ensure that the Contaminated Sites Provisions are
administered the same way in all regions. Contrary to the approach in Option (33), which relies
on dialogue, policy and increased training to promote similar approaches by managers, this
option reduces or eliminates the discretion currently enjoyed by the managers.
The proposal in paragraph (a) to issue designation letters to the managers is an option considered
by the CSIC Mining Subcommittee. The designation letters would set out the powers managers
could exercise. However, it is unlikely that managers’ powers can be fettered through
designation letters as contemplated by this option. We believe that a statutory amendment would
be required to enable this option to be exercised.
The proposal in paragraph (b) involves a fundamental change to the way the Contaminated Sites
Provisions are currently administered. It would replace discretionary powers held by a number
of regional managers with centralized power in the hands of the Director. The Director could
then delegate powers to the managers and dictate how those powers are to be exercised. This is
the scheme of the Mines Act where power resides with the Chief Inspector who has the discretion
to delegate those powers to district inspectors. We have not researched the consequences of such
a change sufficiently to recommend this option, although our impression is that it may have
distinct advantages.
(35) Delegation of MELP powers to MEM. MELP delegates to MEM certain of the powers
and functions of the managers under the Contaminated Sites Provisions.
Comment: Pursuant to section 28.3 of the WMA, MELP may delegate certain of its powers and
functions under the Contaminated Sites Provisions to another ministry “to enhance coordination
of Provincial regulatory activities”. Draft MOU #1 contemplated the delegation of a number of
powers to district inspectors including the power to issue remediation orders and to conduct
public consultations and reviews. However, MOU #1 leaves MELP with the right, after
consultation with MEM, to, among other things, order a preliminary site investigation, issue a
remediation order and order a responsible person to carry out public consultation.
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It is unclear how delegation would be of benefit. Even if powers are delegated to MEM staff, the
managers will retain their powers under the Contaminated Sites Provisions. Therefore, the
possibility of dual processes being applied at a mine site will remain. Further, given that MEM
believes it already has sufficient powers to deal with issues at mine sites, it is unclear what use
MEM would make of delegated powers. In any event, MEM indicated at the CSIC Mining
Subcommittee that it was reluctant to take on these additional powers and responsibilities due to
a lack of staff and expertise in some relevant areas.
This proposal appears to give powers to MEM they neither want nor believe they need, without
eliminating the possible imposition of a dual administrative process.
(36) Increase communication between ministries. Promote a better understanding by
managers and district inspectors of the work being carried out by their respective ministries
through regular meetings, conference calls and training sessions.
Comment: The working relationship between MEM and MELP differs in different regions. On
the basis that increased communication usually leads to increased understanding and respect, it
would be useful to promote more communication between the ministries. The primary structure
for improving communication between the ministries should be through RMDRCs. Issues
between the ministries could also be a standing agenda item on regular MELP/MEM conference
calls regarding contaminated sites.
(37) Increase staffing and technical expertise. Increase the level of staffing and the
technical expertise in MEM and MELP offices.
Comment: All stakeholders expressed concern regarding insufficient staffing at MEM and MELP
regional offices and the importance of ensuring that the offices have adequate technical expertise
to deal with mine contamination issues.
(38) Retain soil relocation provisions. Section 28.1 of the Contaminated Sites Provisions
relating to the movement of contaminated soil from a mine site to an off site location will
continue to be applicable notwithstanding any exemption under the Contaminated Sites
Provisions regarding mine sites.
Comment: Regulation of soil relocation is properly within the jurisdiction of MELP, not MEM.
Therefore, the sections in the Contaminated Sites Provisions regarding soil relocation need to
remain in effect regarding mine sites even if mine sites are exempted from the Contaminated
Sites Provision. However, this option will not be relevant if the exemption applies to mining
companies, not mine sites, since all of the Contaminated Site Provisions will continue to apply to
mine sites.
(39) Reconsider in three years. MEM and MELP to review, with input from stakeholders,
the effect of the proposed changes three years after implementation of the changes to determine
whether they adequately address the concerns of stakeholders and provide adequate protection of
the environment.
Comment: There have been extensive discussions among the stakeholders, including MEM and
MELP, regarding the problems with the current system for regulating mine sites. All parties
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have shown a willingness to work together to resolve the problems. There are many steps which
can be taken to improve the system short of providing a blanket exemption from the
Contaminated Sites Provisions for all mine sites.
This option proposes that the issue of a general exemption be reconsidered after the effect of
other, less drastic, changes is assessed. The review may confirm that a general exemption is not
necessary if some of the other proposed changes are made. Alternatively, if MEM’s procedures
and policies are improved over time, there may be increased comfort among stakeholders in
allowing mines to be regulated solely under the Mines Act system.
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PART 7 - RECOMMENDATIONS
Part 7 sets out our recommendations to MELP and MEM based on our independent review of the
existing regime for regulating contamination issues at mine sites.
We wish to make a few preliminary comments before setting out our recommendations:
•

In order to simplify this report, we use a number of defined terms. Therefore,
before reviewing this Part, it is critical that the reader review the definitions set
out in Appendix B, in particular the definitions of “brownfield area”,
“contaminated site”, “contamination”, “core mining contamination”, “greenfield
site”, “mine”, “mine site”, “mining companies”, “owner”, “operating mine” and
“small scale exploration”. Also reference should be made to the discussion in
Part 6 regarding the options which are being recommended in this Part.

•

Our recommendations are primarily intended to set out general principles for
changes to the existing regulatory regime. They are not intended to resolve all of
the details of those changes. If our recommendations are accepted, additional
work will be necessary to translate the recommendations into specific statutory or
regulatory changes, or ministry policies. The process of drafting the changes will
undoubtedly reveal additional issues which will require consideration and
resolution.

•

Our recommendations borrow from proposals made in the Joint Submission and
by the CSIC Mining Subcommittee and other stakeholders. However, our
recommendations differ in some respects from all of these proposals.
Consequently we suggest that the ministries consider further input from the
stakeholders after they have had an opportunity to review this report. Our
recommendations will undoubtedly be improved by input from those who will
have to live with any changes made as a result of this report.

The following are our primary recommendations:
•

Recommendation (1) – sections 31 and 33 of the WMA should not apply to the
prevention and remediation of core mining contamination at, or originating from,
mine sites.

•

Recommendation (2) – either provide an exemption from liability, or limit
liability, under the Contaminated Sites Provisions in respect of small scale
exploration on greenfield sites.

•

Recommendations (4) and (5) – provide limited exemptions from liability under
the Contaminated Sites Provisions in respect of operating mine sites (including
closed mine sites and advanced exploration sites).

•

Recommendation (10) – MEM and MELP to make all decisions in respect of the
reclamation/remediation of mine sites through the RMDRCs.
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•

A.

Recommendations (11) and (12) – MELP not to exercise its powers under the
Contaminated Sites Provisions in respect of core mining contamination unless
MEM agrees, or the dispute resolution process results in a decision to exercise
such powers.

SECTIONS 31 AND 33

(1)
Sections 31 and 33 not to apply to prevention or remediation of contamination at
mine sites.189 Amend sections 31 and 33 of the WMA so that these sections do not give MELP
managers the power to order prevention or remediation of contamination at, or originating from,
a mine site.
B.

EXPLORATION SITES

(2)
Exemption or limitation of liability for small scale exploration on greenfield
sites.190, 191, 192 Either (i) exempt a mining company from being a “responsible person” under the
Contaminated Sites Provisions in respect of a contaminated site or (ii) limit the maximum
liability of a mining company in respect of a contaminated site to the remediation costs
attributable to the mining company’s activities, if:

189

190

191

192

•

the contaminated site is a greenfield site;

•

the company has only carried out small scale exploration at the site;

•

the company has transferred or surrendered its exploration permit and its tenure
regarding the site; and

•

in respect of a transfer, the company was in compliance with its exploration
permit immediately prior to the transfer and, in respect of a surrender, the
company has satisfied all requirements of its exploration permit.

As discussed at page 66, this change should be accompanied by an amendment to the Contaminated Sites
Provisions giving a manager the power to prevent contamination from occurring.
Sub items (i) and (ii) are alternate approaches. If approach (ii) is chosen, consideration should be given to
applying the approach to all exploration work, not just small scale exploration, as discussed at page 69.
This recommendation relates to (i) contamination of all kinds and is not limited to core mining
contamination; and (ii) contamination which has migrated or been released from the subject contaminated
site.
One way to limit the maximum liability of a mining company is to provide that a mining company which
satisfies the criteria set out in this Recommendation will be determined to be a minor contributor.
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(3)
Exemption or limitation of liability regarding brownfield areas193. Exempt a mining
company from being a “responsible person” under the Contaminated Sites Provisions in respect
of a contaminated site which includes a brownfield area, to the extent of the existing
contamination on the brownfield area, if:
•

the company has only carried out small scale exploration at the site;

•

the company is in compliance with its exploration permit;

•

the exploration work is not carried out within, or in close proximity to, the
brownfield area; or

•

the exploration work is carried out within, or in close proximity to, the brownfield
area and:
&

the company carries out a baseline survey of the existing site conditions
and, where appropriate, undertakes a monitoring program of those
conditions while it has tenure regarding the contaminated site; and

&

MELP and MEM approve the proposed exploration work as set out in the
exploration permit (subject to the dispute resolution process);

except to the extent the mining company exacerbates the existing contamination.194
C.

OPERATING MINE SITES195

(4)
Exemption regarding operating mine sites196. Exempt a mining company from being a
“responsible person” under the Contaminated Sites Provisions in respect of a contaminated site
if:
•

193

194

195

196

the company has transferred or surrendered its Mines Act permit, and its tenure
regarding the contaminated site;

This recommendation relates to (i) contamination of all kinds and is not limited to core mining
contamination; and (ii) contamination which has migrated or been released from the subject contaminated
site.
We have limited this exemption to be available in respect of small scale exploration work. However, as
discussed in the comments regarding Option (10) at page 73, the ministries should consider whether this
limitation is necessary where the exploration work is not carried out within, or near to, the brownfield area.
Operating mine sites are operating and closed mine sites in respect of which a section 10 Mines Act permit
is in place. For the purposes of this Part, the term will also be deemed to include exploration sites which
are not small scale exploration sites, that is, exploration sites in respect of which the exemptions in
Recommendations (2) and (3) are not available.
This recommendation, as written, relates to contamination of all kinds and is not limited to core mining
contamination. The exemption could be drafted so that the exemption could apply to all types of
contaminations, or only core mining contamination, as agreed by MEM and MELP in a particular case.
The recommendation also relates to contamination which has migrated or been released from the subject
contaminated site.
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•

in respect of a transfer, the company was in compliance with its permit
immediately prior to the transfer and, in respect of a surrender, the company has
satisfied all requirements of its permit;

•

in respect of a transfer, security satisfactory to MEM has been posted; and

•

MEM and MELP approve the exemption (not subject to the dispute resolution
process)197.

(5)
Government indemnity198. An indemnity from the government under the Financial
Administration Act be available to a mining company in respect of contamination on, or
originating from, an operating mine site, provided that the process to obtain such indemnity is
improved to be more transparent and subject to public consultation.
(6)
Exemption for post-mining users.199 Exempt a person who uses a contaminated site
which includes a reclaimed mine site from being a “responsible person” under the Contaminated
Sites Provisions in respect of the contaminated site to the extent of the existing contamination
from the reclaimed mine site if:
•

the person does not acquire title to the site or lease the contaminated site for a
term of more than 30 years (including options);

•

prior to the person’s post-mining use of the site, the person was not a
“responsible person” in respect of the site; and

•

the person uses the site for a use specified under the reclamation permit for the
site or for another use that is approved by MEM and MELP (subject to the
dispute resolution process);

except to the extent the person exacerbates the existing contamination.

197

198

199

Note that the approval by MEM and MELP required in order for this exemption to apply is not subject to
the dispute resolution process. In other words, both ministries have a veto power as to whether an
exemption will be given.
Note that Recommendations (4) and (5), although similar in effect, will likely be applicable in different
situations - Recommendation (4) where the site poses little environmental risk and Recommendation (5)
where political considerations, such as employment, are considered sufficiently important to require
transfer of the environmental risk regarding the site to the taxpayers.
This recommendation relates to contamination of all kinds and is not limited to core mining contamination.
However, it does not provide an exemption, or limitation of liability, for any pre-existing contamination
other than pre-existing contamination relating to the reclaimed mine site. The post-mining user’s liability
regarding such contamination will be dependent on whether any existing exemptions in the Contaminated
Sites Provisions apply.
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(7)
Restrictive covenant. Require that a restrictive covenant be placed on a contaminated
site which includes a reclaimed mine site, restricting the use of the site to the uses specified in
the reclamation permit and any other uses that MEM and MELP approve (subject to the dispute
resolution process).
(8)
Exemption for directors, officers, employees and agents. Exempt directors, officers,
employees and agents of a mining company from being “responsible persons” under the
Contaminated Sites Provisions to the extent that the mining company is granted an exemption in
respect of an exploration site or an operating mine site pursuant to these Recommendations.
D.

“GOOD SAMARITAN” REMEDIATION

(9)
Exemption for “good samaritan” remediation. Exempt a mining company from being
a “responsible person” under the Contaminated Sites Provisions in respect of a contaminated site
as a result of carrying out “good samaritan” remediation if:
•

prior to commencing the remediation, the mining company was not a
“responsible person” in respect of the site; and

•

MEM and MELP approve of the work (subject to the dispute resolution process),

except to the extent the contamination is caused or exacerbated by work carried out negligently
by the mining company.
E.

MAJOR ADMINISTRATIVE ISSUES

(10) One window approach. Use the RMDRCs as a “one window” approach for all decisions
in respect of remediation/reclamation of mine sites.
(11) Dispute resolution process. Create a process to resolve disputes between MEM and
MELP regarding the remediation/reclamation of mine sites.200
(12) Limit MELP’s exercise of powers under Contaminated Sites Provisions. MELP will
not exercise its Contaminated Sites Provisions powers in relation to core mining contamination
at a mine site which is subject to a Mines Act permit, unless MEM agrees or the dispute
resolution process results in a decision to exercise such powers.
F.

MISCELLANEOUS ISSUES

(13) Improve Mines Act. Make the appropriate statutory or regulatory amendments or policy
changes to:
•

200
201

strengthen the Chief Inspector’s enforcement powers under the Mines Act.201

Such a process is contained in the Required Actions Memorandum.
Discussed at page 48.
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•

establish clear criteria for determining the appropriate security requirements
under the Mines Act, increase bond amounts where required202 and improve
transparency of the process;

•

create a risk assessment process specifically designed to address risks at mine
sites;203

•

increase opportunities for public notification and consultation under the Mines
Act;204 and

•

enter Mines Act permits, orders and other relevant information about
contamination issues at mine sites on the site registry established under the
Contaminated Sites Provisions.

(14) Delineate ministry responsibilities. Delineate the specific responsibilities of each
ministry regarding all aspects of the regulation of mine sites.
(15) Promote similar approaches by regional managers. Establish mechanisms to minimize
differences in the approach taken by MELP regional managers.205
(16) Increase communication between ministries. Promote a better understanding by MELP
managers, and by MEM district inspectors, of the work being carried out by the other ministry
through regular meetings, conference calls and training sessions.
(17) Increase staffing and technical expertise. To the extent that the comments by
stakeholders that there is an urgent need to increase staffing and technical expertise at MEM and
MELP are correct, increase the level of staffing and the technical expertise in MEM and MELP
offices.
(18) Reconsider in three years. MEM and MELP to review, with input from stakeholders,
the effect of the proposed changes three years after implementation of the changes to determine
whether they adequately address the concerns of industry and provide appropriate protection of
the environment.

202
203

204
205

Including the $500 bond for exploration sites.
This process should be used regardless of whether the risk assessment is being conducted under the Mines
Act or the Contaminated Sites Provisions.
Discussed at page 62.
Examples of suggested mechanisms for accomplishing this goal are set out in Option (33). Note that this
recommendation does not involve a statutory/regulatory reduction in MELP regional managers’ discretion
as contemplated in Option (34).
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APPENDIX - A

APPENDIX B
DEFINED TERMS
We use the following defined terms in this report:
“abandoned mine” has the same meaning as in the Mines Act, i.e. a mine for which all permit
obligations have been satisfied and in respect of which the mineral claims have reverted to the
Crown;
“Bonding Agreement” means the document entitled “Bonding Agreement Regarding the
Administration and Regulation of the Mining Industry” entered into between MEM and MELP
and signed August 22, 1991 by MEM and July 10, 1991 by MELP. A copy of the Bonding
Agreement is attached as Appendix I;
“brownfield area” means an historic mine site other than a mine site where only small scale
exploration has taken place;
“Chief Inspector” means the chief inspector of mines under the Mines Act;
“closed mine” has the same meaning as in the Mines Act, i.e. a mine where all mining activity
has ceased but in respect of which the owner remains responsible for compliance with the Mines
Act and the Code;
“Code” means the Health, Safety and Reclamation Code for Mines in British Columbia
established under the Mines Act;
“contamination” has the same meaning as in the WMA, i.e. the presence in soil, sediment or
groundwater, of special waste or another substance in quantities or concentrations exceeding
prescribed criteria, standards or conditions, and includes waste rock, tailings, ML/ARD and
associated contamination and contamination from mineral concentrates, petroleum hydrocarbons,
explosives, reagents, solvents, pesticides and other chemicals and hazardous substances
associated with maintenance, fuelling, laboratory, concentrator or storage facilities at a mine site;
“contaminated site” has the same meaning as in the WMA, i.e. an area of land in which the soil
or any groundwater lying beneath it, or the water or underlying sediment, contains a special
waste, or another prescribed substance in quantities or concentrates exceeding prescribed criteria,
standards or conditions;
“Contaminated Sites Provisions” means the provisions contained in Part 4 (Contaminated Sites
Remediation) of the WMA and the CSR;
“core mining contamination” means waste rock, tailings and ML/ARD and associated
contamination. It does not include mineral concentrates, petroleum hydrocarbons, explosives,
reagents, solvents, pesticides and other chemicals and hazardous substances associated with
maintenance, fuelling, laboratory, concentrates or storage facilities at a mine site;
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“CSIC Mining Subcommittee” means the Mining Subcommittee of the Contaminated Sites
Implementation Committee;
“CSIC Mining Subcommittee Options” means the document entitled “Options to Apply the
Contaminated Sites Regulation at Mine Sites” prepared by the CSIC Mining Subcommittee. A
copy of the CSIC Mining Subcommittee Options is attached as Appendix F;
“CSR” means the Contaminated Sites Regulation under the WMA;
“Director” means the director of waste management under the WMA;
“exploration site” means a site where “exploration activities”, as defined in the MX Code, are
undertaken to search for and develop coal and minerals, including activities involving small scale
exploration and bulk sampling;
“greenfield site” means a site where there has been no prior mining activity other than small
scale exploration;
“Joint Submission” means the submission entitled “Addressing Mining Liability Concerns for
Public and Industry”, November 28, 2000, prepared by Karen Campbell, Glenda Ferris, Keith
Ferguson, Walter Kuit, David Parker and Alan Young. A copy of the Joint Submission is
attached as Appendix E;
“manager” means a regional waste manager under the WMA;
“MELP” means Ministry of Environment, Lands and Parks;
“MEM” means Ministry of Energy and Mines;
“mine” or “mine site” have the same meaning as “mine” in the Mines Act and generally means
the area disturbed by mining activity, including the area on which buildings or machinery are
located and wastes are stored and also including a place designated by the Chief Inspector as a
mine. “Mine”, “site” or “mine site” include exploration sites and operating mine sites;
“mining companies” includes individuals operating at a mine site such as individual free
miners;
“ML/ARD” means metal leaching and acid rock drainage;
“MOU #1” means the draft memorandum of understanding between MEM and MELP entitled
“Memorandum of Understanding on Protocol for the Regulation and Administration of
Contaminated Sites Between the Ministry of Environment, Lands and Parks and the Ministry of
Energy and Mines”;
“MX Code” means the Mineral Exploration Code contained in the Code as Part 11;
“operating mine” and “operating mine site” means a currently operating mine and a “closed
mine”, as defined in the Mines Act, in respect of which a section 10 Mines Act permit is in place.
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(Also note that in Section C of each of Part 6 and Part 7 of this report, “operating mine” also
includes exploration sites which have been subject to exploration activities above the small scale
exploration threshold);
“owner” means the “owner”, “manager” or “agent” of a mine as such terms are defined in the
Mines Act;
“remediation” has the same meaning as in the WMA, i.e. action to eliminate, limit, correct,
counteract, mitigate or remove any contaminant or negative effect on the environment or human
health of any contaminant;
“Required Actions Memorandum” means the draft memorandum of understanding between
MEM and MELP entitled “Memorandum of Understanding Between the Ministry of
Environment, Lands and Parks and the Ministry of Energy and Mines”. A copy of the Required
Actions Memorandum is attached as Appendix H;
“RMDRC” means Regional Mine Development Review Committee;
“small scale exploration” means any exploration work involving an amount of land disturbance
or excavation of rock which is below a threshold to be determined by MEM and MELP but
which, for the purposes of this report, is assumed to be exploration work below the bulk
sampling threshold, as discussed at page 73; and
“WMA” means the Waste Management Act.
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APPENDIX C
STAKEHOLDER INPUT
To assist in the preparation of this report, we interviewed a number of parties affected by the
issues addressed in the report. Some parties also provided us with written comments. The
parties we interviewed or who provided written comments are listed below.

MEM Representatives

Joan Hesketh, Fred Hermann, John Errington,
Gregg Stewart, Andrew Wale, Ed Beswick, Bill
Price

MELP Representatives

Don Fast, Margaret Eckenfelder, Ron Driedger,
Doug Walton, Bob Hart, John Ward, Rick
Crozier, Joe Negraeff, Terry Roberts, Craig
Stewart

Environment Canada

Mike Nassichuk

West Coast Environmental Law
Association

Karen Campbell

Sierra Legal Defence Fund

Karen Wristen

Environmental Mining Council of British
Columbia

Alan Young

B.C. Yukon Chamber of Mines

Brian Abraham

Mining Association of British Columbia

Lorne Grasley

Cominco

Walter Kuit

Placer Dome

Keith Ferguson

Teck

Michael Filion

Taseko

Tom Milner

Noranda

Steve Hamilton

Highland Valley Copper

Mark Freberg

Tahltan Joint Council

Glenda Ferris

Ktunaxa Kinbasket Tribal Council

Vic Clement, Resource Protection Manager
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Carrier Sekani Tribal Council

Mavis Erickson, Tribal Chief

Nak’azdli Traditional Territory

Tina Erickson, Treaty Coordinator (on behalf of
Chief Leonard Theras)

Member of public who sits on a RMDRC

Glenda Ferris

Union of British Columbia Municipalities

Ken Vance

Department of Fisheries and Oceans

Bonnie Antclerf

Note: At the outset of this project we had intended to include stakeholder comments in the final
report. However some stakeholders were uncomfortable with their comments being included in
the report. For this reason, summaries of stakeholder comments are not included in this report.
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