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INTRODUCTION

The Licensee 1253583 B.C. Ltd. operates an establishment known as “The Compound”
under Food Primary Licence No. 301954. The establishment is located at 1026 Granville
Street in Vancouver, British Columbia. The Food Primary Licence allows the Licensee
to sell all types of liquor with a primary focus on the service of food from 9:00 a.m. to
1:00 a.m., Monday to Thursday, and from 9:00 a.m. to 2:00 a.m., Friday and Saturday.
There are no other endorsements on the Licence. The Licence is, as are all similar liquor
licences issued in the Province of British Columbia, subject to the terms and conditions
contained in the publication “Food Primary Terms and Conditions” (the Terms and
Conditions Handbook™).

Mr. Mahmoud Sharafaldin is a principal of the Licensee and acted as its representative

in these proceedings.
ALLEGED CONTRAVENTION AND PROPOSED PENALTY

The allegations of the Branch are set out in a Notice of Enforcement Action Letter
(NOEA) dated September 21, 2020. It is alleged that on August 28, 2020 at 12:15 a.m.
two Vancouver City police officers entered the premises of the Licensee. They observed
that there were about 20 patrons inside the establishment, most of whom were seated
on single stools at the bar. The Officers also noticed four youthful looking patrons

sitting together in a booth.

As one of the Officers began speaking to the patrons in the booth, they were
approached by an individual who identified himself as Mr. Sharafaldin, the owner of
the business. Mr. Sharafaldin was advised that there was a complaint that minors had

been served liquor in the establishment.

The Officers obtained identification from three of the four patrons in the booth. The
fourth patron said that she did not have any identification on her person. The
identification which was provided confirmed that three of the patrons were 18 years of
age. A police query search confirmed that the female patron without identification was

also 18 years of age.
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The four patrons in the booth all confirmed that they had been served and consumed
several liquor-based beverages. Three empty bottles of Corona beer and seven empty
cocktail glasses were observed on the table in the booth. One of the Officers took a
picture of the table and the liquor containers which were seen on it. The Officers also
confirmed that the liquor had been provided to the four minors by a server in the

employ of the Licensee.

The Branch alleges that the elements of a contravention by the Licensee of allowing a
minor to consume or possess liquor in or at a place under its control are made out. The
persons in question were minors and they were in possession of liquor. The Licensee,
directly or by way of a staff person, sold or supplied liquor to the minors and they were
in or at a place under the control of the Licensee. All of this constituted a breach of
section 77(1)(c) of the Liquor Control and Licensing Act (“Act”).

The Branch elected to pursue enforcement action against the Licensee as selling, giving

or supplying liquor to minors is a significant public safety issue because of:

e the effects of alcohol on growing bodies,

e the effect on individuals and society of irresponsible drinking behaviour learned
at an early age,

e the lack of capacity of a minor to metabolize alcohol in the same manner as an
adult such that the liquor has a more intoxicating effect on minors,

e and because liquor is a significant factor in many crimes committed by youth,

including serious driving offences, assault, sexual assault, and theft.

The NOEA concluded by observing that the minors in question were below the legal
drinking age. Society expects that licensees will provide leadership and responsibility
in order to guard their children from the purchase of liquor and the subsequent
problems that arise from its consumption. Allowing the minors to consume or possess
liquor while under the Licensee’s control was a serious contravention and required
measures to be taken to obtain future compliance. The proposed enforcement action
was a monetary penalty of ten thousand dollars ($10,000). This recommended
monetary penalty fell within the penalty range set out in Schedule 2, item 7 of the Liquor

Control and Licensing Regulation (Regulation) for a first contravention.
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The Licensee submits that the proposed penalty should be reduced to one thousand
dollars ($1,000) or reversed based on its 20 years in business without a prior

contravention. Alternatively, a licence suspension should be considered.

RELEVANT STATUTORY PROVISIONS
Liquor Control and Licensing Act, S.B.C. 2015, c. 19

Supplying liquor to minors
77(1) Subject to the regulations, a person must not

(a) sell, give or otherwise supply liquor to a minor,
(b) possess liquor for the purposes of selling, giving or
otherwise supplying the liquor to a minor, or
(c) allow a minor to consume or possess liquor in or at a place
under the person's control.

(2) For the purposes of subsection (1) (b), possession includes a

circumstance where the person knowingly has the liquor
(a) in the possession of another person, or
(b) in or at a place, whether or not that place belongs to or is
occupied by the person.

(3) A person does not contravene this section if the person, in reaching the

conclusion that another person is not a minor,
(a) requires that the other person produce prescribed
identification, and
(b) examines the identification and has reason to believe it is

authentic.
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Liquor Control and Licensing Regulation, B.C. Reg. 241/2016

Schedule 2
Monetary Penalties and Licence Suspensions
Minors
Item | Contravention | Monetary Penalty Period of Suspension (Days)
First Second Subsequent First Second Subsequent
Contravention | Contravention | Contraventions | Contravention | Contravention Contraventions
7 Contravention | $7,000 - $11,000 - $15,000 - 7-11 11-21 21-41
of section 77 $11,000 $15,000 $25,000
of the Act
(supplying
liquor to
minors)
ISSUES
1. As the contravention is proven, what penalty is appropriate?
EXHIBITS

Exhibit 1: Branch Book of Documents 15 Tabs
EVIDENCE

The main evidence concerning the events of August 28, 2020 is set out in an Occurrence
Report made by the Vancouver Police Department (VPD). It provides that two Officers
of the VPD were approached on August 27 at approximately 2310 hours by a couple
who said they had come from the establishment operated by the Licensee. They told
the Officers that they were concerned that the business was actively serving liquor to a
number of minors. I note that the business was described by the Officers as “The
Heaven”, not “The Compound.” Nevertheless, it appears to be the same business at the

same address. The Licence should be amended to reflect the current business name.

The two Officers later entered into the establishment and observed that there were
approximately 20 people inside. Most of them were sitting on single stools at the bar.
As well, there were four individuals seated together in a booth where they were

consuming food and alcohol beverages. The Officers noted that there were two males
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and two females seated in the booth and they all appeared to be very young in

appearance.

While one of the Officers was speaking with the four patrons, Mr. Sharafaldin
approached and identified himself as the owner of the premises. An Officer informed
him that there had been a complaint about minors being served liquor inside the
establishment. Mr. Sharafaldin expressed shock and denied having minors in the
establishment. He asked one of the Officers to accompany him upstairs to show that

there were no patrons located there.

After this, the two Officers checked the ID of the four patrons sitting in the booth.
Three of them produced ID cards which confirmed they were 18 years of age. A female
member of the party stated she did not have any ID with her. Her age was confirmed
by a data search to be 18 years of age as well. The patrons were cooperative and
acknowledged that as they were 18 years of age, they should not be consuming alcohol.
They advised that they were from Kelowna and had come down to Vancouver to
celebrate the birthday of one of the members of their party. They confirmed that they
had consumed several alcoholic drinks each while inside the premises. Visual
inspection confirmed three empty bottles of Corona beer and seven cocktail glasses,
some of which still contained small amounts of liquor. There were as well empty plates
and napkins consistent with food consumption. A picture was taken to confirm the

material seen in the visual inspection.

The four patrons identified the server who had provided them with food and alcohol.
They advised that they had been asked to produce ID before they were served. Three
said they had produced ID to the server while the fourth person in the party did not
have any ID. The Officers then allowed the four patrons to leave the premises as they
had already paid their bill.

Mr. Sharafaldin provided a statement to the Officers. He began by telling them that his
business was as a food primary licensee, and he was not responsible if a person of age
purchased liquor from the bar and provided it to people at the table who were
underage. He also claimed that he believed two of the males at the table were in fact 19.

He was informed they were only 18. He then claimed the server who provided liquor
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to the minors seated in the booth had just arrived from Iran and she was confused

because of legal age for liquor service there was eighteen.

SUBMISSIONS - BRANCH
The Branch relies upon the facts set out in the NOEA and offers no further submissions.
SUBMISSIONS - LICENSEE

The Licensee submits that it had already admitted the server made a mistake based on
her experience in Iran where the legal age for drinking liquor was eighteen. Due to the
pandemic, the Licensee was now required to stop serving alcohol at 10 p.m. The
Licensee had no similar issue of service to minors in the past 20 years in business. The
Licensee requests a reduction of the proposed penalty to $1,000 or instead, a 7-day

licence suspension that excepted Friday and Saturday.
REASONS AND DECISION
Contravention

As this is a penalty-only review, the contravention as outlined in the NOEA is admitted.
I therefore find that the Licensee contravened section 77(1)(c) of the Act by allowing
minors to consume liquor in or at its premises on August 28, 2020 (business day of
August 27).

Due Diligence

While the licensee is entitled to a defence of due diligence where it can be shown that it
was duly diligent in taking reasonable steps to prevent the contravention from
occurring, it has not been raised as a defence in this penalty-only review. In any event,
the owner of the business of the Licensee was materially involved in the events leading
to the finding of a contravention and recommendation for a monetary penalty. The
defence of due diligence would not be available in these circumstances. I therefore turn

to consider the issue of penalty.
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PENALTY

Pursuant to section 51(2) of the Act, having found that the licensee has contravened the
Act, the Regulations and/or the terms and conditions of the licence, I may do one or more

of the following:

e Impose terms and conditions on the licence or rescind or amend existing terms
and conditions

e Impose a monetary penalty on the licensee

e Suspend all or any part of the licence

e Cancel all or any part of the licence

e QOrder the licensee to transfer the licence

I am not bound to order the penalty proposed in the Notice of Enforcement Action.
However, if I find that either a licence suspension or a monetary penalty is warranted,
I am bound to follow the minimums set out in Schedule 2 of the Regulation. I am not
bound by the maximums and may impose higher penalties when it is in the public

interest to do so.

The factors that I have considered in determining the appropriate penalty in this case
include: whether there is a proven compliance history; a past history of warnings by the
Branch and/or the police; the seriousness of the contravention; the threat to the public

safety; and the well-being of the community.

Licensees are obliged to comply with the legislation and the terms and conditions of
their licenses. Enforcement action is intended to both redress the licensee’s non-

compliance, and to encourage future compliance by way of deterrence.

There is no record of a proven contravention of the same type for this Licensee at this
establishment within the preceding 24 months of this incident. Nor is there a past
history of warnings by the Branch or the jurisdictional police. Therefore, I find this to
be a first contravention for the purposes of Schedule 2 of the Regulation and for
calculating a penalty. Item #7 in Schedule 2 provides a range of penalties for a first
contravention of this type of a 7 to 11-day licence suspension and/or a $7,000 to $11,000

monetary penalty.
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As the Licensee noted in its submissions, it has not been cited for this type of activity
previously. Nevertheless, the circumstances giving rise to the proposed contravention
action were serious. While there is no evidence of a similar compliance issue or
warnings by the Branch for similar activity, members of the public were involved in
informing the police about the Licensee’s service of liquor to minors. The four patrons
who were underage obtained service consisting of a considerable amount of liquor.
Service of liquor to minors raises both the issue of public safety in the community and
the issue of damage to young persons who are less able to metabolize liquor as set out
in the NOEA.

The owner of the Licensee’s business gave various explanations to the Officers to
explain why the minor patrons were served. First, he suggested that two of the
individuals were 19 years of age and that he was not responsible if they purchased
liquor to serve to younger patrons. This was clearly wrong as the Licensee would be
responsible if this had occurred on its premises. In any event, the minor patrons were
all 18 years of age. Second, he suggested that his server made an error in judgment
based on her previous experience working in Iran. The Licensee, however, is
responsible for training its staff and for supervising them during the performance of
their duties. It cannot evade responsibility by blaming the actions of its employees,
absent a persuasive due diligence argument. As well, the principal of the Licensee was
present during the evening of August 27 and the morning of August 28 and did not see

tit to confirm the age of the individuals that were questioned by the police.

Because the circumstances surrounding the service of liquor to the four minor patrons
were egregious, a monetary penalty higher than the minimum for a first contravention
was proposed. As noted previously, I am not bound to order the penalty proposed in
the NOEA. However, if I find that either a licence suspension or a monetary penalty is
warranted, I am bound by the minimums set out in the Regulation. I cannot, as urged by
the Licensee, reduce the monetary penalty below the minimum amount of $7,000 for a

first contravention.

The Licensee suggested that a licence suspension would be preferable due to the
restrictions in its current business that have resulted from the pandemic. It requested
consideration of a licence suspension that did not involve its business on a weekend. In

accordance with the practice of the Branch, however, a suspension begins on the same
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business day of the week in which the contravention occurred, which in this case was a
Thursday. I find that the licence suspension is appropriate given a past history, which
does not involve compliance issues pertaining to the service of liquor to minors and
because the business of the Licensee is severely impacted by the pandemic.
Nevertheless, in view of the egregious circumstances described previously, a licence
suspension greater than the minimum set out in Schedule 2 of the Regulation is
appropriate. I direct that the liquor service Licence of the Licensee be suspended for a
period of nine (9) business days commencing on a Thursday. During the time of the

licence suspension, the Licensee may remain open as a restaurant to sell food only.
ORDER

Pursuant to section 51(2)(c) of the Act, I order a suspension of Food Primary Licence
No. 301954 for a period of nine (9) days to commence at the close of business on
Wednesday, January 13, 2021 and to continue each succeeding business day until the

suspension is completed.

To ensure this order is effective, I direct that the liquor Licence be held by the Branch or
the Vancouver Police Department from the close of business on Wednesday, January 13,
2021 until the Licensee has demonstrated to the Branch's satisfaction that the

suspension has been served.
Original signed by

A. Paul Devine Date: December 14, 2020
General Manager’s Delegate

cc:  Liquor and Cannabis Regulation Branch, Vancouver Office
Attn: Eric Kerluck, A/Regional Manager

Liquor and Cannabis Regulation Branch, Vancouver Office
Attn: Karol Kudyba, Branch Advocate



