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The matter before the British Col unbia Marketing Board ("the
Board") is an appeal by Western Hatchery Ltd., Horizon

Hat chery Ltd., Okanagan Hatchery Ltd. and Lilydale
Cooperative Ltd. ("Appellants") against Order No. 34/90 of
the British Colunbia Broiler Hatching Egg Conm ssi on

(" Respondent s") dated June 26, 1990.

The appeal was filed with the Board on July 30, 1990, and was
set to comence on Septenber 6, 1990.

On Septenber 6, 1990, the Appellants requested that the
hearing be adjourned to permt themto retain |egal
representation. The Board granted an adj ournnment on the
following terms and conditions which were agreeable to al
parties.

a) The Appellants would pay the admnistrative |levy fixed by
t he Respondent, such charges to be deposited to an
interest bearing trust account held in trust by counsel
for the Respondent, with the noney that is paid in,
together with any interest which accrues on it, being
rel eased to the appropriate party upon the end or
resol ution of the appeal.

b) The acting chairman of the Pricing Commttee,
M. Barrie Peterson, continue to chair the committee
until a new chairman is appoi nted.

c) Both parties agreed they woul d have no objection to a
di fferent panel hearing the appeal when it resuned.

The appeal was heard on Cctober 30, 1990. The Appellants and
t he Respondent were represented by counsel. Opportunity was
given to call and cross-exan ne w tnesses, file docunentary
evidence, file witten subm ssions and nmake oral subm ssions
on the facts and the | aw

The Appellants argued that the Respondent |acks jurisdiction
to inpose an admnistration levy ("levy") on the purchasers
of the product for the follow ng reasons:

a) Section 13(1)(k) of the Act permts levies to be fixed on
desi gnat ed persons but does not define designated
persons. The | evy should not be extended to a party not
within the contenplated regulatory anbit of the British
Col unmbi a Broiler Hatching Egg Schenme ("the Schene");
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b) The inposition of the | evy based on the quantity of
regul at ed product purchased, is functionally identical to
a price increase. The Respondent relinquished its
price-fixing powers by executing an undertaking to be
bound by the determi nations of the Pricing Commttee.

The Appel lant argued further that if the Board should find
that the Respondent does have the jurisdiction to inpose the
| evy, the levy should not be sustained for reasons of policy,
i ncl udi ng:

a) Virtually all boards and conm ssi ons under the purview of
the Board only | evy producers of the regul ated product;

b) The Respondent was constrained at its very inception from
exercising the full range of price setting powers, which
also signifies a restrained role in the nore conpl ex
two- board regul atory environnent in the chicken industry.

In response to the Respondent's argunent that the | evy was
designed to fund services requested by the hatcheries, the
Appel l ants stated that their representatives have not
attenpted to recover their expenses for participating on the
Standards and Pricing Commttees, that they are not
requesting services fromthe Respondent nor do they w sh the
Respondent to be paying noney to themor on their behal f.

The Appellants stated further that there is no cogent reasons
why they should pay for a schenme which they did not request
and are not represented in.

The Appellants requested that the Board cancel Order

No. 34/90 and direct the Respondent to live within the
revenues provided through the pricing formula and | evies paid
by its producers.

The subm ssi ons made by the Respondent include

a) By Section 8(1)(a) of the Schene, all of the powers
contained in Section 13 of the Act are conferred on the
British Colunbia Broiler Hatching Egg Comm ssi on.

b) Section 13(1)(k) of the Act authorizes a board to fix and
coll ect levies or charges from desi gnated persons engaged
in the production or marketing of the whole or part of
the regul ated product. The Appellants are |icenced by
t he Respondent and are clearly in a commercial and
mar keting relationship with hatching egg producers and
are subject to the authority of the Respondent to inpose
| evi es.
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c) The levy is lawful and is not a disguised price increase.
It has inpact on the cost to producers but is in no way
an intrusion on the pricing authority or the pricing
undertaking gi ven by the Respondent in the course of the
establ i shment of the Conm ssion.

d) The levy is justified and is a proper charge to support
the costs and prograns that the Comm ssion has undertaken
for the benefit of the industry, which includes the
consuners of the product.

e) This is the only industry wherein pricing undertakings
or pricing commtnents have been given and renoved or
t aken outside the anbit of a board or conmi ssion's
authority.

Havi ng considered all of the evidence and subm ssions
presented at the hearing of this appeal, the Board finds

that based on the authority granted to the Respondent in
Section 8(1)(a) of the Schenme, the issuance of

Order No. 34/90 is within the jurisdiction of the Respondent.

However, based on the fact that the Appellants have not nade
clains on the Respondent for the paynent of per diens and
expenses and as the Appellants do not agree that there is a
need for the research conducted at U B.C. the Board finds
that the Respondent's reasons for inposing the | evy cannot be
supported by the facts. If the situation were to change and
t he Respondent was required to pay the per diens and expenses
for the hatchery representatives on the commttees, then it

m ght be appropriate that a sufficient |levy to recover those
costs shoul d be inposed.

It is the order of this Board that Order No. 34/90 of the
British Colunbia Broiler Hatching Egg Comri ssion is
cancelled. Al nonies collected under Order No. 34/90 which
are being held in trust, together with the interest accruing
fromthese nonies, be returned to the Appellants.

In accordance with this Board' s rules of appeal, one half of
the Appellant's deposit shall be refunded.

Dated this 23rd day of January, 1991 in Victoria, British Colunbia

(Original signed by):

| ver son, Chairperson

M  Brun, Vice-Chairperson
Ayl ard, Menber

Austring, Menber

Reger, Menber
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