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A. Takeaway

This policy guideline addresses the process for returning security deposits at the end
of a tenancy and how deposits are handled when one or both parties in a tenancy
extinguish their rights to the security deposit. This policy guideline also addresses
how monetary orders are made when both parties make monetary claims.

Keywords: security deposit, extinguishment, set off
B. Related Guidelines

e Policy Guideline 29: Security Deposits

e Policy Guideline 31: Pet Damage Deposits

e Policy Guideline 35: Transition - Security Deposits

C. Legislative Framework

The following sections of the Residential Tenancy Act (RTA) describe security deposits,
condition inspections, extinguishing rights to security deposit, and returning
deposits. The following section of the Manufactured Home Park Tenancy Act (MHPTA)
prohibits a landlord from requiring a tenant to pay a security deposit for a
manufactured home site tenancy.

| RTA | MHPTA



https://www2.gov.bc.ca/assets/gov/housing-and-tenancy/residential-tenancies/policy-guidelines/gl29.pdf
https://www2.gov.bc.ca/assets/gov/housing-and-tenancy/residential-tenancies/policy-guidelines/gl31.pdf
https://www2.gov.bc.ca/assets/gov/housing-and-tenancy/residential-tenancies/policy-guidelines/gl35.pdf
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e section 17 e section 17

e sections 19-21

e sections 23-24

e sections 35-36

e sections 38-39

D. Legislative Purpose

The main purpose of the RTA is to balance the interests of landlords and tenants. In
doing so, the RTA provides benefits and protections to tenants beyond what exists at
common law and what most tenants could negotiate on their own. In general, if
there is ambiguity in the language of the RTA, it should be resolved in favour of
tenants (see: Berry and Kloet v. British Columbia (Residential Tenancy Act, Arbitrator),
2007 BCSC 257).

E. Security Deposit

1. Alandlord may require a security deposit when the landlord and tenant enter
into a tenancy agreement.

2. The tenancy agreement must not provide that the landlord automatically
keeps all or part of the security deposit at the end of the tenancy.

3. Alandlord may issue and serve on the tenant a Notice to End a Residential
Tenancy if the tenant fails to pay the required security deposit within thirty
days of the date it is required to be paid by the tenancy agreement.

4. Atenant must not apply all or part of the security deposit to rent without the
written consent of the landlord.

5. The tenant may agree in writing at the end of the tenancy that the landlord
may retain all or part of the security deposit.

6. The right of a tenant to the return of a security deposit is extinguished if the
landlord has offered the tenant at least two opportunities for a condition
inspection as required by the RTA and the tenant has not participated on
either occasion.

7. Theright of a landlord to obtain the tenant’s consent to retain or file a claim



https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/02078_01#section17
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/02078_01#section19
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/02078_01#section23
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/02078_01#section35
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/02078_01#section38
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/02077_01#section17
https://canlii.ca/t/1qnxb
https://canlii.ca/t/1qnxb
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against a security deposit for damage to the rental unit is extinguished if:

a. thelandlord does not offer the tenant at least two opportunities for
inspection as required; and/or

b. having made an inspection does not complete the condition inspection
report, in the form required by the Regulation, or provide the tenant
with a copy of it.

8. In cases where both the landlord’s right to retain and the tenant’s right to the
return of the deposit have been extinguished, the party who breached their
obligation first will bear the loss. For example, if the landlord failed to give the
tenant a copy of the inspection done at the beginning of the tenancy, then
even though the tenant may not have taken part in the move out inspection,
the landlord will be precluded from claiming against the deposit because the
landlord’s breach occurred first.

9. Alandlord who has lost the right to claim against the security deposit for
damage to the rental unit, as set out in paragraph 7, retains the following
rights:

a. to obtain the tenant's consent to deduct from the deposit any monies
owing for other than damage to the rental unit;

b. to file a claim against the deposit for any monies owing for other than
damage to the rental unit;

c. to deduct from the deposit an arbitrator’s order outstanding at the end
of the tenancy; and

d. to file a monetary claim for damages arising out of the tenancy,
including damage to the rental unit.

10.The landlord has 15 days, from the later of the day the tenancy ends or the
date the landlord receives the tenant's forwarding address in writing to return
the security deposit plus interest to the tenant, reach written agreement with
the tenant to keep some or all of the security deposit, or make an application
for dispute resolution claiming against the deposit.

11.If the landlord does not return or file for dispute resolution to retain the
deposit within fifteen days and does not have the tenant’'s agreement to keep
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the deposit, the landlord must pay the tenant double the amount of the
deposit. Where the landlord has to pay double the security deposit to the
tenant, interest is calculated only on the original security deposit amount
before any deductions and is not doubled.

12.The obligations of a landlord with respect to a security deposit run with the
land or reversion. Thus, if the landlord changes, the new landlord retains
these obligations.

F. Return or Retention of Security Deposit through Dispute Resolution

1. The arbitrator will order the return of a security deposit, or any balance
remaining on the deposit, less any deductions permitted under the RTA, on:

a. alandlord's application to retain all or part of the security deposit; or
b. atenant’s application for the return of the deposit.

unless the tenant's right to the return of the deposit has been extinguished
under the RTA. The arbitrator will order the return of the deposit or balance of
the deposit, as applicable, whether or not the tenant has applied for dispute
resolution for its return.

2. Where the tenant applies for return of the security deposit and the landlord
later applies for dispute resolution for claims arising out of the tenancy and
the hearings are not scheduled at the same time, the arbitrator will order the
return of the security deposit to the tenant and the landlord's claims will be
heard whenever scheduled after that, unless the parties and the arbitrator
agree to having the landlord's claim heard at the same time.

3. Allowing landlords to collect security deposits provides landlords with some
recourse if a tenant damages the rental property. Since a security deposit can
equal up to %2 of the monthly rent payable, the deposit amount is often
significant for tenants who, if moving into a new rental unit, must pay
deposits to a new landlord.

Because of this, the RTA requires landlords either to return the deposit, reach
written agreement with the tenant to retain all or part of the deposit, or apply
for dispute resolution in a timely manner. Under the RTA, there are
consequences for landlords if they do not do one of these things to deter
landlords from unjustifiably not returning a deposit. These provisions are also
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intended to reduce the number of disputes the Residential Tenancy Branch
receives since fewer tenants need to apply for dispute resolution to seek the
return of their deposit and landlords are discouraged from applying for
dispute resolution to seek to retain a deposit when there is no merit to their
dispute (see: Nazari v. Kask-Ryan, 2016 BCSC 943). These provisions are set out
below.

Unless the tenant has specifically waived the doubling of the deposit, either
on an application for the return of the deposit or at the hearing, the arbitrator
will order the return of double the deposit:

a.

e.

if the landlord has not filed a claim against the deposit within 15 days of
the later of the end of the tenancy or the date the tenant's forwarding
address is received in writing;

if the landlord has claimed against the deposit for damage to the rental
unit and the landlord’s right to make such a claim has been
extinguished under the RTA;

if the landlord has filed a claim against the deposit that is found to be
frivolous or an abuse of the dispute resolution process;

if the landlord has obtained the tenant’s written agreement to deduct
from the security deposit for damage to the rental unit after the
landlord’s right to obtain such agreement has been extinguished under
the RTA;

whether or not the landlord may have a valid monetary claim.

4. In determining the amount of the deposit that will be doubled, the following
are excluded from the calculation:

a.

any arbitrator's monetary order outstanding at the end of the tenancy;

b. any amount the tenant has agreed, in writing, the landlord may retain

from the deposit for monies owing for other than damage to the rental
unit (see example B below);

if the landlord’s right to deduct from the security deposit for damage to
the rental unit has not been extinguished, any amount the tenant has
agreed in writing the landlord may retain for such damage.


https://canlii.ca/t/grtl1
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5. The following examples illustrate the different ways in which a security
deposit may be doubled when an amount has previously been deducted from
the deposit:

a. Example A: A tenant paid $400 as a security deposit. At the end of the
tenancy, the landlord held back $125 without the tenant’s written
permission and without an order from the Residential Tenancy Branch.
The tenant applied for a monetary order and a hearing was held.

The arbitrator doubles the amount paid as a security deposit ($400 x 2 =
$800), then deducts the amount already returned to the tenant, to
determine the amount of the monetary order. In this example, the
amount of the monetary order is $525.00 ($800 - $275 = $525).

b. Example B: A tenant paid $400 as a security deposit. During the
tenancy, the parties agreed that the landlord use $100 from the security
deposit towards the payment of rent one month. The landlord did not
return any amount. The tenant applied for a monetary order and a
hearing was held.

The arbitrator doubles the amount that remained after the reduction of
the security deposit during the tenancy. In this example, the amount of
the monetary order is $600.00 ($400 - $100= $300; $300 x 2 = $600).

c. Example C: A tenant paid $400 as a security deposit. The tenant agreed
in writing to allow the landlord to retain $100. The landlord returned
$250 within 15 days of receiving the tenant’s forwarding address in
writing. The landlord retained $50 without written authorization.

The arbitrator doubles the amount that remained after the reduction
authorized by the tenant, less the amount actually returned to the
tenant. In this example, the amount of the monetary order is $350
($400 - $100 = $300 x 2 = $600 less amount actually returned $250).

Note: Interest is not included in the examples above, for the sake of
simplicity. Interest is calculated on the original security deposit amount,
before any deductions are made, and it is not doubled.

G. Set Off

1. Where a landlord applies for a monetary order and a tenant applies for a
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monetary order and both matters are heard together, and where the parties
are the same in both applications, the arbitrator will set-off the awards and
make a single order for the balance owing to one of the parties. The
arbitrator will issue one written decision indicating the amount(s) awarded
separately to each party on each claim, and then will indicate the amount of
set-off which will appear in the order.

2. The RTA provides that where an arbitrator orders a party to pay any
monetary amount or to bear all or any part of the cost of the application fee,
the monetary amount or cost awarded to a landlord may be deducted from
the security deposit held by the landlord and the monetary amount or cost
awarded to a tenant may be deducted from any rent due to the landlord.

3. If alandlord does not return the security deposit or apply for dispute
resolution to retain the security deposit within the time required, and
subsequently applies for dispute resolution in respect of monetary claims
arising out of the tenancy, any monetary amount awarded will be set off
against double the amount of the deposit plus interest.

4. In cases where the tenant’s right to the return of a security deposit has been
extinguished under section 24 or section 36 [consequences for tenant and
landlord if report requirements not met] of the RTA, and the landlord has
made a monetary claim against the tenant, the security deposit and interest,
if any, will be set off against any amount awarded to the landlord
notwithstanding that the tenant’s right to the return of the deposit has been
extinguished. In this situation, while the right to the return of the deposit
has been extinguished, the deposit itself remains available for other lawful
purposes under the RTA.

If the amount awarded to the landlord does not exceed the amount of the
deposit and interest, the balance may be retained by the landlord as the
tenant has forfeited the right to its return.

H. Policy Guideline Intention

The Residential Tenancy Branch issues policy guidelines to help Residential Tenancy
Branch staff and the public in addressing issues and resolving disputes under the
Residential Tenancy Act and the Manufactured Home Park Tenancy Act. This policy
guideline may be revised and new guidelines issued from time to time.
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I. Changes to Policy Guideline

Section Change Notes Date Guideline Changed

All new Added footnotes to legislative 2016-01-21
authority; added reference
letters for policy guideline
sections; minor revisions for
clarity

A new Added section on Legislative 2016-01-21
authority

B, 10 am Revised for clarity 2016-01-21

C,5 new Examples illustrating application = 2016-01-21
of doubling provisions

B new Added section on legislative 2024-02-07
purpose

All am Re-lettered sections to reflect 2024-02-07
new Section B

All am Changed “the Act” to “RTA" 2024-02-07
throughout for consistency.

F am Revised to reflect case law 2024-02-07
(Nazari v. Kask-Ryan)

All am Formatted to new template 2024-02-07

Change notations
am = text amended or changed
del = text deleted
new = new section added
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