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Preface

Estate planning is an extremely broad subject. It deals with
the ultimate transfer of your assets to the next generation as
well as the accumulation and management of those assets
during your lifetime. If the planning is carried out

properly, attention will be given not only to the income tax
considerations, which are obviously important, but also to
the legal, business and personal considerations which in
most family situations have an even greater significance.

The fact that the subject is so broad makes it difficult for
farm families to know how to tackle it. Where do you
start? What options do you have?

It is our hope that this sixth edition of Estate Planning for
the B.C. Farmer, which is much less technical than some of
its predecessors, will help you answer these questions.
Some of the material isin the format of “questions and
answers’ which deal with the more common issues that
arise in the estate planning process. There are also two
illustrations of family farm transfer arrangements in the
Appendices.

Even though this latest edition avoids many of the technical
issues associated with the subject matter, it is not a
publication that can easily be read from start to finish. You
may wish to begin updating your knowledge by reviewing
the Estate Planning Checklist published by the Ministry in
1993. Thisisasmaller publication, written by the same
author, that is designed to give you an introduction to estate
planning.

After thisintroduction, you might want to read Chapter 1,
aswell as Chapters 5, 6 and 7 dealing with the transfer of
property to children, and any other sections which are of
interest to you. If you don't read al the commentary, at
least take alook at the questions and answers which are
included in most of the chapters. These will help you
understand many of the principles that are discussed in the
text. After doing this, you should keep this publication in a
safe place and use it for reference purposes, as your
situation requires.
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Introduction

In the first edition of this publication, written in 1984, the
subject matter was introduced by reviewing the script of an
imaginary play about a family planning its estate. While
the actors were fictitious, the sequence of events was fairly
typical of what happens in real-life situations.

Since that play was written, there have been some
important tax changes which have reduced some of the
tragic consequences that our imaginary family brought
upon themselves by not following through with their estate
plans. These changes have not lessened the human side of
our family’ s tragedy, however, so the moral of our story is
as valid now as it was sixteen years ago.

The central characters in our play are John and Mary
Brown who are both aged 62. They have been successful
farmers throughout their lives and are considering
retirement in the next two or three years.

All their assets are tied up in the farm and they have very
little insurance. The farm is now being run by their son
Bill, who is aged 35 and lives on the property with hiswife
and two children. Bill doesn't have an ownership interest at
this time but “understands’ he will inherit the farm one

day.

The parents aso have two daughters who are married and
not involved in the farming business.

In scene one, John and Mary chat about their future
retirement while having dinner. It isnot a particularly
thoughtful discussion - merely a casual conversation about
what might happen in the future. They have done this on
severa occasions in the past and have never involved their
children. They have been told by their solicitor and
accountant that they should be making an overall estate
plan. Bill has aso been encouraging them to do this
because he would like to know where he stands. John and
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Mary realize they should be doing something but aways
find areason to put off a decision.

The one point that they seem to agree on is that Bill should
acquire the farm because he has put a lot of work into it.
The property was inherited from John’s parents so they
would like to see it continue in the family if possible.
However, there remains the question of how they should
deal with their daughters. They want to treat al of their
children fairly.

John and Mary have prepared a straight-forward will. It
provides that after the death of the two of them, all their
assets are to be divided equally among their children.

In scene two, John and Mary are killed in an automobile
accident and the children suddenly find themselves in the
position of co-owners of the farm. Soon thereis
disagreement as to how Bill might acquire complete
ownership of the farm and because of the constant
arguments there is area possibility that there will be
permanent damage to the family relationship.

In scene three, the family has split into bitter factions and
the farm has been sold. Income taxes have been paid on
income that arose from the sale and Bill has been forced to
move off afarm that has been in his family for three
generations.

This scenario is unfortunate, but in rea life there can be
others which are just as bad or worse. Perhaps the parents
don't prepare a will with the result that their property is
distributed in accordance with the government’s rules
rather than in accordance with their own wishes.
Alternatively, perhaps there is awill, but it's challenged by
one or more of the children on the basis that it doesn't make
adequate provision for them. There can be other problems
too. Perhaps the parents aren't able to transfer the farm to
their children on a tax-deferred basis and their family is
exposed to a substantial income tax liability.
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Introduction

The desire to avoid these and other estate planning
problems is the reason this book has been written. We
hope it will give the reader an insight as to how to approach
estate planning.

The commentary is based upon the Income Tax Act as it
stood on November 30, 2000 and the proposed
amendments at that time.

Unfortunately, there are many “technical terms’ that must
be used when explaining the legal and income tax
implications of estate planning. The meaning of these
termsis set out in the Glossary in the Appendices of this
book.

Derek J. Fryer, FCA
January, 2001






The Basics of Estate Planning

1. The Basics of Estate Planning

Thereisacertain reluctance in al of usto deal

with the subject of estate planning because it
requires us to consider what is going to happen
after we die. Death is not a particularly pleasant
' / subject and we prefer not to think about it. Some
A ﬁ of this reluctance may disappear if estate
planning is thought of in a broader context as
having to do with the accumulation and use of property

during on€e’'s lifetime, as well asits distribution after death.
In fact, thisiswhat it is.

AN

Estate planning is particularly important to you, as a
farmer, because you are engaged in a capital-intensive
industry. The size of your estate, and the fact that
substantially all of your net worth is probably tied up in
your farm, create specia problems which can be dealt with
only through a well-constructed estate plan.

What is Estate Planning?

Estate planning deals with all aspects of the accumulation,
Estate use and distribution of a person’s assets. It therefore entails

planning... N
s dleal el all of the following:
with death . .
B accumulating and controlling assets;
B providing for an orderly and equitable distribution of
assets during lifetime or on death;
B providing adequate retirement income;
B minimizing tax; and
B maintaining sufficient liquidity to pay taxes and other
costs at degth.
You have a
number of “tools” Y ou have a number of "tools" at your disposal which you

ENEEE 1 3720 can use to achieve al of the above. For instance, you can:
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B prepare awill describing how property isto be
distributed after your death (see Chapter 2);

B choose aform of business arrangement that minimizes
your tax liability and makes it easier to transfer your
property to your beneficiaries (see Chapters 3 and 11);

W transfer property during your lifetime or on death and
use trusts to hold property for your spouse or child (see
Chapters 5, 6 and 7);

B plan your retirement income (see Chapter 10); and

B provide liquidity in your estate with the use of life
insurance (see Chapter 12).

What are the Benefits?

The time and effort spent on your estate plan is usualy well
rewarded in terms of the savings in taxes, estate
management costs and property transfer procedures.
Equally important, however, is the peace of mind enjoyed
by you and your family in the knowledge that the plan has
been well thought out and is fair to all.

When Should You Begin to Plan?

Estate planning
is a continual
process

Y ou should give some thought to estate planning as soon as
you begin to accumulate assets. While you are single and
relatively young, your planning is likely to consist of
safeguarding your valuable assets (such as storing
important documents in a safety deposit box) and preparing
awill setting out what should happen to your property in
the event of your death.

After you marry and start a family the scope of your
planning will broaden. You will change the beneficiariesin
your will and, perhaps, name a person who would act as
guardian to your children if you and your spouse should die
suddenly. Y our business affairswill probably become
more complex and you will want to assess whether a
different form of business organization would be beneficial.
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Perhaps you will want to consider forming a partnership
with your spouse, or carrying on business through a
company. Your debts may increase significantly and you
may want to reassess the extent of your insurance coverage.

Later on in life, your estate plan will broaden even further
because you will then have to decide whether to bring your
child or children into the business. Ultimately, you will
have to consider your retirement plans and the sale of your
farm. Plans may have to be changed periodically in
response to external factors such as new government
legidation.

It can be seen, therefore, that an estate plan is not
something that is made and then forgotten. It's an ongoing
dynamic process that evolves throughout the middle years
of aperson’slife and requires a periodic check-up in
response to changing circumstances.

How Do You Pass on Your Farm?

Your planning in the early years will probably centre
around managing your farm and earning sufficient income
to support your family. In later years, however, you will
have different concerns such as whether any of your
children want to take over the farm or whether there will
have to be a sale to a person outside the family.

If there isto be a sale to a person outside of the family, you
will want to receive the best possible price and reduce your
tax liability to the maximum extent possible. The best way
of doing thisisto ensure that you receive advice from your
accountant well before the transaction occurs. In some
situations that advice should be obtained one or two years
before the proposed sale. Thisis discussed in Chapter 4.

If the farm is to be transferred to one or more of your
children, the issues will be somewhat different. Y ou will
still be interested in receiving afair price and minimizing
your tax liability, but there will be a number of other issues
as well, including the following:
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The issues
when the
farming child
takes over

Use the Estate
Planning
Checklist to
get you started

B do you want to transfer all or only some of your farm
property?

B areyou looking for an arrangement under which your
child is gradually phased-in to the business?

B how can you give your child the opportunity to take
over the farm and still treat your non-farming children
fairly?

Planning the transfer of the farm to the next generation can
be difficult and time consuming. Because you will have
spent considerable time, money and energy in acquiring
your farm, you will not want to transfer it to your children
without being fairly certain that your needs will be looked
after, and the transfer will be a success.

Don't be surprised if the transfer process takes several
months, or even a year or more, before you complete it.
Thisisabig step for parents, and it quite often takes a
while for everybody to become comfortable with the
process as well as the outcome.

Some farm families have difficulty coming to grips with
this phase of their estate plan because they are
overwhelmed by the many issues that need to be taken into
account. Sometimes they put off the discussions that
should be taking place; hoping, perhaps, that the decisions
will be easier if they are deferred to another day. Usualy
this doesn’t happen.

Y ou will more likely avoid becoming overwhelmed if you
don’'t become too involved in the details early in the
process. The Estate Planning Checklist, published by the
Ministry in 1993, will help you do this. It sets out eight
basic steps in the family farm transfer process and then
discusses the first four of the steps in some detail. These
eight steps are shown in the form of a diagram on the next

page.
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Collect the data

Scan the picture

Establish your goals
and objectives

The data you collect in step 1 will include the approximate
value of your farm assets and liabilities, the manner in
which these assets are owned, particulars concerning your
family, details of non-farm assets, insurance policies, etc.
Y ou should try to gather this information together in a
manner that will facilitate a discussion by the family as
well as areview by your professional advisers.

Step 2 of the process is perhaps the most important. Here
you look at a number of broad financial and personal issues
that ultimately will shape the way in which the farm is
transferred to the children. There won’t be afinal decision
on these issues at this stage, but there should be a
discussion of the options and an assessment of the
importance of each issue in the overall transfer process.
The issues that will be considered will include the
following:

B Theimportance of an “interim” arrangement with the
child (such as bringing the child into the farm as a
shareholder or partner) rather than a complete sale

B Theimportance of you continuing to control the farm
for aperiod of time

B The necessity for you to move off the farm
B Your financia needs, both now and in the future

B The ability of the farm to support the family members
who are interested in it

B The approach you might take in dealing with your non-
farming children

In step 3 of the process you will establish some broad goals
and objectives. Your plan will not have been “fleshed out”
in detail at this point but hopefully you will have arrived at

some tentative conclusions in the following areas:

B whether there will be afull or partial sale or, perhaps,
some sort of interim arrangement such as a partnership
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B whether you want to retain control over the farm

B your income and capital needs in the short and medium
term

In step 4 you should attempt to increase your knowledge of
the estate planning "tools" which are at your disposal.
These include:

B the “tax tools’ (such as the capital gains deduction and
farm “rollovers’) — see Chapters 5, 6, 7 and 9

B the "security tools' (mortgages, agreements for sale,
etc.) — see Chapter 3

B thedifferent forms of business arrangements
(proprietorships, partnerships, joint ventures,
companies) — see Chapters 3 and 11

B methods of holding property (joint tenancy, tenancy in
common and life interests) — see Chapter 3

Your intention here is not to become an expert but to be
better able to review the options with your advisers. You
might begin by reviewing the brief commentary in the
Estate Planning Checklist referred to earlier and then
supplement your knowledge by reading portions of this
publication.

Steps 5 to 8 in the process represent the “analysis’ and
“completion” phases of your plan. Here your advisers will
become more involved. The options will be “fleshed out”
for your review, and the final plan will be selected and put
into effect. Hopefully, you and/or your advisers will be
able to use this publication in this phase as well.

After aplan is developed in draft form by your professional
adviser, you will want to discuss it with the remainder of
your family. It isimportant that al members of your
family believe they have been fairly treated. Time spent at
this stage can save much anguish during your lifetime and
after your death.
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Tax is not the
most important
consideration.

If the plan you are developing is to be included in your will
rather than being put into effect immediately, a discussion
with your family may avoid the possibility of your will
being contested under the Wills Variation Act (see Chapter
2).

Y our accountant will naturally be concerned about
minimizing your tax liability, but it must be recognized
that tax is not the most important consideration. Y ou
and your spouse must feel comfortable with the plan
recommended to you and it must conform to your ideas on
how you should deal with your children.

Y our estate plan should be flexible. It should, for instance,
take into account that your children may change their
personal goals and career paths. Y ou should not take
irrevocable steps until you are certain that your children
have decided what they want to do with their lives.

Provide for an Incapacity

As you become older, you will want to discuss with your
lawyer the merits of empowering another person to act on
your behaf if you were to become incapacitated. The law
in B.C. in this area changed considerably on February 28,
2000 as aresult of the introduction of the Representation
Act. Essentidly, this new Act enables you to sign a
standar d agreement covering matters such as your
personal care, the routine management of your financial
affairs and certain health care decisions. Thereisaso an
enhanced agreement which authorizes more significant
decisions such as the sale of assets and the refusal of life-
supporting medical treatment.

If you have previously made arrangements through a
lawyer to give an enduring power of attorney to one or
more members of your family, the new legidation in B.C.
may not be of great interest to you unless, perhaps, you
want to take advantage of the provisions dealing with
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headlth care. If, however, you have not done this, and you
are reaching the age where somebody should be authorized
to act for you if you were to become incapacitated, you
should arrange a meeting with your lawyer to discuss this
meatter.

Gift Tax and Succession Duties

Farmers in British Columbia have to consider the effect of
No gift tax or income taxes on their estate plans but, fortunately, they do
Zﬂ;ggsii'%nc not also have to wrestle with gift taxes and succession
duties. These taxes were abolished in British Columbiain
January 1977. Nowadays, therefore, you need not be
concerned about the possibility of a gift tax if you should
transfer property or cash to a member of your family.

Using Advisers

Y ou are going to need the advice of professionasin
developing and implementing your estate plan. The
questions that come to mind in this regard are “which
professionals can help you?’, “when do you consult them?’
and “how do you choose the right one?’

Which The following isalist of some of the advisers and the areas

professionals in which they will be able to help you.

can help you?
Accountants. If your accountant is very knowledgeable in
the areas of taxation and estate planning as they affect
farmers, he or she can act as the “quarterback” for your
overal plan.

Lawyers: They can advise you on the legalities of the
estate planning and business succession arrangements.
Agricultural experience is advisable. Ultimately alawyer
will be required to put your estate plan into effect.
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When do
you consult
with them?

How do you
choose the
right one?

10

Bankers: They can offer advice on how to finance farm
succession arrangements as well as retirement planning and
the investment of your capital.

Financial plannersand consultants. These individuals
can also advise on retirement planning and overall financial
planning. Some will have a specialized knowledge of
insurance products and the manner in which they can be
used in your overall estate plan.

I nsurance agents. These individuals can advise you on
insurance matters. Some have financial planning
qualifications that enable them to advise you on a broader
range of issues.

There are two schools of thought as to when the outside
consultants should be involved. The first is that you should
not bring in an outside adviser until you have done your
own research and have had some preliminary discussions
within the family. For some people, this will be the right
approach, particularly if they are able to locate publications
such as this one, and the Estate Planning Checklist
published by the Ministry of Agriculture, Food and
Fisheriesin B.C. Others, however, find it useful to have an
initial discussion with an advisor to help them focus the
discussions within the family. Thisis particularly true
where the parents are approaching retirement and it’s time
to develop the arrangements for the transfer of the farm to
the next generation, or plan for the sale to an arm’ s length

person.

Y our advisers should have an understanding of the issues
and problems affecting farmers and, most importantly, you
need to feel comfortable talking with them. For some
phases of your estate planning, your adviser will usually be
your lawyer or accountant. At other times, however, you
may need to involve several people, including your
accountant, lawyer, banker and insurance agent.
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How do you know if you are dealing with the right people?
WEell, here are some suggestions:

B Ask around. Tak to other farmers who have used
advisers and get their suggestions.

B Enquire at seminars and workshops.
B Contact professiona associations.
B Ask the Ministry of Agriculture, Food and Fisheries.

B Set up an interview with possible advisers and find out
what training they have and their length of experience
in dealing with estate planning for agricultural
businesses.

Keeping Track of Your Estate Planning Information

11

As your estate planning changes over time, it is important
to keep track of the information that is essentia to your
arrangements. To some extent, this information will be
contained in your will but it may aso be contained in other
documents such as the following:

B ashareholders agreement, if your businessis carried
on through a company

B apartnership agreement if your businessis carried on
through a partnership

B |ease agreements
B financial records

B insurance policies

To assist you in doing this, we have included an insert in
this publication entitled “ Estate Planning Information”
(there is also an extra copy in the Appendices). We suggest
you complete it and file it with your will and other valuable

papers.
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Some Questions and Answers
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1. My wifeand | want to bring our son into the

businessor perhaps sell a portion of thefarm to
him. How do we begin the process?

WEell, as mentioned in this chapter, a good starting point
is the Estate Planning Checklist, published by the
Ministry of Agriculture, Food and Fisheriesin B.C.
Thisisafairly small publication that will give you an
understanding of what the family farm transfer process
entails as well as provide you with the information you
will need to gather together. After you have reviewed
this Checklist you may wish to talk with a professional
adviser (accountant or lawyer), a farm management
speciaist at the Ministry or, perhaps, attend an estate
planning seminar. These seminars are often provided
on a periodic basis by accountants, lawyers, insurance
agents and by the Ministry itself.

. Which professionals are likely to be able to help us

develop an estate plan?

This depends on your advisers experience and
gualifications. There are some accountants and

lawyers, who have considerable estate planning and
taxation experience with agricultural businesses and can
guide you through the entire process. If your

accountant or lawyer does not have these skills, he or
she should be prepared to recommend you to somebody
who does.

Depending on your circumstances, it may be
appropriate to involve your bank and insurance agent.

If you are not sure who to approach, contact your local
Ministry office. They will be able to provide you with
recommendations as well as some preliminary advice.
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3. Should we have our farming child attend the first
meeting with our family's professional adviser?

There are no hard and fast rules but generdly it's
preferable for the parents to have the first meeting with
the adviser on their own. Thiswill usually facilitate a
more complete discussion of the options available.
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2. Will Planning

Introduction

One of the most important documents you execute during
your lifetimeis your will. ldedly, it's just one of the key
elements in your overall estate plan but in some situations it
represents the only estate planning that is done. It may
have far-reaching effects on your family and business
Testament partners so it should be given alot of thought. A solicitor
should always prepare the document in order to avoid
potential problems.

Last Will
and

Your will isalegally enforceable document that can be
What is a altered or revoked during your lifetime. It describes your
il wishes regarding the distribution of your property and the
appointment of executors. It may also deal with other
matters such as the appointment of trustees to hold property
in trust for your surviving spouse and children and the
appointment of guardians for your children.

You will lose your ability to make or amend awill if you
are no longer able to understand the nature and extent of
the property that forms part of your estate. This might
happen for instance, if you were to have a stroke. Because
there is always the possibility of this occurring without
warning it is important that will-planning be updated
regularly.

Failure to Y ou should prepare awill to ensure that your property is

prepare a will distributed in an orderly manner to your family, and other
intended beneficiaries, in accordance with your wishes. If
you fail to prepare one, your assets can only be dealt with
in accordance with the provisions of the Estate
Administration Act (see later discussion). This can result
in additional worry for your family, a possible delay in the
distribution of your estate, an increase in estate
management costs and the exclusion of some persons you
would have wanted to share in your estate.

14
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In planning your will, you should take into account many
factorsincluding the provisions of buy-sell agreements
entered into with your business partners, the income tax
rules applying on death, the amount of liquid assets in your
estate, the manner in which you hold your business assets
and the provisions of any marriage agreement. Because
these considerations are complicated and they change
periodically, you should get into the habit of obtaining
professional advice and reviewing your will planning every
three or four years. There should always be areview after
the following:

B amagor change in business arrangements (e.g.
formation of a company or partnership);

B maor changesin the form or mix of assets;
B saleof property;

B major income tax changes,

B Dbirth or death of achild or grandchild;

B children or grandchildren becoming adults;
B emigration of a beneficiary from Canada;
B marriage or divorce; or

B death of an executor, spouse or other named
beneficiary.

In deciding the terms of your will, you should thoroughly
discuss your estate plans with your family. There should
be no surprises after your death and your family should be
prepared for what is to happen at that point. This
discussion can take a considerable length of time and may
be assisted by the involvement of professionals such as the
family solicitor and accountant, an insurance agent and
perhaps a farm management specialist from the British
Columbia Ministry of Agriculture, Food and Fisheries.



Chapter 2

Legal Formalities

Be careful who
witnesses your will

Revoking a will...
marriage may do
this
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After the will is completed and signed, you should leave
the original with your solicitor for safe-keeping and should
keep a copy for your own records. It may be appropriate to
also provide a copy to your accountant and executor.

The formalities governing the making of a conventional
will are contained in the Wills Act of British Columbia. In
general:

B the document must be in writing;

B it must be signed by you, or by some other person in
your presence and under your instructions,

B you should sign your will in the presence of two or
more witnesses who should be over the age of majority;

B the witnesses should not be beneficiaries named in the
will, nor the spouses of those beneficiaries.

This latter point is extremely important. 1f bequests are
made to the witnesses of awill, or to their spouses, they
will be forfeited and the property will simply form part of
the residue of your estate.

If you have more than one will, the most recent one over-
rides the earlier versions. For this reason, it is important
your will be dated.

Generally, you must be nineteen years of age or older
before you can make awill although a married infant (a
person under age nineteen) or a member of the Canadian
forces can prepare one irrespective of hisage. The person
must have the mental capacity to prepare the will and must
not be forced or coerced into it.

Y ou can revoke awill by making a new one, by destroying
or revoking an existing one or by entering into a marriage.
(A divorce will not revoke awill but it will have the effect
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of cancelling transfers of property to the ex-spouse and the
appointment of him or her as executor or trustee.) You
need not necessarily make a new will each time you want
to change it. Y ou may be able to make the change by
simply attaching a “codicil”.

If you prepare or update your will shortly before your
marriage, you should indicate in the document that it is
being prepared or updated in contemplation of marriage.
This indicates that you were aware of your upcoming
marriage at the time the will was prepared and the marriage
itself will not have the effect of revoking it.

Who Should Act as Executor?

Try to avoid
conflict of interest
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Generally, you will want to have your spouse and/or your
children act as executors. The decision as to who should be
involved will depend on the complexity of your business
arrangements and the ability of your spouse and children to
deal with them.

If your will establishes a trust for your spouse under which
income from the farm passes to the spouse during his or her
lifetime, with the farm property passing to your children on
the spouse's death, it might not be a good idea for your
spouse to act as the sole executor. One or more of your
children might also be appointed so that there is a proper
balancing of the interests of your spouse and children.

In some cases, it may be necessary to sell assetsin order to
provide additional cash to the surviving spouse. In that
case, it may be preferable to also have independent
executors so that your children are not placed in the
awkward position of trying to decide whether a sale should
be made.

In some situations, it may be appropriate to have a friend or
business associate act as an executor. Y ou should ensure,
however, that the business associate is not put in a position
of conflict. This might happen if farm assets are to be sold
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What Should Be in

Your bequests
may take
different forms
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by the estate and the business associate might be one of the
buyers.

Y ou might consider naming your solicitor or accountant to
act as one of the executors. These persons may be good
choices if they have a detailed knowledge of your affairs
and beneficiaries, and can afford to spend the appropriate
amount of time on estate administration. Often their other
commitments prevent them from doing this and you are
better off to retain these individuals in their professional
capacities rather than as executors.

A trust company may be useful in situations where you
have extensive business interests or atrust is to be created
that will exist for along time. It can provide a full service
administration package that can rarely be equalled
elsewhere. However, the trust company will not aways
have an office in the area in which you live and this can
complicate the administration of your estate. The trust
company may aso be more costly.

Your Will?

You will want to state the manner in which your estate is to
be distributed. The distribution may be in the form of a
“specific bequest”, a“general bequest” or a*“share of the
residue’ of your estate.

A “specific bequest” is made where a specific property
such as an interest in a particular company or a specific
parcel of land is left to a beneficiary. If the particular
property is sold before your death, the beneficiary will lose
his or her inheritance unless that person also sharesin the
residue of your estate.

A “general bequest” refers only to a sum of money rather
than to a particular property.

A "share of the residue" refers to a share of the balance of
the estate, after payment of specific bequests, general
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protect children’s
interests

Include an
emergency plan for
your farm assets

Executors can elect
values at which your
children acquire
certain farm assets
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bequests and al of the estate's liabilities. Thisresidue
might be entirely in the form of cash or may include assets
such as land which have not been bequeathed to a particular
beneficiary and have not been sold in the course of the
administration of the estate.

Y ou will want to specify what is to happen to your debts.
They may be assumed by one of your beneficiaries or paid
out of the residue of your estate.

Property passing to your spouse may be transferred directly
to your spouse or to atrust for his or her benefit. Use of a
trust will ensure that the future entitlement of your children
cannot be affected by your spouse’ s remarriage after your
death. You may also use atrust to hold property for infant
children.

There is usually a provision setting out what should happen
in the event that you and your spouse are killed in a
common accident. If there is no such provision, the
younger of you is treated as though he or she survived the
older and the distribution of the two estates is processed
accordingly. Sometimes the will also provides that the
bequest to a spouse shall not take place unless he or she
survives the testator by, say, 30 days. Wherethereisa
simultaneous death, this provision should have the effect of
reducing probate fees.

Y ou may want to consider giving your children the right to
acquire certain farm property from your estate at a
percentage of its fair market value (see Chapter 7). This
makes a useful “emergency plan” that will come into effect
if you are unable to transfer your farm during your lifetime.

As discussed in Chapter 7, your executors have the ability
to select the value for income tax purposes at which you are
deemed to dispose of certain farming assets to your

children. The values they select will have an impact on the
tax payable by your estate and will determine the cost of
the property to your children. It isimportant that your will
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give your executors the power to choose these values for
income tax purposes. Guidance might also be given to
them as to how this choice should be made. In most
situations, you will want them to select the highest possible
transfer values that will not result in tax being paid by your
estate.

If certain assets are to be distributed “in speci€’, (eg. in
their present form - see Glossary), you should ensure that
the will gives the executor the power to do this.

Property Not Affected by Your Will

Check the
beneficiary
designations on your
RRSP and insurance
policies

Property held in ajoint-tenancy arrangement (see Chapter
3), together with the proceeds of insurance policies and
registered retirement savings plans for which there are
named beneficiaries, do not form part of your estate and are
not affected by the terms of your will. These assets pass
directly to the surviving joint tenants or to the named
beneficiaries, and are unlikely to be available to your
creditors. Y ou should check your old insurance policies
and registered retirement savings plans to ensure that the
“beneficiary designation” is still appropriate.

Because of provisions in the Income Tax Act, you will
generally want to designate your spouse as the named
beneficiary of your registered retirement savings plan. This
isdiscussed in Chapter 10.

Can Your Will be Challenged?

Spouse or children
not adequately
provided for can
challenge your will
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Y ou should be aware that even where you provide for the
disposition of your property in a properly-drawn will, the
Wills Variation Act in British Columbia may enable your
wishes to be varied or set aside by a court if it determines
that you have not made adequate provision for your spouse
and children. Some provision is not necessarily adequate
provision. This possibility may be of concern to you if
your assets are not likely to be divided equally among your
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children. In many situations, the desire to keep the farm
intact and to treat al children equitably, not necessarily
equally, means that the inheritance of some children is
larger than others.

Disputes can be avoided if you discuss your estate plans
with your family and obtain their approval. Where one of
the children appears to be treated on a more favourable
basis, perhaps because of previous contributions to the farm
for which he or she has not been paid, it is probably
advisable to include your reasoning in your will. Then, if
the matter is contested after your death, the court will be
able to take this reasoning into account.

If one or more children are to receive more than their
siblings, it may be advisable for you to arrange for the
transfer of the extra share during your lifetime. In this
manner, you might avoid potential problems under the
Wills Variation Act. You may gain other benefits as well
because, generally speaking, the transfer of farm property
during your lifetime is the preferred method of distributing
your estate. Obvioudly, thisis a matter you should discuss
with your solicitor, and perhaps your accountant, when you
are preparing your estate plan.

What Happens if There is No Will?

Court-appointed
administrators will
distribute your
assets according to
their rules
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If you die without making a will, provincial laws determine
who looks after your affairs and who receives your estate.
Undoubtedly there will be increased emotional and
financial coststo your family.

If you are survived by a spouse and children, it is quite
likely the division of your estate will not be what you
would have wanted. If your children are under aged 19,
their share will be managed by the Public Guardian and
Trustee. If your homeis sold, a portion of the sales price
may have to be paid to your children rather than being
retained by your spouse. These and other potential
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problems make it extremely important for you to ensure
that you have an up-to-date will.

Some Questions and Answers

1. One of my sons should have an opportunity to buy
the farm but | am not ready to sell it to him yet.
What should | do?

Hopefully you will have an opportunity to complete this
transaction during your lifetime but to guard against the
possibility that you don’t, make sure your will instructs
your executors to offer the farm to your son. In
considering this possibility, keep the following pointsin
mind:

B your farming child probably shouldn't be one of
your executors, or shouldn't be the only one, so as
to avoid a potential conflict of interest

B you should specify the sale price, or state how it is
to be determined (such as a percentage of fair
market value)

B it isprobable that if your son purchases the farm, he
will be treated for income tax purposes as having
acquired some or al of your farming property at
your “adjusted cost base” (eg. tax cost — see
Glossary), or at such higher values as your
executors select (see Chapter 7)

B f the estate is to take back a note for the unpaid
purchase price, you should aso state the following:

the interest rate that is to apply (this could be a
fixed rate, or arate that is adjusted from time to
time in relation to your bank's prime rate)

the period over which the note isto be paid off

22
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| have made gifts to some of my children that |
would like taken into account in dividing up the
residue of my estate. How do | do that?

You can use what is called a "hotch pot" clause that
instructs your executors to take into account previous
gifts. These gifts would be specified in the will so that
there is no misunderstanding.

As an example, let’s assume the residue of your estate
is $500,000; there are two children (John and Anne),
and John has received a gift during your lifetime of
$100,000. By including the hotch pot provision in the
will, John would receive $200,000 from the residue and
Anne would receive the remaining $300,000. This
would be calculated as follows:

Residue $ 500,000
Add gift subject to hotch pot 100,000
Adjusted residue 600,000
Entitlement of each child 300,000
Less gift aready made to John (200,000)
John’s share of the residue $ 200,000
Anne' s share of the residue $ 300,000

If at the time of my death | still own the farm, |
would like my executorsto sell the property to my
son and to arrange the transfer so that my wife
continuesto be ableto livein our home until she
dies. How can | do this?

This can be achieved by arranging for your executors to
transfer a"life interest” in the home to your wife, if she
survives you.

Oneof our children hasreceived aloan from us
which we would like to have settled on our death.

You can provide in your will that on the desth of the
survivor of you, the loan owing by your child is
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bequeathed to him or her. Thiswould be a "specific
bequest” that would have the effect of cancelling the
debt. If you want this specific bequest taken into
account in the distribution of the residue of your estate,
you can do this through the "hotch pot" clause referred
to in the answer to question 2 above.

. My husband and | own a parcel of land which is not

used in our farming business. We plan to bequeath
this property to one of our non-farming children.
Any problems here?

There may be. Asdiscussed in Chapter 7, capital
property such as land that is transferred to a child on
your death is treated for income tax purposes as having
been sold to that child at fair market value (except
where the farm "rollover” rules apply). Tax that is
created on this deemed sale at fair market value is
normally payable out of the residue of your estate.

Look at your will and see who receives the residue of
your estate. If al of your children share in the residue,
and there is no provision in your will dealing with the
tax liability on this land, it means that the tax associated
with this specific bequest will be shared by all your
children. If you decide this is inappropriate, you might
want to state in your will that the child who is to receive
this non-farming property should be responsible for any
income tax relating thereto.

. My wifeand | want to provide in our willsthat

should we die while our children are minors, our
property isto be held in trust until they become
adults. Moreover, if they should die before
becoming adults, their shareisto beinherited by
their brothersand sisters. Isthat a problem?

It can be. The potential problem hereisthat thereisa
“rollover” for income tax purposes on certain farming
property passing to children (see Chapter 7) but,
generadly, it applies only where the property vests
indefeasibly (see Glossary) in the children within 36
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months of death. If one of your children was say, aged
10 at the date of death of the survivor of you and your
wife, and your will stated that this child isn’t to inherit
anything unless he or she becomes an adult, this child’s
share of the estate would not vest for approximately
eight years. Because this time period exceeds 36
months, there may not be a “rollover” for property
passing to that child.

There is no problem in stating in your will that if any of
your children are minors, their share of the estate must
be held in trust until they become adults. But, if the
children are very young, and you want to ensure that
there is a “rollover” for income tax purposes, you need
to go on to state that if the child dies before becoming
an adult, the inheritance falls into the deceased child’'s
estate and does not pass to the brothers and sisters.
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3. Significance of Ownership and
Business Arrangements

Introduction

The manner in which you hold your property can have a
significant impact on your estate plan. Your land, for
instance, might be:

B owned outright, or

B co-owned —
asajoint tenant, or
as atenant in common

These dternate forms of ownership can affect your ability
to deal with your land through your will.

Y our business might be carried on by a proprietorship,
partnership or company. These different arrangements can
have a substantial impact on the manner in which you
operate your business, the income taxes that you will pay
during your lifetime and the form in which your children
will receive their inheritance after your death. Before
changing any of these business arrangements you should
obtain advice from your accountant and solicitor in order to
avoid potential tax and legal problems.

Property Ownership

Joint Tenancy and Tenancy in Common

Joint tenants hold
undivided interests
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A joint tenancy is an arrangement under which two or more
persons own a percentage interest in property. The
characteristic that distinguishes it from other forms of co-
ownership is the inability of the joint tenant to dispose of
his or her interest in the property through their will unless
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Tenants in common
also hold undivided
interests but there
are differences
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the joint tenancy is severed before death. On death, the
joint tenant’s interest automatically passes to the other
joint tenants.

During the co-owner’s lifetime, the joint tenancy
arrangement can always be severed and the property can be
transferred to strangers, family or to the other joint tenants,
in the same manner as other interests in property. It isonly
on death that the special survivorship characteristic comes
into effect.

A husband and wife will often hold property asjoint
tenants because they intend that their respective interests
shall passto the survivor of them on their deaths.
However, business partners will generally not hold their
property interests in this manner because they will want to
control the distribution of their property after their death.

A tenancy in common is also an arrangement under which
two or more persons hold an undivided interest in property.
Aswith ajoint tenancy, each co-owner has an equal right to
possession of the property because the property has not
been divided in a specific way. Unlike ajoint tenancy,
however, the owner ship interest of a co-owner under a
tenancy in common need not be equal to that of his co-
owners. For instance, atenant in common could hold a
90% interest in a particular property and his co-owners
could hold the remaining 10%.

Anindividual owning an interest in a property as a tenant
in common is able to dispose of that interest just like any
other property. When the individual dies, the interest in the
property does not pass to the co-owners on the death of the
tenant. Instead, it falls into the tenant’s estate and is
disposed of in accordance with his or her will.

Land owned by a partnership will usually be registered
jointly in the names of the partners. In most cases, it will
be held in the form of a tenancy in common and not a joint
tenancy.
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Get some tax advice
before changing the
registration of your

property

Joint tenancy
arrangements can be
an expensive way of
avoiding probate fees

28

If you own a property outright and transfer an interest to
another person so that you then hold the property as a co-
owner, or if you transfer part or al of your co-ownership
interest to another person, you may be treated as having
disposed of the property. If so, the property will generally
be deemed to have been sold at fair market value unless
one of the rollover rules apply (see Chapter 5). There may
also be GST consequences; and a liability for property
transfer tax, if the property is land.

Keep in mind that even though property held in ajoint
tenancy passes automatically to the surviving joint tenants
on your death, there is still a deemed disposition for income
tax purposes, which could result in atax liability (see
Chapter 7).

Transferring property into ajoint tenancy arrangement with
achild is sometimes recommended as away of avoiding
probate fees. This can be an expensive solution, however.
Not only do you have a potential income tax liability (see
above), but there can be other problems as well:

B the property will become subject to your child’'s
creditors

m if your child is married and later becomes divorced, the
property may have to be split between you, your child
and his or her spouse

B if the property is your principal residence, one half of
the principal residence exemption for years after the
transfer will be lost if you continue to live in the

property

B your child's consent will be required if you want to
mortgage or sell the property

B the B.C. Property Transfer Tax may apply if the
property is land which does not qualify as farm land.
GST may be an issue as well.
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Legal and Beneficial Interests

The legal and
beneficial owners
can be different

In some circumstances, the legal owner of a property will
not also be the beneficial owner. The lega owner isthe
person in whose name the property is registered whereas
the beneficial owner is the person who is entitled to the
income arising from the property as well as the proceeds
from its ultimate sale. In a partnership situation, for
instance, the individual partners will likely be the legal
owners of the land but the beneficial owner (for income tax
purposes, a least) will usualy be the partnership itself.

Keep in mind that income tax must be considered whenever
there is a change in the beneficial owner. Where the
property is land, the B.C. property transfer tax must be
considered whenever there is a change in the legal owner.

Business Arrangements

Sole Proprietorships

A simple and
flexible
arrangement
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If you are a sole proprietor you will usually own al of your
farming assets directly, or jointly with your spouse, and

will be able to transfer them during your lifetime or through
your will. In some situations, the farm is co-owned in a
joint tenancy arrangement and will pass automatically to
your spouse on your desath.

Generaly, all of aproprietor’s assets will be at risk if a
liability isincurred in the course of carrying on the farming
business. This should be contrasted with the limited
liability that can be obtained through a company.

The transfer of a sole proprietorship to the next generation
can be time-consuming and cumbersome because each
asset will have to be identified and dealt with. However,
for many farmers, the simplicity and flexibility the sole
proprietorship offers during their lifetime more than
compensates for this problem. Moreover, direct ownership
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Partnerships
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of the farm is more in keeping with their emotional
attachment to the land.

A sole proprietorship alows you to operate your business
in a reasonably tax-effective manner. Thisisimportant,
because the minimization of tax is an integral part of any
estate plan. Admittedly, as a sole proprietor in British
Columbia, you are subject to tax on your farm profits at
margina rates which vary from nil to approximately 50%;
however, there are a number of offsetting advantages. If
you have a capital gain when you sell your farm, you may
be able to claim the capital gains deduction. Y ou can claim
the principa residence exemption on the sale of your home
and you may be able to offset your farming losses against
your off-farm income. You can also offset business or
property losses against farming income.

The sole proprietorship gives you considerable flexibility in
transferring your farming assets to your children in a tax-
effective manner. There are also extensive “rollovers’ for
farm property transferred to your spouse or to atrust for
your spouse, and for property transferred from that trust to
your children. These are discussed in Chapters 5 and 7.

If you are a partner in a farming partnership, you arein a
different position than a sole proprietor. Even though
certain assets used in the business, such as land, may be
registered jointly in the name of you and your partners, and
it will be necessary to remove your name when you die or
dispose of your interest in the partnership, the Income Tax
Act may not consider you to be the owner of these
individual assets. Rather, depending on the circumstances,
the partnership itself may be considered to own them.
What you are looked upon as owning is an interest in the
partnership itself which, in some respects, is not unlike
shares that you might own in a company. When you die,
you are treated as having disposed of this partnership
interest but not your interest in the individual assets.
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income tax
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putting assets into
or taking assets
out of partnerships

Joint Ventures

31

Significance of Ownership and Business Arrangements

So, for income tax purposes, at least, the partnership is
treated as being an entity that is separate from you as a
partner. The partnership itself doesn't pay any income
taxes because all of itsincome is allocated to its partners.

If you enter into a partnership you should remember that
you become jointly and severadly liable for all of the
partnership’s debts. Accordingly, you should choose your
business partners carefully.

Again, there is generally no limitation on your exposure to
liabilities that are incurred in carrying on your business.
This limitation may exist if you carry on business through a
company.

In terms of your ongoing exposure to income tax, the
partner in afarm partnership is in much the same position
asthe sole proprietor.

Because a partnership is treated for tax purposes as being
an entity that is separate from its partners, care must be
taken in transferring assets to a partnership or receiving
assets from it. Generally, these transfers are deemed to
take place at fair market value unless specia elections are
filed with Canada Customs and Revenue Agency (formerly
Revenue Canada) within a prescribed time limit.

If you are a partner in a farming partnership, you have
considerable flexibility in transferring your interest to your
children and your spouse in a tax-effective manner. Thisis
discussed in Chapters 5 and 7. Y ou have an even greater
ability than the sole proprietor to take advantage of the
capital gains deduction. Thisisdiscussed in Chapter 9.

Occasionally farmers will participate in a business with
other individuals or companies and will describe the
arrangement as being ajoint venture rather than a
partnership because there is a sharing of particular revenues
and expenses rather than the final net profit or loss. In
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some situations this can be advantageous in that certain
restrictive income tax rules applying only to partnerships
are avoided.

The question of whether ajoint venture is aform of
partnership has not been answered with certainty although,
generaly speaking, if taxpayers say they are carrying on
business as a joint venture and not as a partnership, Canada
Customs and Revenue Agency will not usually challenge
their tax returns. Because there is this uncertainty with
joint ventures, and arrangements between persons who
carry on afarming business together are normally based on
a sharing of net profits, joint ventures are not used very
often in B.C.

Y ou could participate in ajoint venture as an individual or
through alimited company. If you were to participate
directly, and wanted to transfer your interest to your spouse
or children, you would be considered as having transferred
your interest in the joint venture' s individual assets.

Companies (or corporations, as they are sometimes referred
to) are treated under corporate and income tax law as being
entities which are separate and distinct from their
shareholders. If you transfer your shares in a company to
your spouse or child, you need only amend the company’s
sharerecords. Therefore, the transfer is extremely easy.
The company can provide continuity for the farming
operation. The company might be passed from one
generation to the next but the operation of the farm will
continue unaffected.

A company can limit your exposure to liabilities that arise
in the course of carrying on the farming business.
Depending on the circumstances, a creditor may only have
access to the assets inside the company and not to assets
that you own personally.
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The company
itself cannot claim
the capital gains
deduction

Trusts

33

Significance of Ownership and Business Arrangements

If you incorporate your farm you will have to pay more
attention to the proper segregation of your personal and
business funds. Because the company is a separate entity
for tax purposes and there are rules in the Income Tax Act
that restrict it from making loans or advances to its
shareholders, there will have to be a careful accounting of
your draws and personal expenses, and these amounts will
have to be repaid or covered off by the payment of a salary
or dividend.

Effective January 1, 2001, most farm companiesin B.C.
will be taxed at approximately 18% on the first $200,000 of
taxable farm income each year. This rate can be much
lower than the rate applying to an unincorporated farm. Of
course, there is a second level of tax when the company
distributes its after-tax profits to its shareholders, but this
tax isn't paid until a distribution is actually made.

Y ou need to remember that a company is not able to claim
the capital gains deduction with respect to the gains arising
from the sale of its assets. However, you, as shareholder,
are sometimes able to take advantage of the deduction by
selling shares of your company. A sale of sharesis
relatively easy to arrange if the farm is being transferred to
your child but is sometimes more difficult if you are selling
to athird party.

As a shareholder of afarm company, you have considerable
flexibility in distributing your share interest to your

children or spouse on atax-deferred basis. Thisis
discussed in Chapters 5 and 7.

Farmers do not often use a trust arrangement because they
prefer to keep their affairs uncomplicated and pass
absolute ownership of their farm to their spouse or
children. There will be situations, however, where a farmer
decides to transfer the farm to his or her children (either
during his or her lifetime or upon death), but wants to
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ensure that the income from the farm is paid to the spouse
during the remainder of hisor her life. This can be
achieved by establishing a spouse trust. The effect of the
trust will be that the children will not acquire ownership of
the farm until after the death of the surviving spouse. At
the same time, the spouse will not be able to dispose of the
farm in his or her lifetime or in his or her will, and the
children cannot be cut out of the farmer’s estate if the
spouse should remarry after the farmer's death.

Y ou may want to consider the use of atrust in the event
that you should die unexpectedly and property should pass
from your estate to a beneficiary who is not yet an adult.

Property passing to atrust becomes the property of the
trustee(s). The terms of the trust agreement will determine
the manner in which the trustees are able to deal with it.
The person you might appoint as a trustee will depend on
your personal circumstances. Quite often individuals will
appoint one or two of their children and, perhaps, the
surviving spouse as well.

Certain types of trusts are deemed to dispose of their capital
assets every twenty-one years. This rule does not apply to
aqualifying spouse trust (see Glossary).

A trust created through a will (called atestamentary trust)
will generally pay tax on its income at the margina rates
applying to individuals. A trust created by an individual
during his or her lifetime (called an inter-vivos trust) will
generaly pay tax at aflat rate of approximately 50%.

Traditionally, individuals use a will to distribute assets
which they own at death. If they do this, they have to
accept that the Province of B.C. will levy a probate fee
(currently 1.4% for estates in excess of $50,000), and there
isthe possibility that a spouse or child could apply to the
Court to have the will varied under the Wills Variation Act
(see Chapter 2).
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As aresult of these problems, some individuas have
transferred assets to a trust during their lifetime (an inter-
ViVos trust) so that on their death the property passes
directly to the persons named in the trust document and
does not fall into the individuals' estates. The problem
with this type of planning has always been that, for income
tax purposes, atransfer of property to a non-spousal trust
usually results in a deemed sale of that property at fair
market value. This can result in a significant tax liability.

As aresult of proposed changes to the Income Tax Act, this
type of planning will be easier to carry out for individuals
aged 65 or over. It will be possible, for example, to
transfer property to atrust for the benefit of your children,
while retaining the income from the property during the
lifetime of you and your spouse, without incurring atax at
the time the arrangement is set up.

While these new trust arrangements (sometimes referred to
as alter-ego and joint partner trusts) will be useful in some
circumstances, it appears from the draft legislation they
may not incorporate the specia “rollover” that is available
for income tax purposes when farming assets are
transferred to a spouse trust and then to the children (see
Chapter 7 — Bequests to Children Through Spouse Trusts).
Because of this, these new arrangements may not be
appropriate for most farm families.

Some Questions and Answers
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1. Some of my assets are owned jointly with my wife.
Do we have a partner ship?

Not necessarily. In order for there to be a partnership
between you and your wife there has to be more than
the co-ownership of property. There hasto be an
intention to create a business relationship. You and
your wife do not have to be involved to the same
degree, but her contribution should stem from her
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desire to carry on business with you rather than from
your marital relationship. The best evidence of a
husband/wife partnership is a partnership agreement.

. My wifeand I file our income tax returnson the

basis we carry on business as a partnership but not
all of our assets are owned jointly. Do we have a
problem?

Thiswill depend on the circumstances; however, it
certainly is a matter that you should discuss with your
accountant. It isimportant to determine whether a
partnership exists, whether your assets are owned by
the partnership, or by both of you as partners or by only
one of you. It can have a significant impact on the
income tax that might be payable when you sell them.

. Will a company help metransfer our farm to our

child?

That depends on a number of factors including the
value of your farm, the amount of your accrued gain
and the number of children. Companies can be useful
where:

B the accrued gain on your farm is considerably in
excess of your available capital gains deduction (see
Chapter 9); or

B your farm is very profitable; or
B you have several non-farming children

The use of companiesis discussed in Chapter 11.

. When my wifeand | die, there will be an unequal

division of our estate. How can we minimize the
possibility of one of our children challenging our
will?

Clearly thisis a matter you should discuss with your
lawyer. One possibility you may want to discuss with
that person is to hold some of the property in ajoint
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tenancy arrangement with the intended beneficiary.
When you die, this property would pass directly to the
surviving joint tenant, without passing through your
estate and, therefore, the transfer could not be
challenged by any other beneficiary. You would need
to receive advice on the tax or other implications of
arranging for your beneficiary to acquire ajoint tenancy
interest in your assets.

. My wifeand | would like to bring our son into our

partnership but we want to do this so that, for the
time being, hedoesn't sharein any of the existing
value. In other words, we want him to shareonly in
the future profitsand futureincreasesin value. Can
we do this?

Y es you can, by making sure that your partnership
agreement sets out clearly each partner's entitlement.

Remember that when you bring a child into a
partnership, particularly one where the rights of the
partners are not equal, you will amost certainly have to
change to a "double-entry" bookkeeping system. Under
a"double entry" system you will keep track not only of
your income and expenses but also your assets,
liabilities and partner equity accounts. This system will
enable you to determine at any point in time the equity
that your child has accumulated in the farm, compared
to your own. This may not involve much additional
work on your part but it will increase your accounting
costs.
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4. Selling the Farm to a Person Other
Than a Spouse or Child

Introduction

At some point, the
farm will change
hands — these will

be key elements of

your overall plan

Get expert advice
before the sale

The sale of your farm during your lifetime will be one of
the key issuesin your estate plan. If your circumstances
are such that you must sell to a person other than a spouse
or child, your main objectives will be to:

B maximize the sale price

B pay the least amount of tax

There are many issues to take into account in an arm’'s
length sale that cannot be dealt with in a publication of this
nature. The critical issue is to ensure that you obtain advice
before you enter into the transaction. Depending on your
circumstances, this advice should, perhaps, be obtained one
or two years before the transaction occurs. Certainly, it
should be obtained before you sign any agreements.

The existence of the capital gains deduction will be a
significant benefit in most arm’s length sales. This
important tax concession is discussed in Chapter 9.

What are the Income Tax Rules?

Capital Property

Two-thirds of gains
on capital property
are subject to tax
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The tax arising on the sale of farm property will depend on
the nature of the asset. If the property is a capital asset
such as land, buildings, equipment, sharesin afarm
company or an interest in afarm partnership, there will be a
capital gain to the extent that the sale proceeds exceed the
total of the “adjusted cost base” of the property (see
Glossary) and the costs of disposition. A portion of this
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gain (called the taxable capital gain) isincluded in your
income. For sales prior to February 28, 2000, the taxable
portion was three-quarters. For salesin the period February
28, 2000 to October 17, 2000, the taxable percentage is to
be reduced to 66 %/3% and for sales subsequent to October
17, 2000 it is to be reduced to 50%. There are additional
rules applying to the 2000 taxation year if a taxpayer has
gains or losses in 2000 that have different taxable portions.

A portion of your quota gains will also be treated as a
taxable capital gain (see below). Thistaxable gain,
together with the taxable portion of gains from the other
properties referred to above, are usualy eligible for the
lifetime capital gains deduction (see Chapter 9).

Buildings, Machinery and Equipment

Some of your previous
claims for capital cost
allowances can be
recaptured
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As discussed under the heading "Capital Property” (see
above), the buildings, machinery and equipment that you
use in your business are called capital properties.
Generdly, if you sell these assets for an amount that
exceeds their adjusted cost base (eg. tax cost — see
Glossary), the excess is treated as a capital gain.

Thistype of asset is also referred to as depreciable property
because it can be depreciated or written off for income tax
purposes. Thistax depreciation is referred to as capital cost
allowance.

The depreciable properties that you acquired after 1971 are
depreciated on areducing balance basis. Theratethat is
used depends on the tax class that applies to the particular
asset.

The depreciable properties acquired before 1972 are
generally depreciated on the straight line basis.

If you sell buildings, machinery or equipment depreciated
on the reducing balance basis, the depreciation claimed in
previous years can be included in your income in the year
of sale (i.e. “recaptured”) if the sale proceeds exceeds your
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Quota

Quota gains can be
eligible for the
lifetime capital gains
deduction

undepreciated capital cost (eg. depreciated value — see
Glossary). If the asset was acquired before 1972 and
depreciated for income tax purposes on the straight-line
basis there is no recapture of prior years depreciation.

Where the sale proceeds of property depreciated on the
reducing balance basisin a particular tax class are less than
the undepreciated capital cost of the property, and you have
no other property of that class, the excess will sometimes
be deductible from your income as a “terminal loss’.

As mentioned above, a portion of the gain on the sale of
your guota is treated as a taxable capital gain that is usually
eligible for the capital gains deduction. Unfortunately, the
guota rules are complicated, particularly since the
government proposed in its 2000 federal budget that the
capital gains inclusion rate be reduced from three-quarters
to two-thirds, and in the October 18, 2000 mini-budget it
proposed a further reduction from two-thirds to one-half. If
you are proposing to sell quota you should obtain advice
from your accountant beforehand as to the tax
consequences. In genera terms, the result will be as
follows:

a) Yyou will have to include as ordinary income an amount
equal to your previous quota write-offs. Thiswill not
be eligible for the capital gains deduction;

b) therewill be a capital gain (three-quarters, two-thirds or
one-half of which will be taxed) to the extent your
proceeds exceed the total of the cost of quota acquired
subsequent to 1971 and the value of quota owned at the
end of 1971. The taxable portion of this gain will
usually be eligible for the capital gains deduction.

Livestock and Other Inventories
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If the property is livestock or feed and you use the accrual
basis of accounting for tax purposes, the sale proceeds will
be included in your income in the year of sale whether or
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livestock proceeds
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not you receive the full sale proceedsin that year. If you
use the cash basis of accounting for tax purposes, you have
to report as income in the year of sale only the actual
proceeds you receive during the year, even though the
entire inventory may be sold. Proceeds not reported in the
year of sale are reported in the year they are actually
received.

What Happens if You Are Not “Cashed Out”?

You can reduce
your gain if you are
not “cashed out”

Planning the Sale

If you sell your farm but are not “cashed” out at the time of
sale, you may claim areserve in respect of the unpaid sale
price in computing the capital gain on assets such as land,
buildings, shares of farm companies, and partnership
interests, but not quota. The effect of this reserve will be to
Spread your gain over two or more years and, perhaps,
reduce your overal tax liability. Unfortunately, the reserve
cannot be claimed for a period of greater than five years
(ten years, in some circumstances, if the transferred
property is sold to a child).

You may want to consider selling your farm before the year
in which you reach the age of 65 so asto avoid (or reduce
to the extent possible) the clawback of your Old Age
Security payments (OAS - see Chapter 10). You shouldn’t
focus on this item aone, however. Y ou need to remember
that if you accelerate the reporting of your farm gains so as
to avoid a recapture of your OAS you may become subject
to the aternative minimum tax (see Chapter 9).

The most important point to remember isto seek
professional advice well in advance of the proposed sale
date.

Purchase of a Replacement Farm
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Upon retirement, you may want to sell the family farm and
buy a scaled-down operation to keep you busy during your
retirement years.
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You may be able to
reduce your tax if
you buy a
replacement farm

Depending on your circumstances, it may be possible to
defer some of the tax arising on the sale of the original farm
by taking advantage of the replacement property rulesin
the Income Tax Act.

What Security Do You Receive?

Mortgage or
agreement for sale

If you sell your farm and take back debt on the transaction,
you can structure the arrangement as an agreement for sale
or secure the amount owing to you by having the purchaser
grant amortgage. If the contract is structured as an
agreement for sale, title to the property remains with you
until the debt isrepaid. If amortgage is used, title passes to
the purchaser and you take back the mortgage as evidence
of the debt. If there is a default under the agreement for
sale or mortgage, you have the right to commence court
action for the cancellation of the agreement for sale or for
foreclosure under the mortgage.

Some Questions and Answers
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1. | amasoleproprietor and | am thinking about
selling my farm to my neighbour. What factors can
affect theincome tax | will pay?

The income tax issues that you need to consider are too
detailed for a publication of this nature but they will
include the following:

B allocating the sale price between your assets so that
you:

() maximize your principal residence exemption;
(b) reduce your recaptured depreciation; and

(c) maximize the capital gains deduction you and
your spouse can claim (see Chapter 9).
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B alocating the cash that you receive between the
assets that are sold so that you maximize your
ability to defer income tax

B choosing an appropriate sale date to defer the
maximum amount of tax

B considering what other steps can be taken to spread
the income from the sale over two or more years so
as to reduce income tax

B considering the payment of retiring allowancesto
your spouse and other members of the family who
have been employed on the farm

B considering the merits of acquiring a replacement
farm

. My farmiscarried on by a company. What issues
do | need to consider before selling to my
neighbour ?

Again, adetailed review of this matter is beyond the
scope of this publication, but the issues that should be
considered would include the following:

B assessing the merits of selling shares rather than
assets

B determining arange of values at which your shares
might be sold so that on an after-tax basis, you
would be in an equal or better position than selling
assets

B considering the availability of the capital gains
deduction on a share sale and how your claim might
be maximized (see Chapter 9)

B if thereis, or should be, a share sale, considering
how to remove assets that you want to retain
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B considering the payment of aretiring allowance to
members of the family who have been employed in
the business

44
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5. Transferring the Farm to Your
Child During Your Lifetime

Introduction

At some point in your lifetime, you will want to give up
being afull-time farmer. When that time arrives, you will
need to have created a pool of retirement capital that will
enable you to live comfortably for the rest of your life and
provide an inheritance for your children. Y ou are not going
to be able to do this unless you sell some or all of your farm

property.

If you sell your farm to an unrelated person, the issues you
need to think about are summarized in Chapter 4. If,
however, you sdll to a child, the issues are usually quite
different. Here, you don't necessarily want to receive the
“full price”, although you do want to receive a “fair one”.

Y ou have to think about your child’s ability to pay the price
you are looking for and, most important, you have to be
satisfied that the overall arrangement enables you to deal
fairly with al of your children.

Fortunately, there are some special rules in the Income Tax
Act that enable you to transfer most of your farm property
to achild at less than fair market value. If these special
rules didn’t exist, you would be taxed as though you
received fair market value for any assets you transfer to a
child. If this happened, the costs of transferring afarm to
the next generation would increase dramatically.

If you are going to transfer your farm to your child, there
are a great many issues to think about. Review the
commentary in this Chapter (and, perhaps, Chapter 8
dealing with non-farming children) and then review the
examples discussed in Appendix 1.

45



Chapter 5

How Do You Decide What Form the Transfer Will Take?

As mentioned in Chapter 1, there are some basic issues that
have to be decided early in the process. These include the
following:

B |sthere only one child who is interested in the farm?

B If there is more than one child, will the farm support the
extra families?

B Do you want to transfer only a portion of the farm at
this time?

B Do you want an interim arrangement such as forming a
partnership with your child?

B Will you need to move off the farm?

B What are your financial needs in terms of up-front
capital payments, and payments to meet your ongoing
living needs?

These issues can be difficult enough. But if you combine
them with the tax issues, and the troublesome question of
how to be fair to al of your children, the process often
seems overwhelming.

Because of this, it is important to take the process one step
at atime and not to become too involved in the details early
in the planning. As recommended in Chapter 1, make use
of the Estate Planning Checklist. It sets out eight stepsin
the family farm transfer process and discusses the first four
in some detail.

Grooming Your Successor(s)

In transferring the farm to your children, you need to do
more than address the “mechanics’ of the transfer. You
also need to take the time to prepare your child to take over
the business. If you don’'t do this, its quite possible your
farm will be poorly managed. This will obviously impact
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the financial well-being of your successor(s) but it can
affect you as well because it is very likely, to some extent
at least, that your financial security will be dependent on
the success of the farm.

There is adiscussion of this subject in a publication issued
by the Canadian Farm Business Management Council
entitled “Managing the Multi-Generational Family Farm”.
Essentialy, the authors talk about the value of the
following strategy:

B providing for off-farm education and on-farm
mentoring

B developing a step by step process that will enable your
successor(s) to learn and, ultimately, manage all aspects
of the business. This includes providing opportunities
to manage labour, solve personnel problems,
understand financia information and make purchasing
decisions

What Are Some of the Key Issues in the Transfer

Arrangements?

If there will be bank
financing, the
arrangement has to
be “bankable”
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If there will be bank financing (which is sometimes the
case so that you can receive a down payment), the overall
arrangement has to be bankable.

A “bankable” arrangement is one which your child can take
to his or her bank and get the financing that is necessary.
The arrangement with you has to be such that (a) the bank
will have adequate security, and (b) your child will be able
to make payments to the bank and still have enough money
left over to meet persona needs and look after the
continuing improvements to the farm.

What is “bankable’ depends to some extent on the assets
you are selling. If, initialy, you decide to sell only your
operating assets, the bank will not be able to secure their
loan with amortgage. This may mean the bank’s lending
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Make sure the
down-payment
is sufficient

Pay-out should be
accelerated if your
child sells the farm
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limit will be lower (which means you will receive alower
down payment) and your child will have to pay off the loan
at afaster rate. Of course, if you retained ownership of the
land, you could guarantee your child’s bank debt and
provide the bank with a collateral mortgage as security for
your guarantee. This should allow your child to obtain the
financing on more favourable terms but, because your farm
would then be at risk, you would want to consider this
carefully.

The down payment that you receive will have to be
sufficient to enable you to make the transition to retirement.
This transition may include moving from the main farm
and building a new home. Make sure that you have the
capital to do this sort of thing.

Where you are not cashed out (which is usualy the case),
you will usually take back an agreement for sale or a
mortgage that will set out the repayment terms and the
interest that will apply. You will have to take into account
the ability of the farm to generate the payments that are
provided for in the agreement. If your child will have
difficulty in making the debt repayments, you may decide
to accept alow interest rate or may even agree to charge no
interest in the first few years of the agreement. Quite often,
there will be an acceleration clause that will require the
agreement for sale or mortgage to be repaid if your child
sellsthe property. Thisis particularly important if there
isalow interest rate, or the outstanding balance is not
secured very well.

If you sell only the operating assets, or the arrangement is
substantially funded by your child's banker, it is unlikely
you will be able to structure the deal as an agreement for
sale or obtain a mortgage. Any debt owed to you will
likely be evidenced by a promissory note. However, even
in these circumstances, you can obtain security by
arranging for a General Security Agreement to be prepared
and for notification of this security interest to be registered



Will there be a
problem with
your in-laws?

Will the
arrangement allow
you to deal fairly
with your other
children?
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in the provincial registry. You should ask your lawyer to
advise you on these matters.

If you sell property to a child at less than fair market value,
you are likely to do so on the understanding that he or she
will farm the property for a reasonable period of time. If
there is any concern this might not happen, you may want
to discuss with your lawyer the provisions that might be
included in your overall plan to deal with the matter.

One of the concerns that always arisesin asaleto achild is
“What happens if his or her marriage fails?” Will your
son- or daughter-in-law end up taking a substantial portion
of your farm — perhaps even more than your own non-
farming children? There is no ready answer to this
concern. Perhaps you should defer the sale of your farm
until you have had an opportunity to see how your child’'s
marriage will work. If you are going to sell the farmin
stages (operating assets first, real property later), perhaps
you should make the initial sale at a high value so that your
child’s equity isrelatively small. You have to recognize,
however, that this may result in a significant tax liability.

If you sell to your farming child at substantially less than
fair market value, it might be possible for you to include
wording in the legal documents making it clear that thisisa
gift you want to confer on him or her alone. This may
influence a court in deciding how the property should be
split between your child and his or her spouse if their
marriage should fail. However, since thisis not likely to
improve your relationship with your son- or daughter-in-
law you may be very reluctant to consider this possibility.

This is another of the key concerns when afarm is
transferred to the next generation. If you have non-farming
children, their inheritance may not be equal to that of your
farming child but, hopefully, the overall arrangement will
be equitable. The steps you can take to achieve an
equitable arrangement are described in Chapter 8.
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Special Income Tax Rules Applying to a Sale to a Child
(the “Rollover Rules™)

The accrued
income tax liability
can be huge

The fair market
value rule that
applies to most
taxpayers

The “rollover
rules” that apply to
certain farm

property
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Every farm in Canada has an accrued income tax liability.
This liability represents the tax that will be paid at some
point in the future on the difference between the cost of the
assets for income tax purposes and their fair market value.
For farms that have been transferred within a family for
two or more generations, this liability can be huge. In most
situations, this accrued income tax liability has to be dealt
with when the business is sold. Thisis particularly true
where the sale is to a stranger.

To make sure the government collects all the tax on the
accrued gains, there is arule in the Income Tax Act that, in
most cases, deems a parent to receive fair market value
whenever property is sold to arelated person such as a
child. This meansthat if a parent were to sell a property to
achild at less than fair market value, he or she would
generally be treated as having received fair market value
and would be taxed accordingly.

Fortunately, as a farmer, this fair market value rule doesn’t
apply to the majority of your assets. As discussed below,
you have the ability to sell certain of your assets to a child
at less than fair market value, and only be taxed based on
what you receive.

The rules that deal with this special tax concession are
often referred to as the “rollover rules’. The reason they
have been given this name is that they provide you the
opportunity of “rolling over” an asset to your child without
paying tax on al of the accrued gain.

Y ou can arrange for a “complete rollover” to a child by
salling the property at your cost or by gifting it (see
Chapter 6 for acommentary on gifts). In this situation, all
of your accrued income tax liability would be deferred to
the next generation.
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As an dternative, you can arrange for a “partial rollover” of
your property to achild by selling it at a value between
your cost and fair market value. In this situation, only a
portion of your accrued income tax liability would be
deferred to the next generation.

Very often it makes sense for you to sell certain property to
achild at a value between cost and fair market vaue so that
you can use your capital gains deduction (see Chapter 9 for
details). Let’'s assume, for example, that you own land that
has an adjusted cost base (eg. cost for tax purposes — see
Glossary) of $200,000 and a current fair market value of
$500,000. Let's assume also that you have already used
$400,000 of your capital gains deduction and have only
$100,000 available to you for this transaction.

If the “rollover rules” weren't available, then irrespective
of whether you gifted the land to your child, or sold at less
than fair market value, you would be treated as having
received $500,000. On that basis, you would realize a
capital gain of $300,000 and could only shelter $100,000
with your capital gains deduction.

If, however, the land was dligible for the “rollover rules’,
you could sell it for $300,000 and only realize a capita
gain of $100,000 which would be fully offset by the capital
gains deduction. If you took this approach, the remaining
$200,000 capital gain would be deferred to the next
generation.

Clearly, the fact that you have the ability to use your capital
gains deduction when you sell your farm to your child
doesn’'t mean that the “rollover rules’ are no longer
important. The reasons for this are as follows:

1. The“rollover rules’ enable you to avoid recaptured
depreciation on buildings and equipment by allowing
you to transfer this type of property at its undepreciated
capital cost (see Glossary). You should remember that
the capital gains deduction does not apply to recaptured
depreciation.
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Not all farm assets
are eligible for the
rollover
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2.

3.

The “rollover rules’ enable you to avoid the recapture
of write-offs previously claimed on your quota
expenditures.

As discussed above, the capital gains deduction
available to you may not be sufficient to fully offset the
taxable portion of the accrued capital gains on your
assets.

In looking at the “rollover rules’” you should keep in mind
the following:

Only certain properties are eligible for “rollover” to a
child (see below). The qualifying properties do not
include livestock.

The child must be resident in Canada immediately
before the transfer.

The term “child” includes a grandchild, great-
grandchild, daughter-in-law, son-in-law and certain
other persons.

The properties which are eligible for the “rollover” are as
follows:

Land®

Buildings, equipment etc. depreciated on the reducing
balance basis*

Eligible capital properties (e.g. quota) *

Shares in afamily farm corporation (See Glossary for
definition)?

Interest in a family farm partnership (See Glossary for
definition) 2

Notes

1.

The property must be owned by you directly and,
before the transfer, it must have been used principally
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complicated and
must be examined
closely

The status of your
land depends on
how it has been
used in the past

Rollover and
your principal
residence
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in the business of farming in which you, your spouse or
any of your children were actively engaged on a
regular and continuous basis. For this purpose,
property that is leased to afamily farm corporation or a
family farm partnership (see Glossary) is treated as
having been used in farming.

2. Sharesin afamily farm corporation (as defined) and
interests in a family farm partnership (as defined) are
eligible for rollover to achild. Note, however, that
terms similar to “family farm partnership” and “family
farm corporation” are also used in connection with the
capital gains deduction rules (see Chapter 9), but the
definitions are different. Conceivably, this could mean
that shares of afarm company will be eligible for the
capital gains deduction but not the rollover. The same
could be true for an interest in a family farm
partnership. This makes it important for your
accountant to continually monitor the status of your
business.

Note that in determining whether land, buildings or
equipment are eligible for "rollover", you don’t look to
the use of the property immediately beforeits sale.
What you need to do is to determine whether during the
time you have owned the property, it has been used
principaly (eg. mainly) in the business of farming in which
members of the family (see above) were actively engaged
on aregular and continuous basis.

As an example, let's assume you have owned a parcel of
land for 15 years. You farmed the property for only five
years and have rented it to a person outside the family for
ten years. In this situation, the property may not be eligible
for the "rollover”, but, as mentioned in Chapter 9, it may be
eligible for the capital gains deduction.

Canada Customs and Revenue Agency takes the view that
the rollover rules do not apply to your principal residence
located on the farm. However, the gain on the sale of the

residence will often be exempt from tax under the general
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Certain assets
cannot be sold at
less than fair market

principal residence rules or will be taxed at a nominal
amount because of the special rules applying to farmers
residences.

As mentioned previoudly, the "rollover rules’ do not apply
to livestock. They aso do not apply to your feed
inventories, supplies and depreciable property written off
on the straight-line method.

Forgiving Debt After the Sale

Always get advice if you
are thinking about
forgiving debts owed to
you by your children

Consider “forgiving”
debts through your will

If you sell property to your child and decide at a later time
to forgive a portion of the debt arising on the transaction,
you need to obtain some advice on the application of the
forgiveness of the debt rules in the Income Tax Act. These
rules can result in your child having to include a portion of
the forgiveness in his or her income.

There will not be a problem if you, in effect, “forgive’ a
debt by bequeathing it to the child in your will. In that
situation, the forgiveness of debt rules do not apply.

Keep the Tax Rules in Perspective

Don't let your desire
to avoid tax cause
you to do something
you might regret later.
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While the "rollover rules' described in this chapter can be
very useful there are situations where they can cause a lot
of grief. Consider, for instance, the situation where you
sell your farm to your son or daughter at considerably
lessthan fair market value and your child’s marriage
goes on therocks. In effect, you would have made a gift
to your son or daughter which may end up in the hands of
your son-in-law or daughter-in-law. Consider also what
would happen if your child runsinto financial
difficulties - there is a possibility that some or all of your
gift would end up in the hands of one of your child’'s
creditors. Finally, consider what would happen if your
child wereto decide to give up farming shortly after you
transfer thefarm. You would likely want your gift back
again - but could you get it?
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Unfortunately, you may not be able to fully protect yourself
from all of these potential problems. Y ou should, however,
be aware these problems may arise and you should judge
not only the timing of the transfer but also the conditions
on which it is made.

Some Questions and Answers
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1.

| own land and buildings which are now being
farmed by my son. Theland cost me $100,000 and
now has a value of $250,000. The buildings have
been depreciated to $30,000 and now have a fair
mar ket value of $150,000. | want to sell the
property to my son without paying tax. What are
my options?

B Assuming your land qualifies for the $500,000

capital gains deduction (see Chapter 9), you can sdll
it to your son at its fair market value of $250,000.
The capital gain of $150,000 can be offset by
claiming the capital gains deduction. Y ou would
need to check whether (a) the alternative minimum
tax might apply (see Chapter 9); (b) whether there
would be any recapture of your socia benefits (eg.
Old Age Security); and (c) whether you can use the
deduction without having to pay tax - see Chapter 9.

Assuming your farm buildings qualify for the
specia "rollover rules' applying to children, you
could sell them to your son at their depreciated
value of $30,000. If you sdll them for avalue that is
higher than $30,000 some or al of the depreciation
you claimed in previous years would be
“recaptured”. This recaptured depreciation would
be included in your income and would not be
eligible for the capital gains deduction.

In total therefore, depending on the circumstances,
you could receive $280,000 for the land and
buildings without being subject to tax.
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B If you sold your property for $280,000 so as to
avoid tax on recaptured depreciation, you would, in
effect, be making a considerable gift to your son
because you would be transferring property to him
that has a value of $400,000. The value of the gift
wouldn’t be as high as $120,000 because your son
would be inheriting the depreciated value of your
buildings (only $30,000). Nevertheless, there
would be a gift and you would need to decide if one
should be made at this time.

B You will need advice with respect to GST and the
possible application of the B.C. Property Transfer
Tax.

Included in the assets | want to transfer to my son is
my livestock which has an estimated value of
$150,000. What can | do?

Livestock cannot be “rolled” from a parent to a child.
In other words, for tax purposes, it has to be sold at fair
market value. However, if you are a cash basis farmer,
you can defer tax on the sale by ensuring that the sales
price for the livestock is not paid at the time of sale.

Y ou would accept a note as evidence of the unpaid
sales price and would include amounts in income only
as the note is paid off.

If the note is unpaid at the time of your death, you
could bequeath it to your child. If that happens, you or
your estate will not pay tax on the livestock and your
child will not get a deduction for it.

It's important in these arrangements to ensure you do
not accept the note in satisfaction of the amount that is
owed to you. The note must be issued only to evidence
the unpaid sales price.

If you do accept the note in satisfaction of the amount
that's owed to you, you will be treated for income tax
purposes as having received payment. Y ou will then be



57

Transferring the Farm to Your Child During Your Lifetime

subject to tax on your livestock sale even though you
wouldn't have put any cash in your pocket.

Another possibility that you might want to discuss with
your accountant is the “rollover” of your livestock to a
partnership of you and your child.

. My wifeand | carry on businessin partnership.

Can we usethe"rollover rules' to transfer our
individual farm assetsto our child?

Not immediately. Remember that a partnership is
treated as an entity that is separate from the partners,
much like a company is separate from its sharehol ders.
You, asindividuals, can use the "rollover rules' when
you transfer qualifying assets to your children but your
partnership can't.

In this situation you have two options which you should
discuss with your accountant. The first is to transfer
your partnership interests to your son (in much the
same way as you would transfer the shares of a
company) and the second is to unwind your partnership
and then transfer individual assets.

Again, you will need advice on GST, the B.C. Property
Transfer Tax, the income tax election that has to be
filed on the unwinding of a partnership, the refundable
minimum tax and the potential recapture of social
benefits.

. My wifeand | carry on businessin partnership and

want to transfer all of our assetsto our son with the
exception of one parcel of land which we would like
to retain. Our accountant tellsusthat all our farm
assets are consider ed to be owned by the partnership
and not by us asindividuals. What do we do?

One possibility would be to withdraw the land from the
partnership and to sell your remaining partnership
interests to your son. The withdrawal of the land would
be treated as a sale by the partnership to you at fair
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market value. The capital gain arising from this
transaction may be eligible for the capital gains
deduction.

Again, you would need advice on GST and the other
non-income tax matters referred to above.

| farmed my land and buildings for approximately
thirteen yearsbut for the past ten years| have
rented them to my neighbour. Does this property
qualify for rollover to my son? Doesit qualify for
the $500,000 capital gains deduction?

The answer at thistime is probably yes to both
guestions although you should discuss the situation
with your accountant to confirm that conclusion.

While the property appearsto qualify for the “rollover”
rules now, it may not qualify in three or more years if
you continue to rent it. At some point, its “principal
use” (measured over time) will change from farming to
rental and the requirements of the “rollover” rules will
no longer be met.

. My farming businessis carried on by a company.

Can | transfer my sharesin that company to my son
on a"rollover" basis?

Provided the shares qualify for the "rollover" rules and
your son is resident in Canada, the answer is probably
yes. A key question will be whether or not at least 90%
of the company’s assets consist of assets which have
been used principally in the business of farming. That
business can be carried on by the company itself or by
certain members of your family. Note that it is not
simply the current use of the company’s assets that has
to be examined, but the principal use that has been
made of them over all of the years they have been
owned by the company (or by certain members of the
family).
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7. My farming businessis carried on by a company,

but the land and buildings are owned by me
personally. Aretheland and buildings eligible for
"rollover” to my child?

Your land and buildings will be looked upon as having
been farmed by you during the period they are rented to
your farming company, so the answer to this question is
probably yes. It isimportant, however, that your
farming company qualify as a family farm corporation
(see Glossary). If, for any period of time, your
company doesn't qualify as a family farm corporation,
you will be treated as not having farmed the property
during that period.

One situation where this issue needs to be examined
carefully is anursery operation. If land is made
available to a company that carries on a nursery
business, you will have to look at the operations of the
company to see whether its assets are related to the
farming activities, or to the purchase of nursery stock
for resale. If more than 10% of the fair market value of
the company’ s assets represents property used
primarily in the purchasing and retail activities, the
company may not be a family farm corporation. If that
isthe case, the growing operation should probably be
carried on outside of the nursery company (by the
individual shareholders or by a separate company) so
that the status of the land is not tainted.
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without any payment
in return

You can have your
gifts taken into
account in your will
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If you have sufficient retirement capital, you may want to
consider gifting some property to your children rather than
selling it to them. Y ou may recognize for instance that
your farming child will have difficulty “making ends meet”
in the first few years and the removal of debt servicing
costs on particular assets may make a considerable
difference. Alternatively, you may feel your child has
earned a“gift” asaresult of the contribution he or she has
made to the farm in previous years for which there has not
been appropriate remuneration.

The type of gift we are discussing here does not include the
sale of property at less than fair market value, which is
reviewed in Chapter 5. This chapter deals only with the
transfer of property or cash to your family without
receiving any payment in return.

Y ou can make a gift to a member of your family by
forgiving all or a portion of a debt that is owed to you. As
discussed in the questions and answers in this Chapter, this
can have some bad tax consequences, so you need to
receive advice from your accountant before you take this

step.

If you have sold a substantia portion of your farm you may
want to consider the gifting of liquid assets to your children
(e.g. cash) so that the income earned thereon is taxed in
their hands and not yours.

If agift is made to only one of your children, you may want
to view it as being a payment on account of the distribution
the child will receive on your death. You can deal with this
in your will by placing a value on the gift and stating that
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the other children should receive an equivalent distribution
out of your estate before the residue is divided among all
your children.

Y ou may want to transfer property to your spouse so that
he or she can become further involved in your farming
business.

Implications of Making Gifts to Your Spouse or Child

Income attribution rules
need to be considered

Certain farming assets
can be gifted to
children without tax

All capital
properties can be
“rolled” to a spouse

61

A gift of cash has no tax implications except that if the gift
is made to your spouse, or to a child who is a minor, the
“attribution rules’ (see Glossary) may have the effect of
causing you to be taxed on the income earned on the gift.
For income tax purposes, a child is a minor until the year
he or she reaches the age of 18. These rules are discussed
in Chapter 10.

Property other than cash that is gifted from one person to
another is generally considered to be disposed of at fair
market value and the person making the gift has to account
for the income tax that is payable. There are some
important exceptions, however, in respect of properties
transferred to a child or a spouse.

Qualifying farm properties (see Glossary) which can be
sold to your child at less than fair market vaue (see
Chapter 5) may also be gifted to your child without you
having to pay tax. Where properties are gifted, they simply
transfer on a“rollover” basis and your child inherits your
cost for income tax purposes.

All capital assets such as land, buildings, equipment, shares
in afamily farm corporation and a partnership interest may
be gifted on a*“rollover” basis to your spouse (a spouse, for
this purpose, includes a common-law spouse). Y ou can
elect to have the rollover rules not apply for any or all these
types of properties. Eligible capital properties (e.g. quota)
will also transfer on arollover basisif you cease to carry on
the farming business and transfer it to your spouse. This
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might happen, for instance, if you are injured and unable to
continue working.

Property which does not transfer on a“rollover” basis
between spouses during their lifetimes includes the
livestock, inventories and accounts receivable of a cash
basis farmer. If a cash basis farmer gifts this type of
property to his spouse he or she is deemed to have received
proceeds equal to its fair market value and will have to
include this amount in income.

If you transfer property to your spouse, attention will have
to be given to the effect of the attribution rules (see Chapter
10). In summary, any income of an investment nature that
your spouse realizes from the transferred property
(including taxable capital gains arising from the sale of the
property) will generally be attributed back to you. Business
income will generally not be attributed, however.

Some Questions and Answers
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1. If | gift cash to my adult children, arethere any
incometax or gift tax implications?

In short, the answer isno. There are no gift taxesin
B.C.

2. 1 own aparcd of land which | bought for $250,000
and now has a value of $400,000. | haveused it in
my farming business, so can | gift it to my son and
take advantage of the capital gains deduction?

The answer to this question depends on whether the
land is eligible for "rollover".

If we assume the land is éligible for the “rollover”, it
will smply “roll” to your son at your cost of $250,000
and there will be no capital gain. If you want to trigger
acapital gain you would have to sdll the property to
your son at an amount above $250,000 and up to
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$400,000. If your son does not have the funds to pay
the selling price, you could take back a promissory note
from him. If you don’t want any payments, you could
alter your will to bequeath your son’s promissory note
back to him after your death. In this situation, you and
your son would want to consider the Wills Variation
Act (see Chapter 2).

If we assume the land isnot eligible for the “rollover”
it would be deemed for income tax purposes to have
been sold at fair market value. In this situation there
would be a capital gain of $150,000 and, depending on
your circumstances, you may be able to take advantage
of your capital gains deduction.

Don't forget to ask your advisers about the GST and the
B.C. Property Transfer Tax.

| have sold my farm property to my son and would
now like to consider the possibility of forgiving some
of the money that he owes me. Isthat a good idea?

If you forgive an amount that is owed to you then,
depending on the circumstances, the debt forgiveness
rules can result in some nasty tax consegquences to the
person who benefits from the forgiveness. In this case,
because the debt is associated with the purchase of a
business asset, the debt forgiveness rules will apply so
as to reduce any tax losses that your son is carrying
forward. To the extent the forgiveness exceeds these
losses there may be a reduction in the tax values of
certain assets that he owns. Concelvably, this
forgiveness may even result in income on which he will
have to pay tax. Because of this, you might consider
bequeathing a portion of the debt to your son in your
will. If you “forgive” debts in this manner, there will
be no tax consequences to him.

If you decide to alter your will, you should ask your
lawyer whether there might be any problem under the
Wills Variation Act (see Chapter 2).
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4.

| own land that | bought in 1975 and farmed for
only 10 years. Since 1985, when | retired from
farming, the property has been rented to a
neighbour. Can | gift thisland to my children
without any tax consequences?

Because your land has been farmed by you for only ten
years and rented for fifteen, Canada Customs and
Revenue Agency will likely consider that your land has
not been used principally (eg. chiefly) in the business
of farming during the period you have owned it and, in
which case, it will not be digible for "rollover" to your
children. If, instead, the property had been farmed for
fifteen years and rented for ten, there would not be a
problem at this time.

If the property has lost its “rollover” status, and you
proceed with the gift, you will be treated as having
disposed of the property at fair market value. This may
not necessarily result in tax because even though the
land does not qualify for the rollover, it may qualify for
the $500,000 capital gains deduction.

Remember if there are any buildings on the property
which have been depreciated on the reducing balance
basis, some or all of this depreciation may be
recaptured.

Because the property is not being farmed by you, the
B.C. Property Transfer Tax will apply.

Don't forget GST, the aternative minimum tax and the
possible recapture of your Old Age Security payments.



Transferring the Farm to Your Family Through Your Will

/. Transferring the Farm to Your
Family Through Your Will

Introduction

Transferring assets through your will is known as
bequeathing. Assets transferred in this manner are treated
for income tax purposes as having been disposed of
immediately before your death. Because of (a) the capital
gains deduction (see Chapter 9) and (b) the extensive
"rollover" rules applying to properties transferred to
spouses and children this “deemed disposition” will not
usualy result in a substantial tax liability for your estate.

Before dealing with the special rules that can apply to
bequests of farm property to members of your family, let's
review the general rules that apply when a person dies.
These rules apply where the deceased person hasno
spouse or children. They can also apply wherethere
are children but the farm property does not qualify for
the special rollover (see Special Rulesfor Children).

The General Rules (Where the “Rollover” Doesn’t Apply)

1. If thereisno “rollover”, capital property such asland,

Generally, property shares in a company and stocks and bonds, etc. will be
passing to a person . .

B deemed to t_Je dlsposed of at fair markgt value and th_e

a child, and property taxable capital gains or allowable capital |osses realized
passing to a child that on this disposition will have to be included in your fina

is not eligible for the
“rollover”, is deemed to

be disposed of at fair . . .
e valE Depending on your circumstances, your executors will

probably be able to claim the capital gains deduction to
offset some or all of these taxable gains (see discussion
in Chapter 9).

income tax return.
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If you are not survived by
a spouse, or the property
is not eligible for
“rollover” to a child, there
can be recaptured
depreciation

Special rules may
apply to livestock and
accounts receivable

2. If thereisno “rollover”, depreciable property (eg.
buildings and machinery) written off on the reducing
balance basis is aso deemed to be disposed of at fair
market value. Taxable capital gains, recaptured
depreciation or terminal losses arising on this
disposition will be included in your final income tax
return.

3. If you are a cash-basis farmer, your livestock,
inventories and accounts receivable (called “rights and
things’ in the Income Tax Act) are given specia
treatment. 'Y our executors will have three options.

a) All or apart of the value of the rights and things can
be included in your fina income tax return together
with your other income; or

b) Your executors can elect within certain time limits
to include the rights or things in a separate tax
return for the year of death and a second set of
personal exemptions can be claimed; or

c) If therights and things are transferred to a
beneficiary within certain time limits, the value is
included in the beneficiary's income when the rights
and things are disposed of .

4. Your eligible capital property (e.g. quota) is deemed to
be disposed of on arollover basis.

These are the general rules; now, let's take alook at the
special rules that apply where (a) property is bequeathed to
your spouse (or to atrust for your spouse), and (b)
qualifying farm property is bequeathed to your children.

Special Rules for Spouses and Trusts for Spouses
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Generally, property bequeathed to your spouse or to a
qualifying trust for your spouse (called a spouse trust) is
deemed to transfer on a“rollover” basis. If your executors



In most cases, there is a
“rollover” for property
passing to your spouse,
or to a trust for his or
her benefit

Property must vest
indefeasibly

If you are planning to
use a spouse trust,
you need expert legal
advice
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chose not to have these “rollover rules’ apply, they can file
an eection with your final income tax return. The effect of
this election will be that your property is deemed to be sold
at fair market value. Each property can be treated
separately. Some properties can be “rolled over” while
others can be elected upon and will be disposed of at fair
market value. This gives your executors considerable
flexibility in putting your estate and your beneficiariesin
the best possible tax position.

To qualify for the “rollover”, the property passing to your
spouse, must “vest indefeasibly” in him or her not later
than thirty-six months after the date of death. A longer
period may be alowed by Canada Customs and Revenue
Agency if it is reasonable in the circumstances. The term
“vested indefeasibly” means that your spouse must obtain a
right to absolute ownership which cannot be defeated by a
future event.

If you want to use a spouse trust and have property
transferred to it on a"rollover” basis, the terms of the trust
must be such that all income of the trust arising before your
spouse’ s death is received only by the spouse. No person
other than your spouse should be able to obtain the use of
any income or capital of the trust during his or her lifetime.

This requirement is sometimes not met because of technical
problems in the drafting of the will. Remember, that
Canada Customs and Revenue Agency may discover these
problems because a copy of the will is normally requested
to be filed with your final tax return.

Special Rules for Children

Certain farm assets
can be “rolled” to
your children
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“Qualifying farm properties’ which can be transferred to
your children on a"rollover" basis during your lifetime (see
Chapter 5) can also be transferred to them on a "rollover”
basis on your death. As mentioned previoudy, these
properties are land, depreciable property written off on a
reducing-balance basis, eligible capital properties (e.g.
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Your executor can
elect to have certain
assets transferred to
your child at an amount
that is higher than the
“rollover” value
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guota), sharesin afamily farm corporation and an interest
in afamily farm partnership. The land and depreciable
property must have been used before your death principally
in the business of farming in which you, your spouse or any
of your children was actively engaged on aregular or
continuous basis. Property will be considered to be used in
afarming businessif it is rented to a family farm
corporation or afamily farm partnership (see Glossary).

As mentioned previoudly, the terms “family farm
corporation” and “family farm partnership” referred to
above are not to be confused with the terms “ share of the
capital stock of afamily farm corporation” and “interest in
afamily farm partnership”. The latter two terms are used
only in connection with the capital gains deduction rules.
Conceivably, a company could be treated as afamily farm
corporation for purposes of the capital gains deduction
rules but not for purposes of the "rollover” rules. The same
type of problem could also apply to a partnership. Y our
accountant should be asked to monitor the status of your
partnership or company for income tax purposes, and to
make recommendations if your business no longer qualifies
for either the “rollover” or the capital gains deduction.

Y our executors can choose to have your "qualifying farm
properties’ disposed of to your children at any amount
between their cost amount (see Glossary) and their fair
market value. This decision can be made on a property by
property basis. One or more properties can be “rolled” to a
child; others can be transferred at a higher value. In this
respect, your executors have aimost the same flexibility as
you would if you disposed of these assets during your
lifetime.

It is important to note that the assets for which your
executors can choose the transfer values include all the
“qualifying farm properties’ listed in Chapter 5 except
eligible capital property (eg. quota). This latter asset
always transfers on a “rollover basis’ when it is transferred
to a child through awill.



No minimum tax in
the year of death

Farm assets “rolled” to
children must vest
indefeasibly within 36
months
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Because your executors can select the transfer values of
most assets passing to the next generation and can claim the
capital gains deduction to offset any taxable capital gain
included in your income, the strategy will generally be to
select the highest possible transfer value that doesn't result
in tax being paid by your estate. Fortunately, it's no longer
necessary for your executors to worry about the minimum
tax because this tax no longer appliesin the year of death.

Land, depreciable property (eg. buildings and machinery)
written off on a reducing-balance basis, sharesin afamily
farm corporation and an interest in afamily farm
partnership will not be eligible for the “rollover” and will
be deemed to be transferred at fair market value if it does
not vest indefeasibly in your child within thirty-six
months of the date of death. Again, Canada Customs and
Revenue Agency may permit alonger vesting period if it is
reasonable in the circumstances. Where there isawill, this
vesting provision will not be a problem because the
property is treated as having vested immediately after your
death.

If you are a sole proprietor and will not have sufficient
liquid assets to satisfy the cash bequests to your children or
other members of your family, you could instruct your
executor to place a mortgage on your farm land before
distributing the land to your farm child. The proceeds of
the mortgage could then be paid into your estate and used
to fund your cash bequests. One of the problems with this
arrangement is that, assuming the land "rolls" to your farm
child, the “tax cost” of the land will not be increased by
any portion of the mortgage placed against it by your
executors. Furthermore, Canada Customs and Revenue
Agency has stated that your farming child will not be able
to deduct interest paid on the mortgage. Thisis because the
mortgage cannot be related directly to the acquisition of the
land by the farming child.
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Consider giving your
farming child the option
of purchasing farm
assets from your estate

A better method of generating liquid funds in your estate is
to arrange for your farming child to have the option of
purchasing certain farm assets from your estate. 1f your
farming child is required to pay interest to the estate or to a
bank, it should be deductible for income tax purposes.
Provided the assets consist of land, depreciable property
written off on areducing balance basis, shares in afamily
farm corporation or an interest in a family farm partnership
(see Glossary), this purchase need not be made at fair
market value.

Irrespective of the actual sales price, your executors have
the ability to elect for the sales price for tax purposesto
be any amount between the property’ s cost and its fair
market value. The amount chosen will be the proceedsin
your final return and the cost to your farming child.
Generally, your executors will choose the highest amount
that will not result in tax.

An illustration of this election mechanism is contained in
guestion 3 at the end of this chapter.

Bequest to Children Through Spouse Trusts
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If you were to die before transferring the farm to your
children, you might want your spouse to enjoy the income
from the farm during his or her lifetime and to have the
property pass to your children on your spouse's death. Y ou
can achieve this by using a spouse trust. On your death,
your farm (if it qualifies — see below) will passinto the
trust on a“rollover” basis. When your spouse dies, the
property will pass out of the trust to your children at any
value selected by the trustee that is between its cost amount
(see glossary) and its fair market value. The property that
is eigible for this treatment is land, depreciable property
written off on areducing-balance basis, sharesin afamily
farm corporation and an interest in afamily farm
partnership.
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Some Questions and Answers
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1.

| own 90 sharesin our family farm company on
which thereisan accrued capital gain of $750,000.
If | wereto bequeath these sharesto my children,
how could my executor s use my $500,000 capital
gains deduction without triggering tax on the extra
gain?

Assuming your shares are digible for the “rollover”,
your executors could elect to have them disposed of by
you at avalue that results in a capital gain exactly equal
to your unused capital gains deduction.

Y ou should make sure that your will empowers them to
make this election.

Can my executor s make use of my capital gains
deduction by electing to transfer my quota to my son
at avaluethat resultsin ataxable capital gain?

No. Quota aways transfers on a"rollover" basis.

What happensif instead of bequeathing my farm
land to my son, | authorize my executorsto sdll it to
him?

In this situation, provided your son acquires the
property within 36 months of your death, and the
property qualifies for “rollover”, the result will be as
follows:

B if your persona representatives do not make an
election with respect to the property, it will “roll” to
your son

B if your representatives do make an election, it will
transfer to your son at the value specified in the
election (which cannot be in excess of fair market
value)
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To illustrate this further, let’s assume the following:

B your land has no buildings on it
B itisdigiblefor “rollover”

B the adjusted cost base (tax cost — see Glossary) is
$200,000

B ts fair market value is $500,000

B your son has an option to acquire it for $300,000
which he exercises shortly after your death

In these circumstances, the situation would be as
follows:

a) if no eection isfiled, you would be deemed to have
disposed of the land at $200,000 and your son will
be deemed to have acquired it at the same price.
This tax result is not atered by the fact that your
son would have paid $300,000

b) your personal representatives can elect for the land
to be disposed of at anywhere between $200,000
and $500,000. The elected proceeds to you will
become the cost to your son. Again, the elected
proceeds of disposition will not be altered or
affected by the fact that your son pays $300,000.

If the elected proceeds results in atax liability to your
estate, your persona representative would have to
receive advice from your lawyer or accountant as to
which of your beneficiaries would bear the tax. This
would be determined by the wording in your will.
Generally, your executors would want to avoid this
stuation.

If you have not used your $500,000 capital gains
deduction and your land qualifies for this deduction,
your representatives would probably elect a transfer
price of $500,000. Thiswill not result in a tax
liability to the estate and will give your son atax cost
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of $500,000 rather than the $300,000 which he paid
for the property.

Y our son would not have to pay the purchase pricein
cash. You could provide in your will that your son
could issue a promissory note to your representatives in
satisfaction of the price. This note could provide for
interest and, in which case, the interest expense should
be deductible to your son provided he uses the land in a
business. If appropriate, the promissory note could be
secured by a mortgage.
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8. Dealing With Your Non-Farming

Children

Introduction

Being fair to the
non-farming children
is not always easy

If you have one or more non-farming children and you
want to give your farming child the opportunity to take
over your farm, it is sometimes difficult to make an
arrangement that treats all of your children equitably. The
reasons, of course, are as follows:

B |ike most farmers, you may have substantially all of
your capital tied up in the farm

B the child or children who would like to take over the
farm may not have a great deal of capital

B ultimately, a substantial portion of the inheritances of
the non-farming children may have to be financed from
the farm’s cash flow

Equitable vs. Equal
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In considering this matter, a distinction has to be made
between equitable and equal arrangements. An equitable
arrangement will not necessarily be an equal one. It will,
however, be one that is reasonably fair, taking into account
all the circumstances.

A conclusion as to what is equitable will differ from one
family to the next and will be based on a number of factors
including the following:

B the importance of the farming child receiving the farm
intact

B the contribution the farm child has made to the business
relative to the remuneration and other benefits he or she
has enjoyed
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B the standard of living and prospects of the non-farming
children

B the benefits all children have received to date (eg.
loans, university tuition, etc.)

B theresale vaue of the parents assets (farm and non-
farm)

B the future cash flow from the farm

Sometimes parents resolve this issue by determining a
dollar value for the inheritance of the non-farming children
and structuring their will so that this inheritance is received.
Some parents have taken a dightly different approach by
saying that the non-farming children’s inheritance should
be capped by determining the level of additional debt that
the farm could amortize over, say, aten or fifteen year
period, after the parentsretire or die. The amount of this
debt is then inherited by the non-farming children.

What are Some of the Options for Dealing With the Non-

Farming Children?
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The most obvious technique for dealing with thisissue is to
segregate your non-farming assets and to ensure they are
inherited solely by your non-farming children. Usualy,
however, this will result in aless than equitable
arrangement and, in which case, it will be necessary to
create other assets which your non-farming children can
inherit.

In an unincorporated farm, the additional possibilities
would include the following:

B sdling farm assets that are not essentia to your
business

B |easing assets (such as farm land) to your farm child
and begueathing the ownership to your non-farming
children (perhaps including in the lease arrangement a
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The leasing and
purchase arrangements
must cash flow

An additional possibility
if there is a company

Use of Insurance
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purchase option which your farm child could exercise at
some future time, based on conditions stipulated by you
in the option agreement)

B arranging for your farm child to purchase the farm from
you during your lifetime, with the intention of
bequeathing a portion of the sales price to your other
children

Clearly, the leasing and purchasing arrangements would
have to be based upon the cash flow from the farm.
Remember that cash flow is not the same as profits. The
annual profit from your farm might be substantial but if you
already have significant bank debt, a considerable portion
of this cash flow will already be tied up.

In a corporate farm, there is the possibility of giving your
non-farming children a non-voting share interest in the
company that could be repurchased over a period of time.
This possibility is discussed in Chapter 11.

In a nursery operation, and in some other larger businesses,
it may be possible to segment the operation so that the
farming child inherits the farm activities and one or more of
the other children are involved in the wholesaling or
retailing activities. Depending on the circumstances, this
segmentation may be very desirable in any event so that the
farming portion of the businessis treated as such for
income tax purposes.

Most of the options discussed above involve the creation of
anon-farming asset after you retire or die. Thereis,
however, an adternative which is to pre-fund your non-
farming children’s inheritance by purchasing life insurance
on the life of you and/or your spouse. Thereis a brief
discussion on insurance policies in Chapter 12, but in order
to illustrate how insurance might be used to dea with your



Solving the problem
with insurance
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non-farming children it is worthwhile looking at an
example.

Assume the following:

1.

2.

5.

6.

Y ou and your wife carry on business in partnership.

Thetotal adjusted cost base (eg. tax cost — see
Glossary) and fair market vaue of your interests in the
partnership are $300,000 and $1,200,000 respectively.

Y ou have an insurance policy for $400,000.

Y ou have two sons who will carry on the farm, and two
daughters who are not involved in the farm.

Y ou need $600,000 of retirement capital.

The farm is eligible for “rollover” (see Chapter 5).

In this situation, you might proceed as follows:

1.

You might sell your partnership interests to your sons
during your lifetime for $600,000. Under the proposed
rules, this would precipitate a taxable capital gain of
$150,000 (50% x $300,000); however, on the
assumption that you and your spouse have not
previously used your capital gains deduction (and that
the minimum tax rules do not present a problem), there
should be no taxes payable. Y our sons will receive a
gift by acquiring their partnership interests at less than
fair market value but this would not result in a tax.

Y ou might provide in your wills that after the death of
the survivor of you, the residue of your estates should
be divided among all of your children in a manner that
would recognize the earlier gift to your sons. As your
sons would have inherited a portion of your future tax
liabilities and may have contributed value to the farm,
you may look upon the gift as being something less
than $600,000 - perhaps $400,000. On this basis, the
first $400,000 of the residue of your estate (the
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insurance proceeds) would be distributed to your
daughters and the balance would be distributed equally
to al of your children.

To evaluate this option, it's necessary for you to take into
account the cost of insurance. Unfortunately thisis
difficult to do because there are a great many insurance
products available and the premiums are affected by the
insured’s personal circumstances. However, in order to
provide you with avery genera idea of what the cost might
be on a $400,000 policy, we have summarized below
certain information provided by an insurance broker in
1996 from a review of the term insurance products then
offered by the magjor insurers. The figures quoted are based
on the assumption that the insured person isamale, isin
good hedlth and is a non-smoker. His wife isfour years
younger, in good health and is also a non-smoker.

Egimated Annual Premiums*
Level Term Insurance

Age at Regular Term To Age 100

Which Policy is Insurance  Insured Only  2nd to Die

Taken Out (Note 1) (Note 2 (Note 3)
40 $ 561 $ 2,035 $ 935
50 1,150 4,200 1,697
60 2,750 8,525 3,135

*  information supplied by Glenn Devereaux, Mat Hassen
Financial Services, Armstrong, B.C.

Notes

1. Theregular term insurance is available only up to the
age of 75 and is convertible to permanent insurance if
the conversion option is made by age 65. The
premiums noted are those applying in the initial ten
year period only. Premiums in subsequent renewal
periods are higher.

2. Thelevel term insurance provides a level guaranteed
premium to age 100. It does not have any cash values
but at age 100 it provides a choice of either () a cash
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payment of the face amount or (b) the continuation of
the paid-up coverage past age 100 to the date of death.

The premium for the 2nd to die policy (joint and last to
die) is much lower because the insured's family will not
receive the insurance proceeds until the death of the
farmer and his or her spouse.

If the insurance solution sounds attractive, you should
review Chapter 12 and contact your insurance agent.
Remember that you need to look for a permanent policy
rather than a term product that expires at say aged 65 to 75.

Some Questions and Answers
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1

Isit better to pre-fund my non-farming children’s
inheritance with insurance or let my farming child
take care of thisafter I'm gone by buying the farm
from my estate?

These aren’t the only options but, if they were, you
would need more information before being able to
reach a decision.

If your farming child is going to be obliged to go to the
bank to fund the purchase from your estate, the total
cost (principal and interest) could be very substantial.

In these circumstances, depending on your age and
health and the cash flow from your business, it may be
more attractive to fund at least a part of the non-farming
children’s inheritance with insurance.

Before making any decision, you will need to find out
whether you and your spouse are insurable. After you
pass that hurdle and you are given some quotations on
the products that are available, you, your accountant
and your insurance agent should be able to arrive at a
decision.
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2.

If I knew my son was going to continue far ming
after my death, | would be less concerned about the
distribution of my estate being “ skewed” in his
favour. But if he sells shortly after | die, then |
would consider my other children to have been
“short-changed”. What can | do?

Thisisatough one. Obvioudy, you cannot control
what happens after you die.

If you want to have some sort of adjustment mechanism
that comes into effect if your son liquidates the farm, it
may be possible to arrange for a portion of his
inheritance to be held within your estate for a period of
time. If he liquidates within this period, the inheritance
would be re-directed to your other children. If, for
instance, your farm was incorporated, you could
arrange for some of the shares to be held in the estate in
this manner.

One of the difficulties with this type of solution is that,
generally, for the farm property to transfer to your son
on a“rollover” basis for income tax purposes, it has to
“vest” in him within 36 months of your death (see
Chapter 7). Perhaps this 36 month period is long
enough for your purposes? If it isn’t, the problem could
perhaps be avoided by ensuring that the property
retained in the estate does not have an accrued gain. In
a corporate situation, examples would be:

a) ashareholder loan account

b) sharesthat will not appreciate in value (eg. fixed
value shares) that have an adjusted cost base (eg.
tax cost — see Glossary) that is equa to their fair
market value
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9. Capital Gains Deduction

Introduction

The capital gains
deduction is a generous
tax exemption requiring
careful attention to the
detailed rules
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One of the most important tax benefits available to you is
the ability to avoid tax on up to $500,000 of capital gains
arising on the sale of certain farm properties. Thisisa
cumulative exemption that applies over your lifetimein
respect of sales after 1984.

Because this is a generous tax exemption, there are
complicated rules in the Income Tax Act which are
intended to ensure the benefit is available only to persons
who meet all the requirements. Asaresult of this
complexity, you need to ensure that you receive appropriate
advice well before entering into any transaction that is
designed to take advantage of the exemption.

It is important to note the exemption is available only in
respect of capital gains. Therefore, income arising from
the sale of your livestock is not eligible; nor is recaptured
depreciation on your buildings and quota

The $500,000 limit refers to the gross gain and not the
taxable portion. As aresult of the 2000 federal budget in
February 2000 and the mini-budget in October 2000, the
government is proposing that the taxable portion of capital
gains realized after October 17, 2000 be reduced to one-
half. If this changeis enacted, the effect of the deduction
(where there is a one-half income inclusion) will be to
exempt from tax up to $250,000 of taxable capital gains.

Remember the deduction is not available to a company. |f
you have incorporated your farm the only method by which
you can benefit from the deduction is to sell the shares of
your company.
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Also remember the deduction applies to each individual. |If
you and your spouse own the farm jointly, each of you may
be entitled to the $500,000 deduction.

Property Eligible for the Deduction

Qualifying property
includes land,
buildings and quotas

Investments in
partnerships and
companies can
qualify too
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The farming assets eligible for the $500,000 deduction are,
generally speaking, restricted to those owned by an
individual and a partnership, an interest in which qualifies
as an interest in afamily farm partnership (see Glossary).

The types of property that are eligible are generally
restricted to the following:

1. Land and buildings used in a farming business by

B theindividua, his spouse, his parent or any of his
children;

B acompany, ashare of the capital stock of whichisa
“share of the capital stock of afamily farm
corporation” (see Glossary) of the individua, his
spouse or any of his children; or by

B apatnership, an interest in which is an “interest in
afamily farm partnership” (see Glossary) of the
individual, his spouse or any of his children.

2. A “share of the capital stock of afamily farm
corporation” (see Glossary);

3. An“interest in afamily farm partnership” (see
Glossary); and

4. Quotas used in afarming business.
Note this listing excludes machinery and livestock.
Land and buildings, acquired before June 18, 1987 will

be treated as farming property provided it was used
principally (ie. chiefly) in farming by an individual,
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partnership, or corporation mentioned in paragraphs 1 - 3
above:

B in the year the property was sold, or

B in at least five years during which the property was
owned by the farmer, his spouse, his parent or his child.

Where theland, buildings or quota was acquired (or is
deemed to be acquired) after June 17, 1987, the rules
aretougher to meet. Firgt, thereis atwo-year holding
requirement; second, there is atwo year “use’ test; and
finaly thereis arequirement that during that period, the
individual, his spouse, child or parent, as the case may be,
are actively engaged in the business of farming on a
regular and continuous basis. These additional
requirements will not usually be a problem for the full-time
farmer. However, the fact they exist makes it even more
important to check on the status of your farm property
before you sl it.

When the government eliminated the basic ($100,000)
capital gains deduction, it gave individuals an opportunity
to file an election with their 1994 income tax return in
order to take advantage of the deduction they had not used.
Essentially, the election had the effect of deeming
individuals to dispose of, and then re-acquire, properties
(such as land) that were specified in the election.

The reason for mentioning this is that if you specified your
farm land in a capital gains election filed with your 1994
return, your property will now be looked upon as having
been sold and then re-acquired in 1994. Asaresult, the
post-June 17, 1987 capital gains deduction rules will apply
when you sell the property even though you may have
purchased it before June 18, 1987.

It appears that in some circumstances, the sale of timber by
an individual from land that has been used in the business
of farming may qualify for the deduction, even though the
land itself is not sold. Accordingly, if you are proposing to
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remove trees from land that has been farmed, you should
obtain advice before the transaction occurs.

It is important to note there are differences between the
nature of the shares of a company which are eligible for
the $500,000 capital gains deduction and those which are
eligible for the "rollover" from parent to child. The sameis
true for an interest in a farm partnership. The differences
are not likely to affect too many red-life situations but
conceivably, shares of afarm company (or an interest in a
partnership) could be eligible for the deduction but not the
"rollover".

The capital gains deduction is not affected by the claiming
of an exemption in respect of the gain on the sae of your
principal residence.

What About Rental Property?

Depending on the circumstances, land and buildings which
are rented to your child or spouse for use in a farming
business may qualify for the exemption. This can also be
true for land rented to a company or partnership.

Even where your land is currently rented to a person
outside of the family, the previous use of the property by
you, your spouse or a child may enable you to make use of
the exemption.

The Deduction May be Multiplied
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In certain circumstances, it may be possible to make greater
use of the family’ s capital gains deduction by gifting an
interest in certain farm property to an adult child (or
children) resident in Canada and for the whole family to
sell their respective interests at a later time. Clearly, this
type of planning should be considered well before a sales
transaction is entered into. Moreover, there are a number
of issues that would have to be considered before taking
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this step, not the least of which is the genera anti-
avoidance rule in the Income Tax Act.

Where property is registered in the name of only one
Spousg, it is possible on occasion to use the principles of
constructive or resulting trusts to support the view that both
spouses have an interest in the property. If this can be
supported, both spouses might be entitled to the capital
gains deduction, instead of one. If your farm is registered
in your name alone but both you and your spouse have
contributed substantially to the purchase of the property, or
you have always considered the farm to be jointly owned,
you may wish to discuss this matter with your lawyer.

What Happens if You Claim a Reserve in Respect of the
Unpaid Sales Price of Your Farm

If you sell capital property in exchange for debt, you may
be entitled to claim a reserve for income tax purposes in
respect of the unpaid proceeds. If you are ableto claim a
reserve, it would have the effect of spreading your capital
gain over anumber of years. The length of the period over
which the reserve is available depends on the nature of the
property, the terms of the sale and whether or not the
purchaser is your child.

If the property being sold is one for which the $500,000
deduction is available (eg. land, buildings, shares of a
family farm company or an interest in afamily farm
partnership) the capital gains deduction can be claimed in
each year in which a portion of the capital gain is included
in income.

What Happens if Your Partnership is Not a Family Farm
Partnership?

As noted previoudly, the $500,000 deduction is available in
respect of qualifying land and buildings owned by a
partnership, an interest in which qualifies as afamily farm

85



Chapter 9

A non-qualifying
partnership creates
problems

partnership (see Glossary). If the partnership does not
qualify as afamily farm partnership (perhaps because
substantially all of its property is not used in the business
of farming in Canada), then the taxable capital gain on the
sale of any land, buildings or quota owned by the
partnership, or the sale of the partnership interest itself, is
not eligible for the $500,000 deduction. This could make
a tremendous differencein the tax that would be
payable, so you need to have your accountant review the
status of your partnership beforeyou sell. If your
partnership doesn’'t qualify, your accountant should be
asked to identify the steps necessary to remedy the
situation.

Can You Always Claim the Deduction?

Be careful if you have
any investment
expenses such as
interest

Y ou need to be aware there is arule in the Income Tax Act
that restricts your ability to claim the deduction if you have
deducted “investment expenses’ (see Glossary) from your
income in 1988 and subsequent taxation years or if you
have deducted capital |osses from your other income. This
rule will not likely affect too many farmers but could affect
you, for example, if you have borrowed to acquire sharesin
afamily company. Theinterest on your borrowings will be
treated as an “investment expense’ and unless on a
cumulative basis, this expense is offset by “investment
income” (see Glossary) a portion of your future taxable
capital gains will be subject to tax.

Y our accountant will know whether this will be a problem
for you and, if it is, whether it can be dealt with prior to the
sde. Thisisanother matter to be checked before you
commit yourself to a dedl.

Don’t Forget the Refundable Minimum Tax
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In response to political pressure from people who were
upset about certain individuals receiving substantial income
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without paying “afair tax”, the government introduced a
“refundable aternative minimum tax”. This tax obliges
many taxpayers to make two tax calculations each year.
The additional one was intended to apply primarily to
individuals who avoid paying tax by investing in tax
shelters of one kind or another. However, the rules are
such that the calculation is aso required if you realize a
significant capital gain on the sale of your farm.

In most situations involving the transfer of a farm from a
parent to a child, it should be possible to aleviate the effect
of the minimum tax, if the proper planning is done before
the transaction is carried out. Where the farm is being sold
to a person outside the family, the scope for planning may
not be as significant.

Fortunately, the refundable minimum tax rules will not
apply to ataxable capital gain on the sale of quota, nor will
they apply to any gains arising from the deemed disposition
on death.

How Can | Get the Minimum Tax Back?

The minimum tax
can be recovered
against your future
tax liability
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As indicated by its name, the minimum tax is intended to
ensure that all Canadian individuals pay at least a minimum
amount of tax. Individuals with substantial incomes must
calculate their taxes under the regular method and under the
alternative method and pay whichever is the higher. If the
alternative tax is higher, the amount of the excess can be
carried forward and deducted from the regular tax liability
in the next seven years. The carry-over of these additional
taxes cannot reduce a taxpayer’s liability to an amount that
is below his minimum tax for the year.

Because of this seven-year carry-forward, any minimum
tax that is paid on the sale of the farm will often be
recovered in full in the years following the sale. Any
minimum tax that is not recovered before death is no longer
recoverable.



Chapter 9

Don’t Forget the Other Implications of Realizing Capital

Gains

If you realize a capital gain on the sale of your farm, there
can be other implications as well. These include the
following:

B there may be a“clawback” of your old age security
pension

B there may be an impact on your income supplements or
child tax credits

Some Questions and Answers
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1. We areconsidering thetransfer of our farm to our
son in the next two to four years and we will want to
take advantage of the capital gainsdeduction. We
are concer ned, however, that the deduction might be
taken away before we can useit. Do you have any
advice?

Thisis a concern to many farmers, as they near
retirement. The capital gains deduction is an extremely
valuable tax concession; one wonders whether it will
remain in the Income Tax Act over the long term
particularly when:

a)

b)

the deduction contributes significantly to the ever-
increasing complexity of the Income Tax Act;

the deduction has probably not contributed
significantly to new investment in Canada (which
was the primary objective) but has, on the other
hand, enabled persons who have already
accumulated substantial gains to realize them
without paying tax; and

a committee, commissioned by the federal
government to review our income tax system, has
recently recommended that the deduction be
eliminated.



If you need the
capital gains
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Clearly, we can only guess as to whether these and
other reasons might cause our government to remove
the deduction and, if it does, whether it will be done so
that it applies only to gains that accrue in the future or
to al gainsthat are realized after the change is made.

Now that the taxable portion of capital gainsisto be
reduced to 50%, the refundable aternative minimum

tax ismore of an issue. If you take steps to lock in your
full $500,000 deduction, the refundable tax might be
$40,000 or more. Given that the benefit of the capital
gains deduction is now reduced to approximately
$125,000 (because of the reduced taxable portion), it is
more difficult to justify the triggering of a capital gain
that would expose you to this tax (unless, of course, you
sall your property and have the cash to pay the tax).

Nevertheless, if the availability of the deduction is vital
to your estate plan, or you are concerned that your
property may cease to be eligible for the deduction, you
may wish to look at whether you can reorganize your
farm so that:

a) you crystalize at least some of your accrued capital
gains now and take advantage of your capital gains
deduction and

b) you facilitate the ultimate transfer of your farm to
your child.

The way in which you might use some or al of your
deduction will depend on the manner in which your
farm is organized. The possibilities include the
following:

Sale to Partnership

If, for instance, you operate as a sole proprietor, you
might consider transferring your assets to a partnership
in which you and your spouse are the partners. You
could arrange for your son to become a partner (without
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necessarily acquiring any of the existing value), or
defer thisto alater time.

Sale to Spouse

Another option might be to transfer certain property to
your spouse and elect out of the “rollover” rule that
normally applies.

Use a Company

Y ou could aso consider the transfer of some or all of
your assets to a company. |If you already have a
company, you might discuss with your accountant the
possihility of reorganizing the capital so that you
crystalize some of the accrued gain on your shares and
take advantage of your deduction.

| inherited our farm from my husband and, since
that time, | have rented it to my son. Would the
capital gains deduction apply if | wereto sdl it?

The answer to this question depends to some extent on
whether you inherited the farm after June 17, 1987. If
you did, then it is likely you will be digible for the
deduction provided:

a) you and/or your husband have owned the property
for more than two years; and

b) for aperiod of at least two years, prior to your
husband’ s death, his gross farming income
exceeded his net income from all other sources and,
during this period, he was actively engaged in the
business on aregular and continuous basis; or

c) for aperiod of at least two years, while your son
rented the farm, his gross farming income exceeded
his net income from all other sources and, during
this period, he was actively engaged in the business
on aregular and continuous basis.
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If you inherited the farm before June 18, 1987, you will
likely be eligible for the deduction if:

a) the property isfarmed by your son in the year of
sale, or

b) the property has been farmed for at least five years
in the past by your son or your husband.

Because thisis a very complex matter you should
aways have an experienced adviser review all the facts
and give you a written opinion. If you inherited the
farm before June 18, 1987, the adviser may want to
examine your 1994 personal income tax return to
determine whether you filed a capital gains deduction
election in that year. If you did, the status of your land
may be affected.

. My wifeand | own the farm land jointly but | have

always reported the farm activity on my return.
Can we both claim the capital gains deduction if we
wereto sell thefarm?

On the surface at least, the answer to this question is
probably yes. If the land has been used in farming to
the extent required by the Income Tax Act (and this
depends on the date it was acquired), the fact that your
wife owns a haf interest and has not been involved in
the business (except perhaps as an employee) does not
prevent her from claiming the deduction.

An issue in this situation will be whether you have, in
effect, “transferred” or gifted a half-interest in the land
to your wife after 1971. If you have, it is possible your
wife's share of the capital gain would be “ attributed” to
you and you would not be able to take advantage of her
deduction. Much will depend on when the property
was purchased, whether the purchase was made from
funds that both of you had accumulated and the extent
to which you have repaid the purchase debt from funds
generated by the farm.
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Because this is a complicated area you should make
sure you discuss it with your accountant.

. Doesthe $500,000 capital gains deduction apply to

my machinery and equipment?

Unfortunately no. Remember also that the deduction
cannot be used to offset recaptured depreciation.

. Our farm land has always been registered in my

husband's name alone, and he has always reported
all of the farm income. However, we have always
considered thisto be a family business. | have been
heavily involved in many aspects of it and a portion
of the farm assets was acquired with my money.
Can both of us benefit from the capital gains
deduction?

Thisis not entirely out of the question - much depends
on al of the background circumstances. At the present
time, your husband is the legal owner of the land but it's
possible that both you and your hushand are the
beneficial owners (see Chapter 2 for a brief discussion
on this matter). Keep in mind that it is the beneficial
owners of property who must account for the capital
gains on the sale of the property and, depending on the
circumstances, have the opportunity of using the capital
gains deduction. If you are planning to sell the farm
and the taxable capital gain will exceed your husband's
capital gains deduction, it might be worthwhile meeting
with alawyer who is experienced in these matters. In
preparing for this meeting, write out a very detailed
history of your farm, including the dates on which the
major assets were acquired, and the extent to which
funds have been invested in the farm by each of you.
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10.Retirement Income Planning

Introduction

Ensure you have
adequate retirement
income before
finalizing your plan
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Your financia security during your retirement years will be
an important factor in your overall estate plan. It will
influence the manner in which you transfer your farming
property to your children because the capital realized from
this transaction will provide you with a substantial portion
of your retirement income. The possible ways of
transferring the farm to your children are discussed in
Chapters5 and 7.

In planning your retirement, you will have to consider
whether you will need to purchase a new home off the
farm. You will also have to think about your activities
during retirement and, if your children take over the farm,
whether you can help them by staying on or near the
property. Ideally, you will continue to be involved in the
family business on a part-time basis so there is a gradual
transition to retirement.

In assessing your need for retirement capital you should
take into account the effect of inflation. Aswe saw afew
years ago, a prolonged period of inflation at rates in the
range of 6% - 10% can significantly erode an individual’s
purchasing power. A retired farmer who is debt-free will
probably be shielded from the effects of inflation to some
extent, particularly if he or she continues to live off of the
land. However, even in this situation, inflation must be
considered.

In developing your estate plan, you should estimate your
annual retirement income from sources such as government
pensions, your RRSP and income from the sale or leasing
of farm assets. Y ou should compare this income to your
estimated level of expenditures during retirement, ensuring
that a“cushion” exists for inflation and emergencies of one
sort or another. Keep in mind that your living costs might
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increase during retirement as a result of your increased
ability to travel.

The estimates should not be left until the last minute. They
will have to be reworked at the time you are planning to
retire but they should be done on a preliminary basis much
before that time so that you are able to give an appropriate
amount of thought to your options. Avoid placing yourself
in the position of having agreed to an overall estate plan
with your family and then discovering that it doesn’'t
provide you with adequate financial security.

Income From Farm Assets
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The manner in which you receive income from your
farming assets during retirement will depend to a
significant extent on whether your businessis carried on
through a company. It will also be influenced by whether
you continue to be involved with the business (as might be
the case if a child takes over) and the manner in which you
sall your farming property.

If, for instance, your farm is carried on through a company
and the business is taken over by a child, your cash flow
could come from the following sources:

B wages or directors fees from the company itself, if you
continue to be involved in its business

B dividends on shares that you continue to hold

B payments on debt owed by your child in respect of the
purchase of your shares

B payments from the company in respect of the purchase
of your shares

If you have an unincorporated business that is partially or
completely taken over by a child, there can again be a
variety of income sources. The possibilitiesin this scenario
include the following:
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B ashare of the profits, if you continue as a partner after
retirement

B awage, if your roleisthat of a part-time employee

B payments on debt owed by your child in respect of the
purchase of your interest in the business

Where you transfer your business to a child, you will have
the ability to decide the extent to which the ongoing
payments will be income in nature (such as interest, wages,
directors fees, dividends) or will be capital (payments on
account of the sale price). Clearly, the tax consequences to
you will vary significantly depending on whether they are
income or capital. Thiswill be particularly true if the sale
is structured so that you can use your capital gains
deduction and receive tax-free payments from your child
(see Chapter 9).

Equally important is the extent to which you need these
ongoing payments to meet your basic living needs. Idedly,
your living needs should be financed by your income
payments so that the capital payments can be retained for
reinvestment.

Registered Retirement Savings Plans (RRSPs)
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This type of private pension plan is well known to most
individuals. In enables farmers and other individuas who
have “earned income’ (see Glossary) to set aside money for
thelr retirement in a tax-sheltered plan and to deduct their
contribution in calculating their income for tax purposes.
The amount that can be set aside each year is known as the
RRSP “contribution limit”.

In general terms, an individual is able to contribute to an
RRSP up to 18% of his or her “earned income” of the
previous year. The maximum contribution for any year is
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currently fixed at $13,500, which is reached when your
“earned income” is $75,000 or higher.

To the extent you do not contribute the maximum in any
year, the excess can be carried forward and deducted in a
subsequent year. You can contribute the maximum but
defer the deduction of the contribution to a subsequent
year, if that would result in a larger tax saving for you.

Contributions for a particular calendar year can be made at
any time in the year or within 60 days after the end of the
year.

RRSP s must now mature by the end of the calendar year in
which you reach the age of 69. At that point, you must
decide how you intend to draw down your retirement
capital. Essentialy, the options are as follows:

B |ump sum withdrawal (not usually desirable)
B |ife annuity
B term annuity to age 90 or

B transfer to aregistered retirement income fund (RRIF)

The RRIF is by far the most popular choice these days;
largely because of the flexibility you have as to the manner
in which you receive payments and the fact that you can
continue to enjoy atax deferral on monies inside the RRIF
(see later discussion).

Y ou can contribute to your spouse's plan instead of your
own, or you can allocate your contribution between them
Contributing to a spousal plan is a useful method of
“gplitting income” between you and your spouse that can
result in the saving of income taxes during retirement.

Y our ability to contribute to a spouse plan is not affected
by whether you are over aged 69. All that isrequired is
that your contribution is made before the end of the year
your spouse reaches age 69. It should be remembered that
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spouse withdraws
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have contributed to

Take a retiring
allowance from your
company and put it
in your RRSP

There will be tax on your
death if your spouse, or
a financially dependent
child or grandchild, is not
the beneficiary of your
plan
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if your spouse withdraws funds from a spousal RRSP, this
withdrawal will, in some cases, be included in your income,
to the extent you have contributed to that or any other
spousa plan in the same year, or the preceding two years.

Y our executors will be able to make afina contribution to
your spouse' s RRSP within 60 days of the end of the year
in which you die (assuming, of course, you had not
previously made a contribution for that year and the
contribution is made before the end of the year in which
your spouse reaches the age of 69).

If you have a farm company, you might arrange for the
company to pay you aretiring allowance when you retire.

A considerable portion of this allowance may be transferred
directly to your RRSP. The rules dealing with thisissue are
fairly complicated so you should make sure you receive
advice before you proceed.

Y ou are able to designate a beneficiary in your RRSP and,
if you do so, that person will receive the proceeds of the
plan after you die, rather than your estate.

It is important for you to remember that if the beneficiary
of your RRSP is a person other than your spouse, or a
financially dependent child or grandchild, the amount in the
plan at the date of your death (including the commuted
value of any annuity you might have been receiving from
the plan) will be included in your final income tax return.

If, on the other hand, your RRSP funds do pass to your
spouse, or afinancially dependent child or grandchild, there
will be no adverse tax consequences. If your plan had not
matur ed, there will be arefund of the amount in the plan
which your spouse, or the dependent child, can then
contribute to his or her own RRSP. If your plan had
matured and you had started receiving annuity payments,
these payments will ssimply pass to your spouse, or the
dependent child, (assuming the plan provided for this) and
will be taxable in his or her hands as received.
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If there is going to be
tax on your RRSP,
check who is going
to have to pay it

There are a myriad
of plans — choose
the right one for you

Where there will be atax liability in your estate because the
RRSP will be inherited by someone other than a spouse or
financially dependent child or grandchild, you should
discuss with your lawyer or accountant the person(s) who
will be responsible for thistax. Thiswill depend on the
wording of your will. This issue can be important where
the person inheriting your RRSP does not share in the
residue of your estate.

All of the financia institutions offer severa different types
of RRSP's. Their performance may vary considerably as
will the rules dealing with administration fees, the ability to
withdraw capital, etc. Some of the plans will invest in
common stocks, others will invest in fixed income
securities, mortgages or bank deposits. Because there are
so many different plans and their relative performance can
have a significant impact on the amount of funds you will
have on retirement, you should be prepared to shop around
for aplan that suits you and, perhaps, consult with a
financial adviser. There are anumber of booklets on the
market that will assist you in doing this.

Registered Retirement Income Funds (RRIF'S)
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As mentioned earlier, the most popular retirement option
with RRSP' s is to transfer the accumulated funds to an
RRIF. In some respects, an RRIF is similar to an RRSP.
The RRSP is a tax-sheltered fund that accumulates monies
that you set aside for your retirement whereas an RRIF is a
tax-sheltered fund that holds your retirement capital as you
gradually draw it down. Both types of funds can be self-
administered.

Under the current rules applying to RRIF's:

B you can have more than one plan at atime;

B they can be established at any time;
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B there will be a minimum withdrawal computed on a
formula basis, but you will be able to withdraw a
greater amount if you wish;

B the withdrawal period no longer has to end at age 90;
and

B funds are transferable from one plan to another.

Aswith RRSP's, an RRIF can be established through
severa different financial institutions, including banks,
credit unions, trust companies and life insurance
companies.

Canada Pension Plan
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The Canada Pension Plan is an earnings-related
contributory plan that provides for a retirement pension and
certain supplementary benefits. Contributions based on
income are required from the age of 18 to the age of 65 (or
70 if you continue to work and do not apply for your
retirement pension). If you are aged 65 and over you can,
if you wish, draw your retirement pension whether or not
you continue to work and receive income. You may also
arrange for a portion of your pension to be received by your
spouse. Any amount transferred to your spouse will not
have to be included in your income for tax purposes.
Finally, under certain circumstances, you can arrange to
receive your pension when you reach the age of 60. Your
pension is discounted by 1/2% per month for each month
before your 65th birthday.

The retirement pension is 25% of your “average monthly
pensionable earnings’, adjusted to reflect the final three-
year maximum pensionable earnings. The “average
monthly pensionable earnings’ represents your total
pensionable earnings from the start of the Plan, or from age
18, whichever is later, averaged over the period you have
contributed to the Plan and expressed on a monthly basis.
The maximum retirement pension is earned by making
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Old Age Security

The Old Age Pension
can be “clawed back”
by the government
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contributions at the maximum level throughout your
working life.

If you are self-employed, your contribution for 2000 was
7.8% of the difference between your net earnings for the
year (not exceeding the maximum pensionable earnings of
$37,600) and your annua exemption of $3,500. This
contribution rate is scheduled to increase each year until, in
2003, it reaches 9.9%. If you are employed by afarm
company, one-half of the contribution is made by you and
the other is made by your company.

The present maximum pension under the Canada Pension
Plan is approximately $750 per month.

The Old Age Security Pension, known as the Old Age
Pension (OAS), is aflat rate pension that is payable to any
person who meets the age and residency requirements. The
amount paid is adjusted each quarter to reflect the increase
in the Consumer Price Index.

The pension becomes payable when you reach the age of
65. Individuals who were aged 25 or more on July 1, 1977
and arrived in Canada prior to that date will be eligible for
the full pension if they reside in Canada without
interruption for the ten years preceding the date they apply
for the pension. Individuals who did not reside in Canada
prior to July 1, 1977 or were not aged 25 on that date will
receive a reduced pension unless they reside in Canada for
at least forty years after age 18.

The maximum monthly old age security pension payable on
October 1, 2000 was $428.79 per month.

Some or all of your OAS payments will be "clawed back"
by the government in the form of an additional tax, if your
income exceeds a threshold amount ($53,960 in 2000).
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Age credit is
income-tested

Income Splitting
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Keep in mind that if you redlize alarge capital gain, the
taxable portion will be included in your income and could
result in a*“clawback” of some or al of your OAS income
for that year even though the gain might be fully offset by
your capital gains deduction.

The credits that will be of interest to you during your
retirement include the following:

Agecredit: Avalilable to each person who is aged 65 or
older. Thiscredit isincome-tested with the result that it
begins to reduce where the individual's income exceeds
approximately $26,000 and is eliminated when income
reaches approximately $49,000.

Pension credit: Available to a person aged 65 or over in
respect of the first $1,000 of qualifying pension income.
Qualifying income includes an annuity from an RRSP and
payments from an RRIF but does not include Canada
Pension and OAS payments. The credit is availableto a
person under age 65 in respect of a more limited range of
pension income.

If you or your spouse are not able to use certain of the
personal credits, they may be deducted by the other person.

The reduction of income taxes is always one of the
objectives in estate planning, and can sometimes be
achieved by splitting income within the family. When we
talk about “income splitting” we are referring to
transactions that have the effect of directing income to
other members of your family that might otherwise have
been received by you. To the extent thisincome is subject
to alower tax than would have applied had you received it,
there is an overall tax saving.
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Income splitting can
save taxes...but there
are some roadblocks
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Unfortunately, the government is aware of the potential
benefits from income splitting and has introduced a number
of anti-avoidance rules into the Income Tax Act to block
this type of planning.

The anti-avoidance rules that are most often encountered
are called the attribution rules (see Glossary). These rules
provide that if you transfer or loan property to your spouse,
or to a person who subsequently becomes your spouse, any
income or taxable capital gains realized from the
transferred or loaned property, or from property received in
exchange for the transferred property, will be attributed to
you for purposes of the Income Tax Act. The income or
taxable capital gains may legally belong to your spouse but
will be taxed in your hands. This rule applies only while
both of you are alive, remain married and are residents of
Canada.

A similar rule applies to transfers made to minors. If you
transfer or loan property to a minor, the income earned on it
in years before the year in which the minor reaches the age
of 18 will be taxed in your return. Any taxable capital
gains realized from the disposition of the transferred
property will generally not be attributed back to you.

These rules also catch an interest-free or low-interest loan
to an adult child if one of the main purposes of the loan is
to reduce or avoid tax.

Finally, the attribution rules apply not only to direct loans
or transfers to your spouse or children but also to certain
indirect transfers through a trust or a company.

The newsis not al bad, however, because it is still possible
to split income within the family without being caught by
these rules. The acceptable transactions include the
following:



103

Retirement Income Planning

the purchase of property by one spouse from the other,
at fair market value, so that future income accrues to
the purchasing spouse

aloan to a spouse that bears interest at a rate equa to
the lesser of the commercial rate and the rate prescribed
in the Income Tax Act

one which has the effect of transferring business
income to a spouse

the payment of areasonable salary or directors' fee for
services rendered to the family business

splitting CPP payments with a spouse
contributing to a spousal RRSP
gifts of cash to adult children (see Chapter 6)

gifts of qualifying farm property to adult children (see
Chapter 6)

contributions to registered educational savings plans for
achild
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11.Use of Companies in Estate
Planning

Introduction

ovd Machonalg:y A company is sometimes looked upon as an expensive and

|n¢m
a @ more cumbersome vehicle in which to carry on afarming
business. In some respects this may be true yet a company
can be extremely useful in estate planning.

a

In illustrating this to you, let’s take a quick look at one of
the estate planning scenarios that is discussed in Appendix
1. Assume, for the moment, that you have a dairy farm
with the following assets that you want to pass to your

child:

Fair

Market Tax

Vaue Vaue!
Land $ 650,000 $ 150,000
Buildings 200,000 100,000
Equipment 150,000 50,000
Livestock 225,000 Nil
Quota 2,000,000 120,000

$ 3225000 $ 420.000

@ Thisis the value above which there will be an income
inclusion (eg. taxable capital gain, recaptured depreciation,
etc.), if the property is sold.

Based on the above information, you can see the following:

a) If you sdl al of your assets to your child at fair market
value, you will have alarge capital gain. There will
also be other amounts on which you will have to pay
tax including recaptured depreciation and income from
the sale of livestock. You may not have used al of
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your capital gains deduction but there is still going to be
a large income tax liability.

b) If you reduce the selling price of your land, buildings,
equipment and quota (the “rollover” properties) so that
you eliminate most or al of your tax liability, you will
likely have to give your child a significant gift. Do you
want to do that? What happens if your child’s marriage
fails? Does this gift make it difficult for you to deal
equitably with all of your children?

One of the possible solutions here is to use a company.
Your child could set up a company to acquire your assets
and, provided the transaction is carried out properly, there
need not be any immediate gift to your child and there
needn’t be any immediate tax liability either. Thisis
discussed more fully in Appendix 1.

Avoiding a gift or a substantial tax liability on atransfer to
achild isn’t the only reason you might want to consider a
company. A company can enable you to defer income
taxes and pay down debts at afaster rate. Finadly, it can be
useful if you have several non-farming children and
relatively few non-farming assets and you are trying to
develop an equitable estate plan.

As discussed below, the transfer of your farm to a company
may mean you are less able to use the capital gains
deduction in the future. The relative importance of this
consideration will depend primarily on the extent to which
the fair market value of your land, buildings and quotas
exceed your cost for income tax purposes at the time of
incorporation, and the length of time before the farm might
be sold.

Income Tax Deferral

105

Asexplained in Chapter 3, most Canadian-controlled
private companies carrying on a farming businessin B.C.
will pay tax at an approximate rate of 18% on the first
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$200,000 of taxable farm profits each year, commencing
January 1, 2001. If the farm company is associated (as
defined in the Income Tax Act) with other companies, this
$200,000 limit is shared among them.

Because most family farm companiesin B.C. are, or will

Iefx)::Oelg dfag[‘;rslif’lzgﬁtiosts be, taxed at only 18% on the first $200,000 of farm profits,
O ¥he oppo?tunity ' there is a significant opportunity for tax deferral if farm
for a tax deferral profits exceed the shareholders' living requirements. In this

situation, the extra profits can be retained in the company
to pay down debt or purchase new assets. |If the farm is not
incorporated and the income is earned by the farmer
directly, the extra profits will be taxed at personal rates
which can reach as high as 49%. Accordingly, at the top
personal rate there can be a deferral of approximately 31%
of tax.

The Impact of a Tax Deferral if You Have Considerable
Debt

The ability to defer tax can be useful to you if you have
recently incurred substantial debt to acquire farm property.
Whether you operate your farm as a proprietorship, a
partnership or through a company, the principal payments
on your debt must be made out of after-tax income. Ina
proprietorship or partnership situation, the tax rate will vary
from approximately 24% to 49%, which means there will
be between 51% to 76% for debt payments.

With | If your farm is incorporated, the debt repayments will likely
ith a low tax rate ;

T — be madg out of income that has begn taxed at only 18%.
able to pay down debt Accordingly, there will be approximately 82% of your

at a faster rate income for debt payments.

What about the Impact of the Capital Gains Deduction
on Companies?

As discussed elsewhere in this publication, it’s sometimes
difficult to sell shares of afarm company to a person
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outside your family. A purchaser usually wants to purchase
the individual farm assets so he or she can write off as an
expense the amount paid for livestock, and depreciate the
amount paid for quota, buildings and equipment. If the
purchaser buys your shares he or she can only write off as
an expense the balances in your company.

You may be able to arrange a share sae if you sell your
shares at a discount that compensates the purchaser for the
lost tax write-offs. Provided your shares qualify as the
shares of the capital stock of afamily farm corporation (see
Glossary) you will be entitled to the $500,000 capital gains
deduction.

Even after selling your shares at a discount, you may have
more cash in your pocket than you would have done had
you caused your company to sell its assets and distribute its
cash to you. The fact remains, however, that in most cases,
you will have to take a discount on your shares in order to
structure a share deal. In other words your before-tax sale
price will be lower than it would have been had you not
incorporated and had you, instead, sold assets while you
were still anindividual. If thisisthe case, it seems that you
may be better off not to incorporate because as a sole
proprietor or a partner in a partnership, you would receive
the full value of your assets and may still benefit from the
capital gains deduction. What therefore, are the possible
compensating factors that would make you want to
consider a company? Well, there are several, and they
include the following:

B The accrued capital gains on your land, buildings and
quota may be less than $500,000 and, in which case,
you would not use al of your capital gains deduction if
you did not incorporate. On the other hand, if you did
incorporate and sell shares, you may use more of your
deduction. Thisis because you would be able to
convert what would have been a taxable sale of
livestock or taxable recapture of depreciation on your
equipment and buildings into a capital gain on the sale
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How do you decide
what to do?
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of your shares, some or al of which might be offset by
the capital gains deduction.

As mentioned above, by incorporating your farm and
selling shares, you convert what would have been
ordinary income (livestock proceeds, recapture, etc.)
into a capital gain. Because only a portion of capital
gains are subject to tax, there is a potential tax benefit
even where the capital gain on your shares exceeds
your capital gains deduction.

Y ou can crystallize your accrued capital gain on your
land by transferring it to your company at fair market
value (you would need to consider the implications of
the alternative minimum tax, see Chapter 9). This
would enable you to take advantage of your capital
gains deduction now and prevent the government from
taking it away by future tax changes.

Y ou could aso crystalize the accrued gain on your
guota in the same way and take advantage of your
capital gains deduction. Here, however, you need to
remember that:

a) therewill be arecapture of your previous quota
write-offs, and

b) the “step-up” in the quota value to the company
cannot be depreciated for income tax purposes to
the extent that it's represented by a gain that's
covered by your capital gains deduction.

So what are the conclusions with respect to the use of
companies and the capital gains deduction? Clearly your
decision is much more complicated than it was previoudly,
but there are some general principles that you should keep
in mind:

1. The capita gains deduction, while still extremely

valuable, has less value than it used to when a higher
portion of your capital gain was subject to tax. If you
have an accrued capital gain of at least $500,000, which
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ordinarily would be taxed at the top rate, the deduction
isworth approximately $125,000 in tax savings (based
on the proposed 50% inclusion rate for capital gains).
If each of you and your spouse have accrued capital
gains of $500,000, the potential savings double.

2. Itisnot necessary to use a company to take advantage
of your capital gains deduction. A transfer of your
assets to a partnership will sometimes be the better
option because you can go from there to a company, or
smply unwind the partnership, without incurring tax,
provided you follow al the rules. Therefore, look at
this option first.

3. Look at other non-company options such as transferring
some of your capital property to your spouse and
electing out of the "rollover” rule. Make sure you don't
trigger recaptured depreciation and ask for advice on
the impact of the attribution rules (see Chapter 10).

4. If the bulk of your accrued capital gainison land, by all
means look at the merits of incorporation because you
can “lock in” your accrued deduction when you transfer
your farm to the company. Bear in mind, however, that
any future increases in your land value will not be
protected by the capital gains deduction unless you can
sell shares of your company.

5. If (a) your overall accrued capital gain (or quotagain) is
significant, or (b) it islikely that a sale of the farm will
occur within the short to medium term but not in the
next few months, look at the benefits of incorporation.
Bear in mind that to utilize the deduction on your quota
you will have to suffer the recapture of your previous
quota write-offs. If this recapture is significant the
incorporation will be less attractive, particularly if the
future sale may not occur for several years.

Perhaps keep some of As afinal comment, it may be possible in some

your assets outside circumstances for you to incorporate but retain certain
the company properties outside the company (such as land) which you
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could sell at afuture time and claim the capital gains
deduction. Generaly speaking your land would continue to
be treated as a property that qualifies for the capital gains
deduction provided your company is such that its shares
qualify as the shares of the capital stock of afamily farm
corporation (see Glossary).

Dealing with Non-Farming Children

As discussed in Chapter 8, one of your most difficult estate
planning problems is to develop a plan that treats your non-
farming children equitably (not necessarily equally) and
allows your farming children to continue operating your
business. Sometimes, these objectives cannot be reconciled
and you, your executors or your children are obliged to sdll
a substantial portion of the farm to persons outside the
family. In some situations, however, the use of a company
provides the answer to your problem. Thisisillustrated in
the examples discussed in Appendix 1.

Other Matters to Consider with Companies

Principal Residence

Keep your principal
residence outside
the company
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If you are going to incorporate, you will want to consider
whether you should keep your principal residence outside
the company. If you continue to own it personally you will
retain the ability to claim the principal residence exemption
on the home and up to 1/2 hectare of land, and will
continue to be digible for the home-owner’s grant.

In the past, the decision as to whether to retain the principal
residence outside the company was sometimes influenced
by whether the home was on a small acreage with a
separate legdl title. If it was Situated on a large acreage
together with the farm buildings, the entire property was
often transferred to the company because there was a
concern that perhaps the principal residence portion could
not, by itself, be left outside the company and, if the whole
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property was left outside, it would not qualify for
“rollover” to the farmer’s children. Thislatter concernis
no longer a problem because the Income Tax Act provides
that property leased by an individual to a company that
qualifies as a family farm corporation of the individual, his
spouse or his child (see Glossary) qualifies for the
“rollover”.

Some farmers who have built their homes on the main farm
have attempted to keep their principal residences outside
their company by transferring to the company only a partial
interest in the property. The undivided interest they retain
isequal to the proportion of (a) the value of the home plus
1/2 hectare of land to (b) the value of the whole property.
Canada Customs and Revenue Agency has indicated that it
doesn’'t consider this arrangement to be valid in a strictly
legal sense. However, if the farmer’s solicitor is prepared
to use it and the farmer recognizes that it may complicate
his or her financing arrangements at some point in the
future, there may not be much to lose by trying it.

Another complicating factor as far as residences are
concerned is that some farmers have been able to convince
our Tax Courts that they should be able to treat much more
than a half hectare of land as being part of their principal
resdence. Whilethe law in thisareais still unclear in
some situations, it appears that significant acreages may, in
their entirety, be included as part of aresidence if (a) the
parcel is equal to the minimum lot size or (b) it exceeds the
minimum lot size but the excess cannot be subdivided. Itis
difficult to determine at this time how our Courts will
ultimately deal with this matter and how the government
might respond if it concludes the decisions are too
favourable to taxpayers. In the meantime, however, if your
residence is on aftitle that is separate from the main farm, it
may make sense to leave it outside of the company so that
you have the maximum flexibility with respect to your
principal residence claim when the property is sold.
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Potential Double Tax

Provincial Sales Tax

There are many
exemptions but it still
applies to some
assets

If you transfer property to a company which has increased
in value since you bought it, and an income tax election is
filed so that the transaction is completed on a “rollover
basis’, there is a possibility that your accrued profit will be
subject to adouble tax. It will be taxed in the company
when the company disposes of the property and it will be
taxed a second time when you or your heirs dispose of the
shares that were issued by the company in exchange for the

property.

As a practical matter, thisis not usually viewed as a
significant problem for a farmer because the shares of a
family farm corporation (as defined in the Income Tax Act)
can be transferred from one generation to the next on a
rollover basis. If the farm isto be sold in the near future or
asignificant portion of the shares issued by the company
for the transferred property are to be redeemed in that
period, your adviser should give more attention to this
matter.

Provincial sales tax should not be a significant concern if
you incorporate your farm because the mgjority of your
assets will be exempt from tax. However, the tax could
still apply to automotive equipment and certain other assets
if the incorporation is not structured properly. Thisisa
matter that you should discuss with your accountant.

B.C. Property Transfer Tax

This tax will apply in
some farming
situations
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Ordinarily, this tax will not be a problem on the
incorporation of your farm; however, it could apply in
certain Situations. There is an exemption for a“family
farm” if it istransferred to a “related individual” or to a
“family farm corporation” but because these terms are
defined very drictly, it is dways necessary to check if your
situation fits the exemptions.
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Because thisis a tax that applies to the purchaser, it will not
usualy be of concern if you sell to an arm’s length person.
It will, however, be an issue that your accountant or lawyer
should look at if you are selling to a member of your family
or to afamily company.

Where the tax does apply, it is calculated at the rate of 1%
on the first $200,000 of value and 2% of the remainder.
Thisis calculated on a property by property basis.

Effective for years ending after March 31, 1994, the
government introduced an exemption from the B.C. Capital
Tax for family farm corporations, as defined. The
exemption is worded fairly broadly and should extend to
most family farms.

If you are considering the use of a company, your
accountant should make sure the exemption from capital

tax will apply.

Goods and Services Tax (GST)

GST won't be a
significant problem
provided the company
is registered

The GST must always be considered when you transfer
some or al of your assets to a company. However,
provided the company is registered before the transaction is
carried out, this tax will not usually be a significant
problem.

Need for Professional Advice

Make sure your
advisers have the
necessary tax
expertise
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It is extremely important for you to receive advice from a
lawyer and a qualified accountant before incorporating
your farm and setting up your estate plan. One or both of
these individuals should be thoroughly experienced in tax
matters. This advice should be obtained well in advance of
the transaction.

The transaction will have to be structured carefully so that
it fits within the rules in the Income Tax Act dealing with
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“rollovers’ to companies. A specia income tax election
will have to be filed with Canada Customs and Revenue
Agency within prescribed time limits.

The need for care cannot be over-emphasized. If the
transaction is structured incorrectly, you could be
exposed to atax penalty.
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12.Life Insurance

Introduction

There are two basic
kinds of insurance

Term Insurance

Temporary insurance
becomes much more
expensive as you get
older

115

Life insurance can play a useful role in your estate plan
provided your insurance needs are correctly identified and
the product you buy meets those needs. Unfortunately, this
is easier said than done because there are many different
products available. In assessing your needs, you should
rely on the advice you receive from your professional
advisers such as your accountant, lawyer, government
agricultural representatives and, most important, your life
insurance agent.

Basically, there are two types of insurance available -
temporary insurance, also called term insurance, and
per manent insurance.

Term insurance is available in avariety of terms. The most
common are one year term, five year term, ten year term
and twenty year term. The policy is renewable at the end
of the term in accordance with a schedule that is known
when the policy is entered into. Asyou get older, the
premiums increase. In the latter years of your life, term
insurance becomes very expensive, because of your
increased risk of death.

If the policy has a guaranteed renewal clause, it may be
renewed without a medical examination. If it hasa
conversion clause, it may be converted into permanent
insurance even though you may become uninsurable. Most
term policies sold today have guaranteed renewal and
conversion clauses; however these clauses are not always
the same. Y ou should check, for example, whether the
renewal rates are guaranteed or are subject to market
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conditions and whether there is any guarantee as to the type
of permanent product that you are alowed to convert to.

The important aspect of most term insurance is that it is not
permanent. It has to be renewed and it will only be of
benefit if the policy isin force when you die. If your health
deteriorates and you become uninsurable without having a
guaranteed renewal and convertible clause, your policy will
terminate. Many years ago, term insurance policies were
not normally available beyond the age of 65. Now there
are a number of products on the market that are available

up to age 75 and, in the case of Term to 100, up to age 100.

It is possible to buy certain types of term insurance through
agroup plan. The most common example is mortgage
insurance which is often available through banks, credit
unions or other financia institutions. Group insurance may
also be available through certain farm producer groups and
Chambers of Commerce.

Permanent Insurance

Permanent life insurance, also known as "whole life" or
"ordinary life", covers you for aslong as you live. You pay
the same premium (alevel premium) throughout the life of
the policy. The premiums are higher than term insurance
premiums in the beginning and lower later on. In effect,
you pay a higher amount than needed to meet the insurance
risk in the early years and a lower amount than needed
later. The excess accumulates as cash values, which are
invested by the life insurance company. The cash values,
together with the interest they earn, are needed along with
future premium payments to carry the policy in later years.

Universal Life Insurance
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Universal life can cover you for aslong as you live, but it's
your choice. These flexible policies allow you to increase,
decrease or stop your premiums atogether. Usually you
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Life Insurance

also have the option of increasing or decreasing the amount
of coverage. Premiums are paid into afund that earns
interest at current rates, but these rates may not be
guaranteed. A charge is deducted from the fund to cover
(&) the cost of the insurance risk the company has assumed
and (b) the expenses. The insurance continues for as long
as there is enough money in the fund to pay the charges as
they come due.

Y ou can combine different kinds of insurance. For
example, you can buy whole life insurance for lifetime
coverage and add term insurance for the period of your
greatest needs. Usually the term insurance is on your life,
but it can also be bought for your spouse or children.

The important aspect of most term insurance is that it is not
permanent. It has to be renewed and it will only result in a
death benefit if the policy isin force at the time the death
occurs.

Joint and Last to Die

Joint and Last to
Die policies can
be much cheaper
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Insurance companies have developed policies that pay out
only on the death of the survivor of a husband and wife.
These are called "Joint and Last to Die policies'. They are
useful products because very often afamily will not need
liquid funds to pay income taxes or to finance bequests to
children until both parents are dead. Depending on the
circumstances, this type of policy can be considerably
cheaper than a conventional one that is payable on the
death of one of the parents.
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Life insurance has severa possible uses in your estate plan.
It may be purchased for one or more of the following
reasons:

1. To provide coverage on farm bank loans.

2. To fund a buy-sdll agreement between you and your
partners or, if there is a company, the other
shareholders. Many agreements between partners and
shareholders have a buy-sdll clause requiring each of
the parties to hold insurance on the other party to ensure
that cash is available to the surviving party to enable
that party to fulfill the requirements of the agreement.

3. To provide funds for your estate's liquidity. Depending
on the circumstances, your death may generate the need
for funds to meet outstanding tax liabilities created by
the deemed disposition of capital property on death or
to pay gifts under your will. Liquidity may aso be
required to cover probate costs, legal fees and final
eXpenses.

4. 1f you have non-farming children, life insurance can be
very effective in equalizing your estate. Naming your
non-farming children as the beneficiaries of alife
insurance policy may enable you to achieve a more
equitable distribution of your estate and reduce the
likelihood of challenges to the estate distribution under
the Wills Variation Act of British Columbia. (An
example of how insurance might be used for this
purpose is discussed in Chapter 8.)

5. Depending on the size of your farm, there may be a
situation where the operation's success is largely
dependant on the contribution of one individual. The
sudden death of this key person can be as disastrous to
the operation as his or her sudden resignation. Key
person insurance can help protect the farm operation
from this financial risk.
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6. To provide atax-sheltered investment. Universal Life
policies have become a popular tax planning tool to
shelter assets during an individual’s lifetime. When
you retire, it is possible to use this policy as collateral
for a series of loans, thus establishing a tax-free income
stream. Most institutions will lend against this type of
policy at a preferred rate. When you die, the bank loan
would be paid off using the tax-free death benefit from
the policy, with the remainder of the insurance proceeds
going to your beneficiaries.

7. Tofacilitate charitable giving. Y ou might consider
purchasing a policy and assigning ownership to a
registered charity. Y ou will then be able to treat the
insurance premiums as charitable donations.

The federa Income Tax Act contains many complex rules
concerning the taxation of life insurance policies which
cannot be discussed in a publication of this nature. From
an estate planning standpoint, the tax-free mortality gain is
the most attractive feature of life insurance. It means that,
properly arranged, alarge pool of tax-free dollars can be
made available upon the death of alife insured person to
cope with the expenses and other financial obligations
arising as a consequence of hisor her death.

If you dispose of a policy during your lifetime, the policy
gain (i.e. the excess of the proceeds of the disposition over
the adjusted cost basis as determined under the Income Tax
Act) will generally be subject to income tax. Thereisan
ability in some situations, however, to transfer a policy to a
child or to a spouse on a“rollover” basis.

Policy loans are treated for income tax purposes as being
proceeds of disposition of the insurance policy with the
result that an amount will be included in income to the
extent that the loan exceeds the adjusted cost basis of the
policy. Because of this, it is usually better to use the
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The cost of some or
all of your premiums
can be tax deductible
if the policy is required
by your lender

Conclusions

120

insurance policy as collateral and obtain aloan from an
institution other than the insurer.

Generally, premiums paid on life insurance policies are not
deductible for income tax purposes, although a deduction
will be permitted for some or al of your premium where
the policy is required by your financial institution as
collateral for abusiness loan. The amount of the deductible
premium in any year will be determined based on the
relationship between the face value of the policy and the
balance owing on your loan from time to time during that
year.

If afarm company isto be the beneficiary of an insurance
policy that is payable on the lives of one of its shareholders,
it is always important to confirm with your accountant that
the existence of the policy will not prevent the company’s
shares from being eligible for the capital gains deduction or
the tax-deferred rollover to your children. This will not
usually be a problem unless the policy has alarge cash
surrender value.

Where a company is the beneficiary of an insurance policy
on the life of a shareholder and the insurance proceeds are
used to redeem the shares of the deceased person, special
income tax rules come into play. Because of the
complexity of these rules, you should always receive expert
advice before arranging for your company to purchase
insurance on your life or the lives of individuals in your
family.

Due to the multitude of products on the market, you will
need the advice of an insurance professional to help
determine your needs and clarify which products meet your
objectives. You will be well advised to select an insurance
professional with the appropriate professional
qualifications and training who can offer ongoing periodic
reviews of your situation.
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Introduction

“Family assets”
must be divided if
there is a marriage
breakdown
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Approximately four out of every ten marriages end up in
the divorce courts these days so it is important you have
some understanding of the provisions of the Family
Relations Act in B.C. This Act sets out the manner in
which afamily’s assets are divided between a husband and
wife in the event of a marriage breakdown. Because it can
have a significant effect on an estate plan you should ask
your solicitor for advice when he prepares or updates your
will.

The basic premise of the Act isthat marriage is an
economic partnership through which each spouse is entitled
to share in the financia rewards of the other’s efforts. The
Act establishes a category of assets called “family assets’
that must be divided between the spouses in the event of a
marriage breakdown. Thereis a presumption that family
assets will be divided on an equal basis unless it would be
unfair having regard to criteria set out in the Act itself.

The classes of assets that are defined as being “family
assets’ are as follows:

a) any property owned by a spouse and ordinarily used for
family purposes; and

b) assets owned by a spouse and used for business
purposes, if the spouse who does not have an interest in
the property has made a contribution in money or
money’ s-worth to the acquisition of the asset.

Category (b) above is extremely broad because a
contribution towards the acquisition of the property is
deemed to include any savings realized by the family
through a spouse' s effective household management or
child - rearing responsibilities. In many cases, it will be
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On farms, virtually
any type of asset can
be a family asset

difficult to argue that a spouse has not made at least some
contribution in this sense to all the assets acquired during
marriage. Thiswill be particularly true on afamily farm
where the spouse not only maintains the home but usually
helps with farm chores and business management as well.
Asaresult, virtually any type of asset can constitute a
family asset for purposes of the Family Relations Act.

It appears that a spouse can acquire the right to sharein a
particular property even though it might have been owned
by the other spouse before the marriage or might have been
obtained by that spouse from his or her parents. Thisis
particularly true where the marriage is of reasonably long
duration - say ten years.

I ssues that complicate and lengthen divorce proceedings
are disputes over valuations and maintenance, and
arguments as to whether family assets should be
apportioned other than on a 50:50 basis.

Tax Implications of the Division of Family Assets
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As mentioned in Chapters 6 and 7, the Income Tax Act
contains provisions that enable certain property to be
transferred between spouses on a "rollover" basis unless the
transferor spouse elects to not have the "rollover” rules
apply. These provisions also apply where thereisa
division of property pursuant to a provincial statute such as
the Family Relations Act. Despite the existence of these
rules, however, the division of family assets can result in
income tax problems. The problems arise because either
the particular asset is not covered by the spousal "rollover”
rules or the court directs that the asset be transferred to a
person other than a spouse.

Looking at the position of afarmer, income tax problems
can arise in the following situations:

1. Where quota is transferred to the farmer’s spouse it will
usually be treated as having been sold at fair market
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Special rules apply
where property is
transferred to a spouse
on the breakdown of a
marriage
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value. Fortunately, a portion (perhaps all) of the quota
gainislikely to be treated as a taxable capital gain that
is eligible for the capital gains deduction. If, as part of
the settlement, the farmer ceases to carry on farming
and his spouse commences to carry on the business,
there will be a“rollover” (see Glossary) for income tax
purposes.

2. Livestock and other inventories transferred to the
farmer’s spouse (or his children) will also generally be
treated as having been sold at fair market value.

3. Land and buildingstransferred to a trust for the benefit
of the farmer's spouse will not transfer on a rollover
basis unless the provisions of the trust meet the
requirements of the Income Tax Act.

Generdly, if property is transferred to a spouse, and the
acquiring spouse does not pay fair market value, income
and capital gains on the property are taxed in the hands of
the original owner. Similar rules apply where property is
transferred to a child under age 18 except that generally,
they do not apply to capital gains realized on the
disposition of the transferred property. These provisions
are discussed in more detail in Chapter 10.

Where property is transferred to aformer spouse the
attribution rules do not apply. Where the transfer is made
to a spouse who commences to live apart by reason of a
breakdown in the marriage, the rules are as follows:

a) Incomefrom thetransferred property: Income
ceases to be attributabl e after the spouse commences to
live separate and apart.

b) Taxable capital gains: Taxable capital gains cease to
be attributed after the spouse commences to live
separate and apart, provided the individual who
transferred the property files an election, completed by
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both spouses, to the effect that the attribution rules shall
not apply. This election must be filed with the return
for the year in which the separation occurs.

In some cases, a straight-forward division of the family
assets of afarmer will result in a significant tax liability
and it will be in the interests of both parties to see if they
can restructure the distribution so that the tax is deferred.

A person who is contemplating marriage, perhaps for the
second time, may want to review with his or her solicitor
the extent to which the provisions of the Family Relations
Act can be avoided, or limited, by entering into a marriage
agreement. Discussing this sort of agreement with a*“bride
or bridegroom-to-be” may not be easy because it is
tantamount to saying "I love you but ...". However, these
agreements are being used more often these days.

Where property is being transferred by parents to their son
or daughter and there is some concern over the Family
Relations Act, the parties may want to consider making it
clear in the documents that the transfer is being made to
their child and not to his or her spouse. This may have the
effect of reducing the spouse’s claim on the property if
there is a marriage breakdown at some future time.
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The administration of an estate involves the collection,
management, and realization of the property of a deceased
person and the distribution of that property to the
beneficiaries of the estate. 1t will be carried out by the
deceased’ s executor (or administrator if thereis an
intestacy) with the help of a solicitor.

As discussed in Chapter 2, your executors will normally
include your spouse and one or more of your children. If
they are not able to fully understand your business affairs
the family’ s accountant or solicitor might be involved as
well.

The administration of your estate may take up to six
months, or even longer, because there will be a substantial
number of assets to locate, value and transfer to the
intended beneficiaries. The job will be somewhat easier if
the farm is incorporated because the distribution of the
farm property will be accomplished by ssmply recording
the transfer of your shares in the company’s share records.

Y ou should look upon the administration of your estate as

the final test of your estate plan. You will not be around to
see if your plan passes this test but your family and friends
will. If your planning is effective, your executors job will
be made much easier.

The steps you can take to help your executor are as follows:

1. Ensure that all members of your immediate family are
aware of, and in agreement with, the provisionsin your
will and know where the will is kept.

2. Ensure that your will takes into account all changesin
your business and family situation; it is expressed
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clearly, and it provides for the disposition of your assets
in an orderly and reasonable manner.

3. Ensure your executor is aware that he or she has been
named and that there are alternates in the event he or
she is unable or unwilling to act.

4. Maintain alisting of major assets and liabilities and
ensure your spouse and children know where it is kept.
This listing should include the street address or legal
description of real property owned, a description of the
major farm equipment and its location, bank account
numbers and details on insurance policies, etc.

5. Keep valuable papers such as land title documents,
mortgages, agreements for sale, share certificates,
bonds, savings account pass books and insurance
policiesin a safe place and ensure that your spouse and
children know where they are.

Role of the Personal Representative (Executor)
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Y our executor (or the administrator if there is no will) has
significant responsibilities. He or she will usualy delegate
much of the work to a solicitor or accountant, but ultimate
responsibility remains with that person.

The executor's initia responsibility will be to make
appropriate funeral arrangements and to request a solicitor
to apply to the court for Letters Probate. This document
confirms the validity of your will and the executor’s
appointment. If thereis no will, an administrator would
apply for Letters of Administration. |If the executor
appointed in your will is unwilling to act and there are no
alternates, an administrator would again apply for Letters
of Administration with Will Annexed.

An administrator may be required to post a bond with the
court. This requirement can be dispensed with in special
circumstances.
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In dealing with your estate your personal representative
will do the following:

determine the nature and value of your assets and
liabilities

advertise for information on debts that he or sheis not
aware of

calculate and pay the income tax liability relating to
your final return and your estate

obtain a clearance certificate from Canada Customs and
Revenue Agency evidencing that all income taxes have
been accounted for

obtain the consent of your beneficiaries or pass the
accounts through court

convert your assets to cash and distribute the proceeds
or, if empowered to do so, distribute them “in specie’
(see Glossary)

set aside the assets or funds which are to be retained

pay al legal fees and other costs of settling your estate
and

account to your beneficiaries, and to the court if
required to do so, for al actions in connection with the
administration of your estate.

Y our personal representative is allowed to receive a
percentage of the gross value of the assets of your estate as
compensation for the services he or she performs. This
gross value would not include property which passes to
your beneficiaries outside of your estate (see later
comments).
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Role of the Solicitor

The solicitor’s function is to act on behalf of your executor
or administrator. This person will normally advise your
personal representative on legal matters affecting the
administration of your estate, prepare the application for

L etters Probate or Letters of Administration, prepare the
documents required in connection with the conversion of
assets to cash or the distribution of property to
beneficiaries, and assist in the preparation of the financial
accounts of your personal representative.

Property That Does Not Become Part of the Estate

Certain property passes directly to your beneficiaries, rather
than through your will, and does not, therefore, become
part of your estate. The distinction is significant because
property treated in this manner is not usually available to
creditors.

Assets that do not become part of your estate include the
following:

B property held in ajoint tenancy arrangement (see
Chapter 3);

B proceeds from life insurance policies which have
named beneficiaries; and

B proceeds from aregistered retirement savings plan or a
registered retirement income fund which has a named
beneficiary.

Tax Liability of the Deceased
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As discussed in Chapter 7, you are deemed to have
disposed of most of your assets immediately before your
death and the resulting taxable capital gains, alowable
capital losses, recaptured depreciation, etc. are included in
your final tax return. Because of the capital gains
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deduction (see Chapter 9) and the extensive "rollovers'
available to you in respect of property bequeathed to a
spouse, a spouse trust or a child (see Chapter 7), this
deemed disposition will not usually result in a significant
tax liability.

If you compute your income for tax purposes on the cash
basis, the livestock, feed inventories and accounts
receivable that you bequeath to a beneficiary are given
special treatment under the Income Tax Act. These
properties, together with certain other assets such as
uncashed bond coupons, (described in the Income Tax Act
as “rights or things’) may be included in your final return,
or in a separate return on which a second set of personal
exemptionsis claimed. If the rights or things are
distributed to your beneficiaries within one year of death or
within 90 days after the mailing of the Notice of
Assessment for the year of death, whichever is later, the
value of the rights or thingsis included in your
beneficiaries’ income in the year in which they dispose of
the properties. Thisrule has the effect of providing a
rollover for livestock, inventories and accounts receivable
bequeathed to your beneficiaries.

As aresult of the capital gains deduction, and the ability of
executors to select the values at which certain farm assets
are deemed to be disposed of for tax purposes when they
are transferred to a child (see Chapter 7), your personal
representatives have an added responsibility when they
arrange for the preparation of your final return. Assuming
the will empowers them to do so, they will generaly want
to select the highest permitted transfer values that will not
result in taxes being paid by your estate.

The farming assets which are eligible for this treatment are
the “qualifying farm properties’ (see Glossary) except
guota. The transfer value selected for each asset must be
between its “cost amount” (see Glossary) and its fair
market value. In determining the optimum transfer value
your personal representatives must take into account your
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Capital gains reserve
can flow through to
spouse

unused capital gains deduction. Fortunately, they no longer
have to consider the possibility of you being subject to the
alternative minimum tax.

If you had sold farm property during your lifetime and had
been carrying forward a capital gain reserve in respect of
the unpaid sale proceeds, the taxable portion of the reserve
must be included in your final return as a taxable capital
gain. If the debt on which the reserve has been claimed is
bequeathed to your spouse, the reserve flows through to the
spouse provided a specia election is filed with Canada
Customs and Revenue Agency.

If you realize allowable capital losses in the year of death,
or in the preceding year, they can generally be deducted
from income from any source without restriction.
Ordinarily, these losses, if incurred after May 23, 1985,
may only be deducted from taxable capital gains. If you
have claimed the capital gains deduction in any year, the
allowable capital losses which can be deducted from
income other than capital gainsis reduced by the amount of
the deduction.

Gifts made to registered charities in the year of death, or
bequeathed to them in your will, are éigible for atax credit
in your final return or in the return for the previous year.

Filing of Returns and Payment of Tax
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The deadline for filing atax return for a deceased
individual depends on whether that person carried on a
business in the year of degth.
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Filing Deadline

Where There Where There

Taxation Year Is a Business Is No Business

Y ear ending prior If death occurs If death occurs

to date of death before June 16 — before May 1 —
within 6 monthsof  within 6 months of
death death
In other cases, by In other cases, by
June 15 April 30

Year of death Generally later of 6  Generdly, later of 6
months after death  months after death
or June 15 of or April 30 of
following taxation  following taxation
year year

If your will creates a spouse trust, the final return may be
filed up to eighteen months after the date of your death. If
there is a separate return for rights or things, it must be
filed by the later of one year from the date of death and the
date that is ninety days after the mailing of the Notice of
Assessment in respect of the final return.

Your estate must also file areturn. If the administration is
completed in less than a year there will be only one return
covering the period of administration. If it extends beyond
one year, a separate return will have to be filed for each
“taxation year”. The “taxation year” of an estate is the
period for which the accounts are ordinarily made up.
Usually, the taxation year of the estate will end on the
anniversary of the date of death or on December 31. The
taxation year cannot exceed twelve months and after the
year-end has been established it cannot be changed except
with the permission of Canada Customs and Revenue

Agency.

Generaly, the tax owing by a deceased individual for the
year of death is due on the later of 6 months after death or
April 30 of the following year. However, to the extent that
the deceased has amounts included in his income in respect
of rights or things or in respect of taxable capital gains or



Chapter 14

recaptured depreciation arising from the deemed
disposition of capital property owned at death, the personal
representative can elect to pay the tax in up to ten annua
instalments. The government charges interest on the
unpaid tax.

Clearance Certificate

It is important that your persona representative obtain a
clearance certificate from Canada Customs and Revenue
Agency before distributing your estate to your
beneficiaries. If your personal representative fails to do
this he or she will become personally liable for the unpaid
taxes, interest and penalties.

Accounting Records
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Except where your personal representative is the sole
beneficiary, he or she must keep accurate accounts
summarizing the administration of your estate. The
accounts will generally include an inventory of the original
estate assets, details of all money received and disbursed
and a summary of the assets on hand. The supporting
books and records should be maintained until all clearance
certificates have been issued.



Conclusions

133

Conclusions

Estate planning is a broad subject that is
especially important to you, asafarmer. The
capital-intensive nature of your business means
thereis a need for a well-thought-out estate plan.
If you neglect thisjob your family may suffer
considerable anguish and there may be financial
penaltiesaswell.

A good estate plan will not be * hashed out” on an
“overnight” basis after an initial consultation
with a lawyer or accountant; nor isit something
that remains static except in the very late stages
of your life. A good estate plan will have to be
discussed by your family over a considerable
period of time. It will incorporate the considered
opinions of all members of your immediate
family. Your solicitor and accountant will be
able to make a useful contribution in the early
stages by recommending how you should
approach the planning process. They will also be
able to advise you of the estate planning tools at
your disposal.

A good estate plan will evolve over time. 1t will be
flexible while your children are growing up and
deciding what they want to do. It will ensure you
arewell provided for during your retirement and
your children are treated equitably.

Thetime you devote to estate planning will be
repaid many times over in the increased peace of
mind of your family and the savingsin your
taxes, estate management costs and property
transfer procedures.
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An Unincorporated Dairy Farm

135

Situation

Alan isadairy farmer aged 63 who is contemplating
retirement. He has a son, John, who would like to take
over the farm and three daughters who have married and
moved off the farm. Most of the farm assets were acquired
by Alan alone but there is one parcel of land on which his
residence is located that is owned jointly with his wife
Elaine. This additional parcel is ten acres, most of which is
used in the farming business.

John and his wife already live on the main farm.

Virtualy al of Alan and Elaine’' s assets are tied up in the
farm. The particulars of these assets are as follows:

Fair
Market Tax
Value Vaue®
Main Farm (50 acres)
Land $ 650,000 $ 150,000
Buildings 200,000 100,000
Equipment 150,000 50,000
Livestock 225,000 Nil
Quota 2,000,000 120,000

$ 3225000 $ 420.000

Additional parcel (10 acres)
Land 200,000 50,000
Residence 150,000 100,000



Appendix 1

136

@ Represents the cost (or depreciated cost) for income tax
purposes. Sale proceeds in excess of this amount will
result in an income inclusion to Alan and/or Elaine
(except for the residence).

What Are the Options?

Wéll, the first option might be to sell the main farm,
equipment, livestock and quota at fair market value. Thisis
not likely to be acceptable, however, because there would
be alarge tax liability. Alan’s capital gains deduction
would offset the capital gain on the land but there would
still be a substantial income inclusion in respect of the
guota and livestock, and the recaptured depreciation on the
buildings and equipment.

An dternative would be for Alan to sell hisland at fair
market value so as to make use of his capital gains
deduction, and to sell his buildings, machinery and quota at
histax values. The livestock would have to be sold at fair
market value but because Alan reports his income on the
cash basis, he wouldn't have to pay tax on this sale until he
received the proceeds.

If the transaction were structured on this basis, the sale
price would be $1,145,000, calculated as follows:

Fair
Market Sde
Value Price
Main Farm
Land $ 650,000 $ 650,000
Buildings 200,000 100,000
Equipment 150,000 50,000
Livestock 225,000 225,000
Quota 2,000,000 120,000

$ 3.225.000 $ 1.145.000

The problem with this arrangement is that Alan and Elaine
would be giving John avery substantial gift by allowing



137

Illustrations of Family Farm Transfer Arrangements

him to acquire the farm at such alarge discount. Alan and
Elaine would have to consider whether it is appropriate to
make this kind of gift at this stage. What happens if John's
marriage should fail? Would his equity in the farm
($2,080,000, before tax) be viewed as a family asset that
would have to be divided between him and his wife on a
50/50 basis? What happens if John decides to give up
farming after three or four years? Will he have received
more than he should have done?

It islikely these issues would concern Alan and Elaine and
would cause them to reject this option.

A third option would be for Alan to sell hislivestock,
machinery and quota to John and to rent the main farm.
The quota could be sold at a value that would enable Alan
to use his capital gains deduction and the equipment could
be sold at histax value. Again, the livestock would have to
be sold at fair market value but Alan could defer tax until
he received the sale proceeds.

If the transaction were structured on this basis, the sale
price would be approximately $895,000, calculated as
follows:

Far

Market Sde

Vaue Price
Equipment $ 150,000 $ 50,000
Livestock 225,000 225,000
Quota 2,000,000 620,000

$ 2375000 $ 895.000

@ The sale price would likely be higher if there was a
recapture of previous quota write-offs.

Thisislikely to be a better arrangement for the family
because the gift to John is considerably smaller. It isnot
necessarily the best option, however, because Alan would
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have to include in his income the amount of his previous
guota write-offs. This could result in a substantial tax
liability.

A fourth option that may be more attractive to Alan and
Elaine would be to transfer the farm assets to a company on
a“rollover” basis. Thistype of arrangement could be put
in place so that:

a) There would be no income tax payable at the time the
farm is transferred to the company (except perhaps
some refundable minimum tax if Alan sdlls hisland at
fair market value — see (b) below). An income tax
election would have to be filed with Canada Customs
and Revenue Agency.

b) Alan might make use of his capital gains deduction by
electing to transfer his land to the company at its fair
market value of $650,000. As mentioned above, he
would have to consider whether there would be a
liability for the refundable aternative minimum tax.

¢) Alanwould avoid tax on his other assets by electing to
transfer them at his tax value.

d) On the assumption Alan elects to transfer his land at
fair market value, he would receive the following
consideration from the company:

Debt (which can be repaid free of tax) $ 920,000
Fixed value, non-voting shares 2,305,000

$ 3.225.000

€e) Someor al of the future increase in the value of the
farm would accrue to John through his ownership of the
growth shares in the company.

f) The company would be controlled by Alan (and Elaine
perhaps) through a separate class of voting, fixed-value,
non-participating shares.

138
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Alan and Elaine would receive an annual cash flow
from the company to meet their living needs. This cash
flow might be received in the following manner:

B directors fees

B wages

B interest on the debt owed to Alan

B dividends on the shares owned by Alan or
B debt repayments

Alan and Elaine would retain ownership of the
additional parcel of land on which their residence is
located. The farm portion of the property could be used
by the company. Perhaps the company or John could
be given afirst right of refusal in the event the property
is offered for sale after the death of the survivor of Alan
and Elaine, or at the time they vacate the property, if
earlier.

Alan would have an ability to gift some of the non-
voting, fixed value shares to John, either during his
lifetime or through his will.

Alan and Elaine would have the ability to bequeath the
following assets to their three daughters through their
wills:

B whatever remains of the $920,000 debt owed by the
farm company (the terms of repayment could be
gpecified in the parents’ wills);

B the additional parcel of land (if, subsequent to Alan
and Elaine s death, this parcel were to be sold by
the daughters to John then, depending on the
circumstances, any capital gain realized by them
might be offset by their capital gains deductions);
and



Appendix 1

140

B some of the non-voting, fixed value shares.
Depending on the circumstances, these shares
would probably transfer to the daughters on a
“rollover” basis.

Subsequent to the parents' death, these shares
would be re-purchased by the company or acquired
by John. At that point, there would be income tax
consequences to the daughters, or to John, that
would have to be evaluated.

To prevent the daughters’ shareholdings from de-
stabilizing the farm, Alan and Elaine would have to
establish before their death the manner in which the
daughters would be able to liquidate their
investment. Thiswould probably be accomplished
through some sort of share repurchase agreement
that would be entered into with the company and
John.

As part of the overall arrangement, Alan could have the
company purchase insurance (on ajoint and last
survivor basis) on the lives of himself and Elaine. He
would have to seek advice from his accountant so that
the policy didn’t disqualify the company as a family
farm corporation. After the parents' deaths, the
company would receive the insurance proceeds and
could use them to repurchase the shares inherited by the
daughters.

By using insurance, John would be relieved of his
obligation to buy-out his siblings. Equally important
isthefact that, depending on the circumstances, the
daughters could have their sharesrepurchased
without any tax implications. Therefore, the
insurance has two benefits. First, it can fund the buy-
out of the non-farming children and second, in the right
circumstances, it can eliminate the income tax that
would otherwise apply when the non-farming children
dispose of their shares.
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Situation

Mark and Diane are aged 62 and are looking to bring their
three children into their nursery operation. There are two
components to the business. Thefirst is the growing
operation which is carried out on five 20 acre parcels and
one 10 acre parcel. The product is shipped on a wholesale
basis to nurseries located throughout Western Canada as
well as to the family’s three nurseries located in B.C. The
growing operation is supervised by Mark with the help of
his son John.

The nursery operation is run by Diane with the help of the
other two children, Bob and Mary. Approximately 30% of
the nursery’ s products are grown on the family’s property;
the remaining 70% are purchased for resale.

The nursery operation is operated by afamily company
(Nursery Co.) that is owned equally by Mark and Diane.
The six parcels of land are also owned by Mark and Diane.

The 10 acre parcel is used almost exclusively by Nursery
Co. Thereisno forma lease arrangement; the land is
simply made available to the company. The other five
parcels are used exclusively to grow product for the other
nurseries.

Mark and Diane would like to bring Bob and Mary into the
Nursery Co. and to give John an ownership interest in the
growing operation. Unfortunately, Bob’s marriage isin
difficulties at the moment and there is no certainty it will
last very much longer.

Mark and Diane live on a property that is separate from
their farm.

Some Preliminary Comments

Nursery Co. is unlikely to be afamily farm corporation
because a substantial portion of its assets are likely
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associated with the purchase and resale of nursery products
(rather than the sale of products that are grown by the
company). If thisis the case, the consequences will be as
follows:

B the shares of the company will not be eligible for
“rollover” to the children

B the shares of the company may qualify as the shares of
asmall business corporation and, in which case, the
capital gains deduction may be available

B the parcel of land that is used by Nursery Co. may not
be qualified farm property. If thisis the case, it will not
be eligible for “rollover” to the children and it may not
be eligible for the capital gains deduction either.

It is possible Nursery Co. might become a family farm
corporation if it were to acquire the parcel on which it
grows its products. Whether thisis the case would depend
on whether more than 90% of the value of Nursery Co.’s
assets would then represent property that is used principally
in the growing and selling of company-produced product.
We will assume the value of purchased inventoriesis such
that the above test would not be met and Nursery Co.
would still not qualify as afamily farm corporation.

What Are the Options?

An important element of any plan that Mark and Diane
might put in place should be to arrange for the parcel of
land used by Nursery Co. to qualify as farm property for
purposes of the “rollover” rules and the capital gains
deduction. In the circumstances, the most appropriate way
of doing this might be for Mark and Diane to proceed as
follows:

a) Transfer the six parcels of land to a new company
(Grower Inc.) that will be operated as a family farm
corporation for income tax purposes. This company
will grow products for sale to Nursery Co. and the
arm’s length nurseries. (Mark and Diane would
continue to own their residence.)
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The parcel used to supply product to Nursery Co. would
be “rolled” to the new company in exchange for debt
and non-voting fixed value shares. An election would
have to be filed with Canada Customs and Revenue

Agency.

The parcels used to grow produce for other nurseries
might be transferred at or near fair market value so as to
make use of a portion of Mark and Dian€e' s capital gains
deduction. If thiswere to happen, the consideration to
Mark and Diane might consist entirely of debt that can
be paid to them free of tax.

In deciding this matter, Mark and Diane would want to
take into account that the accrued gain on their
investment in Nursery Co. will be taxed at some point
(see below). This being the case, they may want to set
aside a portion of their capital gains deduction to offset
this future gain.

Mark and Diane would have to receive advice on the
application of the refundable aternative minimum tax.

The company would be controlled by Mark and Diane
but some of the growth shares would be issued to John.

Ultimately, al of the growth shares would likely be
inherited by John. The additional shares could be gifted
or begqueathed to him in the future, without income tax
consequences, provided Grower Inc. remains a family
farm corporation.

If necessary, to make the inheritances equitable, Bob
and Mary could acquire some of the non-voting shares
of Grower Inc. There would have to be an arrangement
entered into beforehand setting out how these shares are
to be repurchased by the company. This repurchase
might be funded with life insurance on the lives of
Mark and Diane.

Grower Inc. would maintain its family farm status by
using al of itsland to grow products for resale and by
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ensuring Mark, Diane or John are actively involved on
aregular and continuous basis.

h) At some point, Mark and Diane might be prepared to
give up their voting interest in Grower Inc. or Nursery
Co. s0 that the two companies would no longer be
associated for income tax purposes and each of them
would be entitled to the low rate of tax on the first
$200,000 of active business income.

In regard to Nursery Co., Mark and Diane need to
recognize that because the entity is not a family farm
corporation, they will not have the ability to transfer their
sharesto their children on a“rollover” basis. If the
company is still owned on their deaths, the survivor of
them will be deemed to dispose of their shares at fair
market value and there may be atax liability on the capital
gain resulting therefrom. Whether atax liability will exist
will depend to some extent on whether the shares of the
company qualify as “shares of a small business
corporation” and, as such, are eligible for the capital gains
deduction. It also depends on whether this deduction still
exists at the time of death. Because of this, Mark and
Diane may want to consider the following:

a) A freeze of their interest in the nursery company under
which they would exchange their voting common
shares for non-voting fixed-value shares.

b) Depending on the circumstances, it may be
advantageous to structure the “freeze” so that Mark and
Diane are treated for income tax purposes as having
disposed of their shares to the company at or near fair
market value. The resulting capital gain would be
offset by claiming the capital gains deduction (provided
the shares qualify as shares of a small business
corporation).

As an dternative, Mark and Diane might choose to use
all of their capital gains deduction on the transfer of
land to Grower Inc. (see above) and deal with the
accrued liability on their sharesin Nursery Co. in
another manner. They could, for instance, decide to
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gradually redeem their freeze shares over their
retirement years (perhapsin lieu of recelving a salary)
so that on their death, the tax liability would be
substantially eliminated. Professional advice would be
essential because there are several issuesto be
considered.

An election may have to be filed with Canada Customs
and Revenue Agency.

Mark and Diane would control the company through a
separate class of voting, fixed-value shares.

A family trust might be created to acquire some or all
of the growth shares. Because these shares would have
no value when issued, they would be issued for a
nominal price. The beneficiaries of the trust might be
limited to Bob and Mary and, in which case, the
trustees would be Mark and Diane.

Because the trust would be discretionary, Bob would
not have any entitlement to the trust’s property until
Mark and Diane exercise their discretion and distribute
it to him. Accordingly, his future interest should not be
exposed to a claim from his wife if their marriage
should fall.

Mark and Diane would have to redlize that because
trusts (other than spouse trusts) are generdly treated as
having disposed of their assets at 21 year intervals, this
trust would have to be wound-up before the end of the
21 year period.

Mark and Diane would continue to receive an annua
cash flow from the company in the form of:

B dividends on their freeze shares;
B directors fees;
B wages; or

B arepurchase of their freeze shares.
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f)

o)

h)

The trust would be wound up within 21 years and, at
that point, Bob and Mary would acquire the shares
owned by the trust. The distribution from the trust
would not result in income tax.

Mark and Diane could bequeath the remainder of their
non-voting fixed-value shares to Bob and Mary. If they
made use of their capital gains deduction on the estate
freeze, there may be little or no tax liability in respect
of this asset on their death.

To the extent there is an accrued tax liability on the
shares of Nursery Co., Mark and Diane’ s will would
provide that thisliability is to be borne by Bob and

Mary.
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Estate Plan Information

Advisers and Other Persons

NAM E TEL # ADDRESS

Accountant

Bank

Executors

| nsurance agent

Salicitor

Witnesses to will

Others

(Update periodically)

Cut out and retain with records
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Business Information

I TEM # LOCATION

Chequing accounts

Safety deposit box

Savings accounts

Important Agreements or Other Documents

I TEM LOCATION

Shareholder agreement

Partnership agreement

Powers of Attorney

L eases

Other

(Update periodically)

Cut out and retain with records
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Estate Plan Information

REAL ESTATE

PROPERTY ADDRESS

% OWNED

MORTGAGESAND AGREEMENTSRECEIVABLE

PRINCIPAL
AMOUNT

PROPERTY
ADDRESS

MORTGAGOR/
PURCHASER

LOCATION OF
DOCUMENTS

TERM DEPOSITS, SHARES, BONDS AND OTHER INVESTMENTS

PRINCIPAL
AMOUNT OR #
OF SHARES

DESCRIPTION OF
INVESTMENT

LOCATION OF SECURITY

(Update periodically)

Cut out and retain with records
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Major Assets (continued)

FARM MACHINERY, EQUIPMENT AND VEHICLES

I TEM

YEAR, MAKE AND
MODEL

LOCATION
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(Update periodically)

Cut out and retain with records
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FARM MACHINERY, EQUIPMENT AND VEHICLES

YEAR, MAKE AND
I TEM MODEL LOCATION
LIVESTOCK
NUMBER DESCRIPTION

(Update periodicaly)

Cut out and retain with records
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Insurance

INSURANCE POLICIES
PRINCIPAL INSURANCE LOCATION OF
AMOUNT COMPANY POLICY # POLICY
Liabilities

MORTGAGES AND AGREEMENTS PAYABLE
PRINCIPAL LOCATION OF
AMOUNT PROPERTY ADDRESS DOCMENTS

BANK LOANS
PRINCIPAL
AMOUNT NAME AND ADDRESS OF BANK
INSURANCE POLICY LOANS

PRINCIPAL INSURANCE
AMOUNT COMPANY POLICY # USE OF FUNDS
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(Update periodicaly)

Cut out and retain with records




Leased Property

Estate Plan Information

NAME AND ADDRESS OF ADDRESS OF LEASED RENEWAL
LANDLORD PROPERTY DATE
Credit Cards
COMPANY CARD #
Suppliers with Charge Accounts
NAME ADDRESS

(Update periodicaly)

Cut out and retain with records
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Location of Will

ADDRESS

PERSON TO CONTACT

Date Information Last Updated:
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(Update periodically)

Cut out and retain with records
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Glossary of Terms Used in Estate Planning

Adjusted cost base:

Administrator:

155

The “tax cost” that is used to determine the capital gain or
capital loss realized on the disposition of a capital property.
(See definition of capital property.)

The adjusted cost base (ACB) of land will generally be the
amount paid for it athough adjustments are required in
certain situations. If the land was acquired before 1972, its
ACB will generally be determined by reference to its fair
market value at the end of 1971 (V-day value).

The ACB of buildings and equipment, etc. will generally be
the amount paid for it.

The ACB of an interest in a family farm partnership (see
definition of family farm partnership) is determined for
each partner by reference to the cost of the interest, the
capital contributions made to the partnership, the partner's
share of profits and losses and his or her drawings. If the
partnership existed at the end of 1971 there are some
extremely complicated transitional rules to take into
account.

The ACB of sharesin afamily farm corporation (see
definition of family farm corporation) will generally be the
amount paid for them although adjustments are required in
certain circumstances. If the shares were acquired before
1972, their ACB may be determined by reference to their
fair market value at the end of 1971 (V-day value).

Anindividua or corporation appointed by a court to
administer the estate of a person who dies without making a
will, or the estate of a person who dies with awill, but
without anyone prepared or able to act as executor.
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Agreement for sale:

Allowable capital loss:

Attribution rules;

Bequest:

Buy-sell agreement:

Canada Pension Plan:

Capital beneficiary:

Capital cost allowance:

Capital property:
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A sde transaction in which the seller receives the sae price
over aperiod of time and retains title to the sold property
until all payments are received.

The deductible portion of the capital loss realized on the
sale of acapital property. (See definition of capital
property.)

The rulesin the Income Tax Act that require income from a
property or a capital gain or loss from the disposition of a
property to be included in the tax return of a person who
does not own the property. These rules apply in certain
situations where funds or property are transferred by an
individual to his or her spouse or to his or her minor child.

A gift received from an individua through a will.

An agreement between business partners or shareholders
which sets out important matters concerning their business
relationship, including the manner in which the interests of
each of the partners or shareholders are to be purchased on
retirement and on desth.

A compulsory social security programme of the federa
government that provides a retirement pension and certain
other benefits.

A person who is entitled to a share of the assets held in a
trust. (See definition of trust.) The interest of a “capital
beneficiary” must be distinguished from that of an “income
beneficiary”. (See definition of income beneficiary.)

The deduction that is alowed for income tax purposesin
respect of the reduction in value of buildings, machinery
and equipment that occurs through its use. This deduction
is often loosely referred to as “depreciation” or C.C.A.

A property that is acquired for investmert purposes, or use
in a business, that will give rise to a capital gain, and not
an income gain, if it issold at a profit. Land, buildings,



Clearance certificate:

Codicil:

Cost amount:
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Glossary of Terms Used in Estate Planning

machinery, equipment, shares in afarm corporation and an
interest in a farm partnership will usualy be capital
property to the farmer.

A certificate to be obtained from Canada Customs and
Revenue Agency by the personal representative of a
deceased taxpayer before distributing the assets of the
estate. Failure to obtain the certificate can make the
personal representative personally liable for the deceased’s
outstanding tax liability.

An addendum to awill.

A term meaning the “tax value’ of a particular property.

The “cost amount” of typical farming propertiesis as
follows:

Land - its adjusted cost base (see definition of
adjusted cost base);

Buildings, - its undepreciated capital cost (UCC) for

equipment, tax purposes (see definition of UCC);

etc., depreciated

on the reducing

balance basis

Buildings, - its adjusted cost base (see definition of

equipment, etc., adjusted cost base):

depreciated on

straight line basis

Intangible assets- 4/3 times the amount such as quota of
the cumulative eligible capital (see

definition);
Interest in a - its adjusted cost base (see definition of
family farm adjusted cost base);

partnership
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Cumulative eligible capital:

Earned income:

Eligible capital property:

Family assets.

Family farm cor poration:

Family farm partnership:
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Sharesina - their adjusted cost base (see definition of
family farm adjusted cost base).
corporation

The amount of ataxpayer’s undepreciated expenditures
made after 1971 on intangible assets such as quota. (These
intangible assets are called ligible capital properties - see
later definition.)

The income that may be contributed (within limits) to a
registered retirement savings plan in the year following the
year in which it is earned.

Intangible properties (such as quota or goodwill) acquired
in connection with abusiness. At the present time, three-
guarters of the expenditure on such properties is added to
the taxpayer’ s cumulative eligible capital and depreciated
for tax purposes.

The assets which, under B.C. Family Law, must be divided
between a husband and wife in the event of a marriage
breakdown, unless the court otherwise orders.

A farming corporation (company) that meets certain testsin
the Income Tax Act so that its shares may be transferred
from one generation to the next on a“rollover basis’. (See
definition of “rollover”.) All or substantially all of its assets
must have been used principally in carrying on afarming
business in Canada and the farmer, his spouse or one of his
children must have been actively involved in that business
on aregular and continuous basis. A holding company will
qualify as afamily farm corporation in certain situations.
(Refer to separate definition of a*share of the capital stock
of afamily farm corporation” used in connection with the
capital gains deduction rules.)

A farming partnership that meets certain tests in the Income
Tax Act so that the partners’ interests may be transferred
from one generation to the next on a“rollover basis’. (See
definition of “rollover”.) All or substantially all of its
assets must have been used principaly in carrying on a



Family Relations Act:

Formal will:

Guaranteed renewal

clause:

Income beneficiary:

I ncome-splitting:

“In specie’:

Interest in afamily
farm partner ship:

159

Glossary of Terms Used in Estate Planning

farming business in Canada and the farmer, his spouse or
one of his children must be actively involved in that
business on aregular and continuous basis. (Refer to
separate definition of an “interest in afamily farm
partnership” used in connection with the capital gains
deduction rules.)

The legidation in British Columbia that deals with the
division of assets that occurs when there is a marriage
breakdown.

A document, usually type-written, setting out an

individual’ s wishes regarding the disposition of assets after
his or her death, signed by the individual and two witnesses
in the presence of each other.

A clause in aterm insurance policy requiring the insurer to
renew the policy even when the insured’ s health
deteriorates. (See definition of term insurance.)

A person who is entitled to share in the income earned on
assets held in trust. (See definitions of trust and capital
beneficiary.)

An arrangement which has the effect of transferring income
from a “high tax-rate’ person to a“low tax-rate” person so
that the overall tax liability is reduced.

Assets are distributed from an estate "in speci€” if they are
distributed in their present form. (The aternative would be
to sell them and distribute the cash proceeds.)

A term used in connection with the capital gains deduction
rules to describe a partnership interest that entitles the
holder to the $500,000 capital gains deduction. The term is
similar (but not identical) to the term “family farm
partnership” (see Glossary) which describes afarming
partnership that entitles the partners to transfer their
interests to their children on arollover basis. For purposes
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I nter-vivos;

I ntestate:

I nvestment expenses.

I nvestment income;

| ssue:

Joint tenancy:
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of the capital gains deduction, the partnership need not
carry on the business of farming itself. Its property may be
used in the business of farming by the individual partner,
his or her spouse, children or parent or certain other
entities. Throughout a period of at least two years more
than 50% of the value of its assets must represent property
that has been used principaly in the business of farming in
Canada and the partner, his or her spouse, child or parent
must have been actively engaged in that business on a
regular and continuous basis. At the time of sale of the
interest, at least 90% of the value of its assets must
represent property that has been used principally in the
business of farming in Canada.

An “inter-vivos’ transaction of a particular person is one
carried out during his or her lifetime rather than after death.

The term used to describe the estate of a person who dies
without leaving a will.

Expenses which may restrict an individual’s ability to use
the capital gains deduction. These expenses include net
rental losses, interest on funds borrowed to acquire passive
investments, losses from interests in limited partnerships
and 50% of certain tax shelter deductions (see definition of
investment income).

Income of an investment nature that offsets investment
expenses and makes it easier to use the capita gains
deduction. This income includes dividends, interest and
income from rental properties (see definition of investment
expense).

All persons descended from a common ancestor.

A form of co-ownership under which the interest of a
deceased person automatically passes to the co-owners.



Lettersof Administration:

Lifeannuity:

Life estate:

Old Age Security:

Per manent insurance:

Per sonal trust:

Per stirpes:

Principal residence:

Qualifying farm assets:
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Glossary of Terms Used in Estate Planning

A court-approved document giving a person the right to
administer the estate of a person who dies without leaving a
will.

An annuity that is payable throughout the life of the
annuitant. There may be a guaranteed minimum pay-out
period or a“joint and last survivor option” under which
payments continue until the death of the survivor of the
taxpayer and his or her spouse.

An interest in property limited in time to the life of a
particular person.

The “old age” pension payable by the federal government
to persons who meet the age and residence tests.

A type of life insurance that continues its coverage through
to the death of the person insured. (See definition of term
insurance.)

A term used in connection with the capital gains deduction
rules which is defined to include testamentary trusts (see
Glossary) and most inter-vivos trusts.

The basis of dividing the share of a deceased beneficiary
amongst his or her descendants according to their
relationship to the deceased. (e.g. A father diesand is
survived by his son and two children of his deceased
daughter. On a per capita basis each would receive one-
third whereas on a per stirpes basis the son would receive
one-half and each grandchild would receive one-quarter.)

An owner-occupied home that can be sold at a profit
without paying income tax.

A term used in this publication to describe the farming
assets that can be transferred by an individual to his or her
child on arollover basis (see Glossary for meaning of
“rollover”). The property is:
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Registered Retirement
Income Fund:

Registered Retirement
Savings Plan:

Representation Agreement
Act:

Reserve:
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B |and:

B Dbuildings, equipment, etc. depreciated for income tax
purposes on the reducing balance basis;

B eligible capital property (e.g. quota) (see definition);
B afamily farm corporation (see definition); and

B afamily farm partnership (see definition).

The land, buildings and equipment, etc. must be owned by
the individual and, prior to the transfer, must have been
used by him, his spouse, or any of his children principally
in the business of farming in Canada. Moreover, the
individual, his spouse or his children must have been
actively engaged in the business on aregular and
continuous basis.

A fund administered by afinancial institution

and registered with Canada Customs and Revenue Agency,
into which an individua can transfer his or her
accumulated registered retirement savings plan monies on
retirement. The individual would then withdraw amounts
from the fund throughout the remainder of his or her life.

A plan offered by afinarcia institution and registered
with Canada Customs and Revenue Agency that allows an
individual to save for his or her retirement by contributing
amounts to the plan each year. Within limits, the amount
contributed is deductible from the individua’s income and
compounds free of tax while it is held in the plan.

B.C. legidation that came into force in 2000 that
significantly expands upon the scope of enduring powers of
attorney.

A deduction that may be claimed for income tax purposes
in a particular year where ataxpayer sells a property and
the sale price is payable over a period that extends beyond
the end of that year.



Rightsor things:

Rollover:

Share of the capital
stock of a family farm
cor por ation:

Siblings:
Sole proprietor ship:

Spouse:
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Glossary of Terms Used in Estate Planning

The term given to items such as livestock, inventories and
accounts receivable of a*cash-basis farmer” that are given
special treatment in the final income tax return of a
deceased individual.

A term used in this book to describe atransfer of property
in which the person disposing of the property is not
automatically taxed as though he or she received fair
market value. Property disposed of in a"rollover”
transaction is usualy treated as having been transferred at a
value between its cost amount (see Glossary) and fair
market value.

A share in afarm corporation (company) that entitles

the shareholder to the $500,000 capital gains deduction.
The term is similar (but not identical) to the term "family
farm corporation” (see Glossary) which describes afarming
corporation that entitles the shareholders to transfer their
shares to their children on arollover basis. For purposes of
the capital gains deduction, the corporation need not carry
on the business of farming itself. Its property may be used
in the business of farming by the individua shareholder, his
spouse, children or parent or certain other entities.
Throughout a period of at least two years more than 50% of
the value of the company's assets must generally represent
property that has been used principally in the business of
farming in Canada; and the farmer, his spouse, child or
parent must have been actively engaged in that business on
aregular and continuous basis. At the time of the sale of
the share, at least 90% of the value of the company's assets
must generally represent property that has been used
principaly in the business of farming in Canada.

Brothers or sisters.
A business carried on by an individual.

For purposes of the Income Tax, a spouse includes a
common-law spouse.
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Spouse trust:

Taxable capital gains:

Tenancy in common:

Term annuity:

Terminal loss:

Term insurance;

Testamentary trust:

Testator/Testatrix:

Trust:
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A trust established by ataxpayer for the benefit of his
spouse. Property transferred to such atrust is deemed to be
disposed of for income tax purposes on a “rollover basis’ if
certain requirements are met.

The taxable portion of the profit realized on the disposition
of a capital property. (See definition of capital property.)

A form of co-ownership under whichthe co-owner’s
interest can be gifted, sold or bequeathed to any person.

An annuity payable for a specified number of years.

The undepreciated capital cost (UCC) of a particular fixed
asset class that can be deducted from income when al
assets of that class have been disposed of. (See definition
of UCC.) There are rules which restrict the deduction of a
terminal loss by a corporation, trust or partnership in
certain situations.

A type of life insurance that is usually less expensive than
other types and is renegotiated on the policy anniversary
date. It becomes progressively more expensive as the
individual becomes older and may become non-renewable
if the individual’s health deteriorates and there is no
guaranteed renewal clause in the policy. (See definitions of
guaranteed renewal clause and permanent insurance.)

A trust established by the will of a deceased individual.
(See definition of trust.)

The person who makes awill (testator - male; testatrix -
female).

An arrangement under which assets are set aside by an
individual and administered by atrustee for the benefit of
another person.



Undepreciated capital
cost (UCC):

Vet indefeasibly:

Wills Variation Act:
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Glossary of Terms Used in Estate Planning

The undepreciated expenditures in respect of buildings,
machinery and similar properties, calculated by asset class
and written off on areducing balance basis.

A property “vests indefeasibly” if the person acquiring it
obtains a right to absolute ownership in such a manner that
the right cannot be taken away by any future event.

A statute in British Columbia that allows a court to vary the
provisions of awill if it considers that the testator has not
provided adequately for his or her spouse or children.



