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| NTRODUCTI ON

1

The matter before the British Colunmbia Marketing Board ("BCVB") is an appeal by
Mary and Janes Whyte, doi ng business as Wiyte Muntain Farns (the

"Appel lants"), froma decision of the British Colunmbia Chicken Marketing Board (the
"Chi cken Board") on Cctober 23, 1997 to deny the Whyte's request for transitiona
quot a.

The Appellants nmintain that although the 10,000 bird quota they contracted to

purchase from Bev and Peter M| ner of \Way-Jac Hol di ngs Ltd. was not transferred

until Decenber 1, 1997, it was their intention in July of 1997 to remain active chicken
producers in the Interior of British Col unbia.

Accordingly, they take the position that they should be entitled to their pro rata share
of the one tine issuance of transitional quota by the Chicken Board pursuant to Order
320 dated Septenber 25, 1997.

Al t hough the transitional quota does not conme into effect until the growh can be
accommodated in the industry, it does provide an opportunity for growh for

producers with smaller farnms. The Appellants believe that they are entitled to the
transitional quota associated with the quota they purchased from Way-Jac Hol di ngs.

| SSUE

5.

Are the Appellants entitled to receive the transitional quota associated with the quota
purchased from Way-Jac Hol di ngs?

FACTS

6.

10.

11.

In May of 1993, the Appellants purchased their chicken farmin Arnstrong, BC. On
May 14, 1993, according to G ower License 247, they had 38,096 kgs of primry and
4,822 kgs of secondary broiler quota. "Tinmes were good" according to M. Wyte.

By January 1, 1996, according to grower |license 247, the Appellants held 42,918 kgs
of primary and 9, 644 kgs of secondary quota.

The chicken industry, however, did not continue to enjoy good tines and the
Appel | ants experienced financial hardship. In June of 1996, the Appellants were
required to sell 19,290 kgs (10,000 birds) of quota in order to get their financial
house in order. As of June 14, 1996, according to Grower Licence 247, the Appellants
owned 23, 628 kgs of primary quota and 9, 644 kgs of secondary quota.

On Septenber 12, 1996, the Chicken Board issued 9,644 kgs of secondary quota to al
qualified growers. As a result of the June 1996 sale of quota, the Appellants were not
entitled to this secondary quota. The Appellants believed this was fair and did not
di spute their entitlement to that grow h.

By 1997, the Appellants financial picture had significantly inproved. They deci ded
to remain in the chicken industry and began | ooking for quota to replace the 10,000
birds they had sold earlier.

On March 20, 1997, Bev and Peter MlIner listed their farmand quota for sale in the

Chi cken Board's nonthly listing circulated to producers. The Mlners listed their
entire farmfor sale as the steady work was becom ng too much for themat their age

In addition, the farmwas not sufficiently viable to allowthemto hire part-time help.

In June or July of 1997, the MIners decided to sell off a portion of their quota in
order to | eave one barn enpty. This arrangenent would periodically give themtine
of f.



12.

13.

14.

15.

16.
17.

18.

19.

20.

On July 17, 1997, the Appellants offered to purchase 10,000 birds fromthe Ml ners.
A price of $200,000 was agreed upon. Although the Appellants had the financing to
conplete the transfer imrediately, the MIners wanted to delay the transfer until
Decenber of 1997 in order to allow themto nmeet production obligations and to
facilitate shutting down for one cycle w thout under-production concerns.

M. Wiyte agreed to the transfer of quota being delayed until Decenber as there was
no other Interior quota for sale and there was anot her buyer for the MIner quota. On
July 11, 1997, M. Wyte paid a down paynent of $20,000 with the bal ance due at

the tine of transfer.

On Septenber 1, 1997, M. MlIner paid a quota transfer fee, as prescribed by the
Chi cken Board's CGeneral Orders (1987), revised June 4, 1994, in the anpunt of $250.
After a 90-day advertising period, M. MIlner was free to transfer his quota to the
Appel | ant s.

The Chicken Board held a three-day neeting at Harrison Hot Springs on Septenber

8- 10, 1997. The purpose of this meeting was to review the industry situation and pl an
for the future. One topic discussed was the current systemfor issuing growth to the
i ndustry. The Chicken Board decided to create an alternative method of quota

al l ocation to pronote econom c efficiencies. The Chi cken Board passed the

foll owi ng notion:

That subject to consultation at the Sept. 25/97 PPAC neeting that
regi stered growers who have not previously transferred a portion

of their quota as of Septenmber 9, 1997 be issued a 1 tine

adjustnent of transitional quota based on their existing quota prior
to inplementation of growth being issued on a pro rata basis in the
future. (enphasis added)

The notion lead to the enactment of Order 320 on Septenber 25, 1997.

M. Arne Mykle, Chair of the Chicken Board, testified as to the rational e behind

Order 320. The Chicken Board policies in place prior to Order 320 led to an increase

in the number of producers in BC (from 200 in 1986 to 305 in 1997). Wen

secondary quota was issued, all farns regardl ess of size received 5,000 birds of quota.
Advance notice of the issuance enabl ed producers to maxi nise the benefits by

splitting their farms in order to receive two or nore issues of 5,000 birds of secondary
gquota. This resulted in sharp increases in quota costs and decreased farmsize. As a
result, processors had expressed concerns to the Chicken Board of the need to

increase farmsize to reduce inefficiencies.

At the Septenber neeting, the Chicken Board concluded that increased farm si ze was

a worthwhil e goal. The Chicken Board decided to elimnate secondary quota which

had been used to neet market surges and replace it with transitional quota distributed
on a pro rata basis. To nmeet the goal of increased farmsize, transitional quota was

i ssued on a one-tine basis. The snmallest farm (15,000 birds) would be granted the

| argest share of transitional quota (11,000 birds) while the largest farm (115, 000
birds) would be granted the smallest share of transitional quota (5,000 birds). Farns
in between the two extrenmes woul d receive quota on a sliding scale. As future growth
requi red, the Chicken Board would issue quota on a pro rata basis to all growers.

The Chicken Board sel ected Septenber 9, 1997 as the effective date of Order 320 in
order to avoid the problemof farmsplitting.

Prior to Order 320, the Chicken Board's General Orders prevented, "save as permtted
by order of the Board", a producer who had transferred a portion of quota, from
acquiring quota by transfer or by issue fromthe Chicken Board until two years had

el apsed. Once the two years had el apsed, a producer who had acquired quota equal to
that held before was entitled to receive additional quota issued by the Chicken Board.
These Orders were replaced by Order 320.



21. Prior to enacting Order 320, the Chicken Board considered the issue of the 33 growers
who had previously transferred quota who were excluded fromgrowth under the old
Orders. The Chicken Board passed the follow ng notion:

Subj ect to consultation at the Sept. 25/97 PPAC Meeting, that the 33
growers who have previously transferred a portion of their quota prior to
the Sept. 9/97 start of the 100%pro rata, will be eligible for all future
growm h and additionally will receive 5,000 birds (9,644 kgs.) at the sane
time.

22. A draft of Order 320 was circulated to the chicken industry including the
British Col umbi a Chi cken Growers Association and the Pricing and Production
Advi sory Commttee ("PPAC'). Revisions were nade to the Order and on
Sept ember 25, 1997 the amended Order 320 was issued. The Appellants received a
copy of Order 320 sonetinme after that date

23. On Cctober 16, 1997, the Appellants wote to the Chicken Board and inquired as to
whet her they would be entitled to transitional quota on the 10,000 birds they had
contracted for on July 11, 1997. They explained that their earlier transfer of quota in
1996 was not for financial gain but rather to ensure their survival in the chicken
i ndustry.

24, M. Wiyte's evidence was that at the tine he entered into the contract with the
M1 ners, he was not aware of the possibility of transitional quota. He does not recal
seeing anything in the Chicken Board's 'Board Reports' discussing the inpending
change. Fromthe evidence it does not appear that such a change was generally
contenpl ated prior to the Septenber neetings.

ARGUMENT OF APPELLANT

25. The Appellants argue that on July 11, 1997, they had a valid contract to purchase
quota. They had replaced the quota they had earlier sold and therefore, should qualify
for transitional quota under Order 320.

26. The justification for Order 320 is the Chicken Board's belief that growers nust nove
to larger, nore economcal farnms. Septenmber 9, 1997, the effective date of O der
320, was arbitrarily set to avoid producers attenpting to maxinise their entitlenent to
transitional quota by farmsplitting. The Appellants argue that they fit within the
intent of Order 320 and therefore should receive the benefit of transitional quota.

27. The Appellants also argue that no reason exists to penalise themfurther. They have
not speculated in quota. Financial circunstances drove themto sell quota but they
struggl ed hard to replace the quota and put thenselves back in a position to
participate in the growmh of the industry.

ARGUMENT OF THE RESPONDENT

28. The Chicken Board argues that the Appellants are excluded fromreceiving
transitional quota as they fall within the exclusion of a producer who has previously
transferred quota.

29. The rel evant sections of Order 320 are as foll ows:

Section (ii) Transitional Quota:

1. A registered grower on Septenber 9, 1997 who has not
previously transferred a portion of their allotted quota, will be
granted a one tinme issue of transitional quota, based on a sliding
scal e of the total amount of quota (Primary and Secondary quota)
hel d by each eligible registered grower.

4, Regi stered growers who have previously transferred a
portion of their allotted quota, under this order will be granted
9,644 kgs. Primary quota, at the sane tinme as the transitiona
gquota is converted to prinmary quota.



30.

31.

32.

33.

34.

35.

36.

The Chicken Board further argues that the purchase of the 10,000 birds of quota from
the MIners does not entitle the Appellants to receive transitional quota, as the
transfer did not conplete until Decenber of 1997. As of Septenber 9, 1997, the
Appel |l ants had at best an interim agreenent to be conpleted at sone |ater date. Although
The amount of quota and price were agreed to, the Chicken Board argues that this was not
a binding contract. The Ml ners gave evidence that had M. \Wyte found a better

price he could have backed out of the deal

The Chicken Board concedes that despite the wording, Order 320 does not prevent a
producer fromreceiving transitional quota if he has subsequently replaced the sold
quot a.

However in this case, the Appellants had not replaced their earlier transferred quota at
the tine Order 320 took effect. Indeed, by virtue of s. 6 (j) of the General Oders
(1987) in effect prior to Oder 320, the Appellants woul d not have been able to

replace their quota until a period of two full years had el apsed (July of 1998) unl ess
ot herwi se ordered by the Board.

It was the evidence of M. Mykle that he was not aware of the Chicken Board ever

al l owi ng such an exception. He further gave evidence that the purpose of the two-

year waiting period was to prevent a grower fromspeculating in quota. M. Mkle

did agree however, that in this case there was no suggestion that the Appellants were
speculating in quota or that their earlier transfer of quota was driven by anything other
than financial concerns.

The Chicken Board argues that the Appellants are attenpting to take the best fromthe
old General Orders and Order 320 in order to advance their position. Under the old
Orders, the July purchase of quota would have been turned down and the Appell ant
woul d not have qualified to receive growth. Under Order 320, the two-year waiting
peri od was renoved and therefore the Decenber 1, 1997 transfer was pernissible.
However, at the tinme Order 320 was passed the Appellants were producers who had
previously transferred quota and did not qualify for transitional quota.

As to the issue of retroactivity of the order, the Chicken Board submts that such
orders are not on their face inproper. The Chicken Board referred the Panel to Van
der Wereld v. British Colunbia Chicken Marketing Board as an exanple of a case
where the BCMB uphel d such an order.

The Chicken Board also referred to Wlson v. British Col unbia Chicken Marketing
Board as persuasive authority in these circumstances. In this case, the BCMB found
that the Appellant becane a registered grower when the deed transferring ownership
of the farmwas registered in the Land Title Ofice. The Appellant did not becone a
regi stered grower upon entering into an interimagreenent.

DECI SI ON

37.

38.

39.

40.

In Septenber of 1997, the Chicken Board went through a process of review and
planning in an attenpt to prepare the chicken industry for the future. The BCMB
recogni ses this process is absolutely necessary in these times of changi ng markets.

The Chicken Board recogni sed that small farns were increasingly |ess viable and
attenpted to resolve this problem What foll owed was Order 320. Wien reviewed in

its entirety this Order appears to be a thoughtful attenpt to resolve a nunber of issues
facing the chicken industry.

The Chicken Board designed an order in support of the strategic goals of both the
Board and i ndustry stakehol ders. They are to be conmended.

The Appellants entered into an agreenment with Way-Jac Hol di ngs to purchase quota
on July 11, 1997. This was a binding agreenent on both the M| ners as Vendor and
the Whytes as Purchaser. Had M. M I ner sought to get out of the agreement, the
Appel | ants woul d have been entitled to sue for specific performance.



41. The Respondent argues this was "nerely an interimagreenment” simlar to a purchase
of land. However, an interimagreenent is no |less a binding contract. "Interini does
not inply conditional; this my be why in transfers of |and, agreenents are now
referred to as Contracts of Purchase and Sale. The agreenent is a binding contract
with all the civil renedies afforded.

42. On Septenber 9, 1997, the Appellants had a binding contract to acquire new quota.
They were operating a chicken farmand were regi stered growers. The effective date
of the acquisition of the new quota was Decenber 1997. This conpletion date was at
t he conveni ence of the MIners as the Appellants were in a position to acquire the
quota in July of 1997.

43. The Appellants as registered growers, who have previously transferred a portion of
their allotted quota, fall within Section (ii) 4 of Order 320. Accordingly, under the
strict ternms of the Order they are only entitled to 9,644 kgs of prinmary quota and no
transitional quota. However, on a policy basis, had the Appellants acquired
repl acenent quota, we understand that despite the wording of Section (ii) 4, they
woul d have qualified for transitional quota.

44. The Appellants are in a unique situation. The Chicken Board was not aware of any of
the other 33 growers who had previously transferred quota bei ng caught between the
old orders and Order 320 in the manner in which the Appellants find thensel ves.

45. The Appellants fit within the policy or the intent of Order 320 but not within the letter
of its wording. This Panel is of the viewthat it would have been nore appropriate to
i ssue the transitional quota to the Wytes as opposed to the Ml ners, who as of
Septenber 1, 1997 had nade the decision to | eave the industry. As young producers
inthe Interior, the Wiytes should be encouraged to grow and becone nore viable, as
they represent the future of the industry.

46. This Panel finds that the Appellants are exenpted fromreceiving transitional quota
on the strict wording of Order 320. However, the Chicken Board has the discretion to
all ow the Appellants to receive transitional quota and in these circunstances that
woul d be the appropriate course. The Chicken Board nmade a decision to issue
transitional quota to the MIners, this Panel is not prepared to interfere in that
deci si on.

47. The Chicken Board expressed a perfectly legitimte concern about growers
specul ating in quota. This Panel does not find any evidence that the Appellants were
speculating in quota in their 1996 and 1997 transacti ons. However, the concern can
be addressed by issuing transitional quota to the Appellants on a conditional basis.
Shoul d they sell their farmwithin 5 years of the date of issuance of the transitiona
gquota, the quota would revert to the Chicken Board and not transfer with the farmas a
unit.

48. This condition is justifiable because the Appellants are in a unique circunstance.
They are being given the benefit of the doubt as young producers in the industry and it
is appropriate that this benefit be recogni sed as being given to them al one and not
some future purchaser

ORDER
49. Accordingly, the BCMB makes the follow ng order

a. James and Mary Wayte, as owners of Whyte Mountain Farns, are entitled to
recei ve the equival ent anmount of transitional quota associated with the 10, 000
bi rds of quota purchased from Way-Jac Hol di ngs Ltd.

b. the transitional quota received by the Wiytes is not transferrable, even in the
event of a whole farmsale, for a period of five years fromthe date of issuance. In
the event of such a sale, the transitional quota reverts to the Chicken Board; and

c. this conditional issuance of transitional quota to the Whytes does not in any way
affect the transitional quota already issued to Way-Jac Hol di ngs Ltd.



50. As neither party requested costs, no such order will be nade.

Dat ed at Abbotsford, British Colunbia, this 17th day of April, 1998.

(Original signed by):

R. Husdon, Chair
C. El saesser, Vice Chair
K. Webster, Menber



