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IN THE MATTER OF THE APPEAL OF
THE BRITISH COLUMBIA MUSHROOM MARKETING BO.\RD

CcNJ2RAL ORDERS 1994
SIGNED TNTO F.FFF.r.T APRTT.04, 1904

BETWEEN:

'FRASF.R VATJ.F.Y MUSHROOM GROWFRS'
CO-OPERATIVE ASSOCIATION

Appellant

AND:

BRITISH COLUMBIA M'CSHROOM MARKETING BOARD

Hfsprndmt

AND:

PACIFIC FRESHMUSHROOMS INC.

Intervenor

DECISION OF THE BRITISH COLUMBIAMARKETI~G BO~RD

DATES OF HE1\RlNG:

October 5, 6. 7. December :a, 1994



INTRODUCTION:

1. The matter before the British Columbia Marketing Board :the "Board") is
an appeal by Fraser Valley Mushroom Growers' Cooperar. ve Association
(the "Co-op") against the passing of the 1994 Gffieral Of(l~s by the
British Columbia Mushroom Marketing Board (the "Mushroom Board")
dated April 4, 1994. .

The Appellant filed a Noticeof Appeal with the Board on May27. 1994.2.

3. Pre-hearing conferences were conducted with all parties o:1.Tuly1S. 1994
and September 29, 1994.

The Appellant has provided all parties and the Board with particulars of
the App~al elated August 9, 1994.

4.

s. E"idencewas presented on October5 - 7. 1994. Writt(~nsubmissions
were filed and oral argument was heard on December 2~, 1994.

The APpellant Co-op 1s associated with Money's Mus:ll'ooms Ltd., a
designated agencythrough whichmushrooms grownin BIi tish Columbia
are .packed, stored and marketed."

6.

7. Thc Rritish C.olumhta Mu~hroom Markr.t1ngBoard Is a TTarkrr1ng hourd
created pursuant to the Natural Products Marketing (British Columbia)
Act (the" Act"). Its powers are set out in the British Colur.lbia Mushroom
Marketing Scheme (B.C.ReR153/00).

PaMfic. FrcRh Mu~hroomR Tnc..("Pucifir. Frr~h.) upplir.j for und W()$
granted intervenor status on June 29. 1994. Pacific ~resh is also a
designated agencythrough whichmusbrooms grownin B~itishColumbia
are "packed, stored and marketed."

8.

BACKGROUND:

1. The Mushroom Marketing Board General Orders 1~66 (the -1966
Orders"), enacted pursuant to the Act. and the Br.tish Columbia
Mushroom Scheme (the "19GOScheme"),desi~ated tt.e Co-op as the
exclusive agency through which mushrooms grown in B:itish Columbia
"~hallhr pur.k~d,~toTrd and mark~trd." Ry th~ ~amr l:nac.tmrnT~,rhr
Mushroom Boardwas appointed to administer the mus :u-oomindusrry
in British Columbia.



3.

4.

5.

6.

7.

8.

9.

10.

2. The Co-opmaintained its exclusive aRencyin relation to t le production
and marketing of mushrooms until May, 1988 when the 1966 Orders
were amended to designate Pacific Fresh as a second age ICY.

Frum 1966 lu 1988. lh~ Mushruum Buard WaS uperaliv ~ in li<.;ensing,
establishing, and enforcing both pricing controls and indu >trystandards
within the industry. ~ince 1988, the Mushroom Hoard's ac ivity has been
limi ted to areas involving licensing, and assisting growen and agencies,
9-Srequired, in enforcing industry standards.

In response to the designation of PacificFresh as a second agency. it was
necessary to change the composition and operation 01'':he Mushroom
Board. By Order-in-Councildated December 15, 1988, a three member
board was appointed. The Mushroom Board was requ .red to set up
op~aliun and physlcallu~alion imlepem.1entfrum lhe CcI-Up.

In approximately January of 1992, the Mushroom Hoard recommended
that a review of the mushroom industry be conducted to (.ssess industry
dl ffi c:u 1ti ('.s.

In July of 1992, the ReviewCommittee concluded that :he mushroom
industry suffered t'rom bootlegging,over-supply, import5, low economic
returns and a general lack of cooperation Withinthe indu~try. The report
recommended the continued C'.XiRr.enceof TheMu~hroo1'lRoard in an
eh'Panded five member form.

Followingthe report, the MushroomBoardsent a letter d 1tedOctober I,
1992. to all mushroom growers adVisingof the reports' conclusions and
of the need for a grower~'vote.

On October IS, 1992, the Mushroom Board provided all mushroom
growers with a "MushroomGrowerVote Information Pa.:kaf{e."

On Novernher 9, 1992, a meeting of all mu~hroom groY\r.r~wa.<;held.

On November 16, 1992, the Board of Directors of the ApJellant met and
made recol1ul1endations on the upcoming vote. Re.:ommendations
induded:

a. the Mushroom Board have expanded powers to cancel
anu/or rdu~e lu r~.lssu~ 1icens~s;antI

b. the Mushroom Board exerdse and enforce its power to fix
farmgatp. prices.



11.

12.

13.

14.

15.

16.

In November of 1992, a growers' referendum was conductec.. Fit'ty-eight
percent of the mushroom growers voted. Generally, ch{~ mushroom
growers voted in accordancewithth~rec:'ommendationsof clle Appellant.

In May uf 1993, the Final Repurt uf the Review Cummittee \vas relea~eu.
It recommended the continuance of the Mushroom Boar:i \"11ththree
appointed and two elected members, and an amendmeht to authorize
fixing of the farrogate price.

Oh June 24, 1993. the Appellant Cu-up mel with previuu; Mushruum
Board Chair. Mr. Towsley. to discuss the report and the Jesults of the
vote. The Appellant's minutes indicate they were, ware that a
restructUring of the Board from r.hree to five members would occur
"within a few days. and that this necessitated a changE' to the 1066
S<.:heme.

in August of 199~. the 1906 ~cheme was amended 10 reflect the
recommendations of the ReViewCommittee (the "1993 Scheme").

On January 19. 1994, !vIr.Garth Bean was appointed Chair of the
MushroomBoard. .

As Chair of the MushroomBoard.Mr.Beanhad as one of his first tasks
th~ draft:1ngofnrw Grneral Order~T.Or~nr.r.T.thr. amrndment TOrhr199~
Scheme.

Prior to drat'tin~ the new General Orders, Mr. Bean re\ iewed reports
relating to the RC. Mushroom industry and the minutes of all board
mr.etlngs, und had disr.u~sion~Wfthfr.drrol and provincial govr.rnm~nt
employees. growers and agencies. He reViewedthe 19€6 Scheme. the
1966 Orders. the 1993 Scheme.and the Act.

ISSueS UNDER APPCAL:

17.

1.

2.

The Appellant alleges that the Mushroom Board erred by passIng Its
1994 General Orders (the "1994 Orders") without dt.e process (Le.
without giving the Appellant the opportUnity of attendi 19 a hearing to
make representations).

The merits of the 1904 Orders.

POSITION OF THE PARTIES:

1. The Appellant submits that. prior to enacting General Orders greatly
e)l:panclingthe role of the MushroomBoardin the industI y,the prindples



of natural justice and procedural t'airness require that t he Mushroom
Board hold a hearing at which all affected parties Wt)uld have the
opportunity to express their opinions and interests.

The Appellanl gen~ally alleges lhal Lht:1994 Orders are luo broad and
as such threaten the Appellant's vested interest ar d substantial
investment in the mushroom industry.

2.

3. Finally, the Appellant raises spedfic objections with reSI,eCtto:

a.

b.

c.

d.

e.

f.

Order No. 1 interpretations:
i) "agency" vs. "distributor",
ii} "producer" vs. "grower",
11i) "regulated produce
iv) "lransporl orc.l~";

Order No. ~ - Books, Records and lnformatic In;

Ord~r No. 3 - Tir.~nc.('4":

Order No. 4 - Growers, Agendes, Distributo! s, Wholesalers;

Order No. 7 -Prohibition; and

Order No. 8 - Exemptions.

4. The Respondent MushroomBoard submits in response 1hat:

.t

b.

c.

thp.r~ wr.rp.mcr.tlng~ with rr.prc5cntDtivc5 of thp. Ar>pdlanr
froni February through to May of 1994;

there were ample opportunities for consuJtation with the
Mushroom Board; .

these opporttm1ttes for consultation were nltiated by the
:vtushroom Board and directly addresseel the concerns
e.xpressedby the Appellant about the 1994 Orders: and

the MushroomBoard consid'!red the concer1Seh'Pfessed by
the Appellant and conduded that the 1aD4 Orders should.
neverLheless,remain inlact as uriginally clr:Uleuin April.

In response to the merits of the 1994 Orders, the Respondent submits
that these Orders are very similar to those issued in 1966 and were
based on the amended 1aD3 Scheme. The only sub ;tantive change

d.

s.

.5-



relating to the Mushroom Board's authority to fix farn .gate price is
spedfically authorized in the Mushroom Scheme.

6. The lntervenor supports theposition of the Respondent Mu;hroom Board
antI lakes lhe posi lion lhal lhe orders of lhe Mushro(.m Buard are
legislative. and. as such. natural justice and procedural falrness are not
required.

DISCUSSION:

Issue 1

1. According to Kni~ht v. Indian Head School Division )lc.19, [1990] 3
W.W.R.280, three factors must be considered when determining whether
a uUly of pro<;ed.ural fairness arises:

a. the nature of the dedsion to be made by the cdministrative
body (ie.a decisionof apreliminary or ad.mini~trative namre
win nor g~n~ral1ytrigg~r th~ duty to act fairl',);

b. the relationship between that body and the ir .dividual; and

the effect of the decision on the indiVidual's 'ights.c.

The Panel finds the 1994 Orders to be prelim1nary in natt.re. The 1994 .
Orders are not made in the conte."{tof a specific clispU'e or issue in
relation to a particular individual or group, but rather a:'e enabling in
nature, setting out a framework within the jurisdiction of the 1993
~r.hr.mr.. Thr. PundJind~ that in ~nucting th~ 1994 Ordr.r~ 1hr. Mu~hroom
Boardwas exercising a legislative function reflective of th( amendments
to the 1993 Scheme. Thus, it is the Panel's opinion that tt e facts of this
appeal do not raise an issue ot'procedural t'airness.

2. Givr.nf.hr.Panr.l's ffndfngthat no duty of procr.dural fuirnc~~i~ impo~~d
at law. the requisite statlltory provisions must be consider.!d. Section 13
of the Act does not impose a duty of procedural fairness on the
Mushroom Board. Accordingto British Columbia (EggMalketing Board)
v. British Columbia (MarketingBoard)(1991) 57 B.C.LK(~d) jC:;j9,where
there are no words in the stamre requiring procedllral fairness.
procedural fairness Is not presumed.

3. Alternatively. if the Panel is incorrect and the facts do rais e the doctrine
of procedural fairness, the Vane! finds on all the evid ~ce that the
Mushroom Board has met its obligation of procedural fair! .ess. Relevant
eVidence is as follows:

. h .



Following his appoinn11ent as Chair, Mr. Bear. met Mtl1 both
Pacific rresh and the Co-op. He circttlat ~d a one-page
document adVising of the Mushroom Board':: role, how this
was to be achieved, what had been done to late, and whar
was still lOdo.

Mr. Bean also conducted farm Visits to meet personally With
indiVidual mushroom producers inducting C)-OPmembers.

In February of 1994, Mr. Bean met with I\lr. Manlonald,
Chair of the committee struck to deal with the Mushroom
Board. Mr. Macdonald ex-pressed concern over what he
perceived to be the Mushroom Board's atte: npt to market
and sell mushrooms. Mr. Macdonald concI:ded on cross-
examination thal he was adviseu by Mr. Bea 1 lhal lhis was
not the Mushroom Board's intent. Mr. Nacdonald also
agreed that he was advised that Mr. Bean wculd be putting
in new General Orders.

The MushroomBoard confirmed its position that it had no
intention of infringing on the agency's mark.!ting efforts in
a letter to LenBykowsldon February 14, 19~14.

In ir.snr.w~1r.ttr.rof Fr.hrunry 14, 1994, di~:rihurr.d to al1
growers, the Mushroom Board provided a history of the
review process and its results. The newsle .ter confirmed
the amendment to the 1993 Scheme and advised that
Orders werebeing written for publication in )liarch of 1994.
No1nquiriC'$wr.rerrr.r.'iVrdfrom anyonr.on hehalf of the Co-
op regarding this notification.

In a t'urther meeting with Mr. Bykowski on February IS,
1994, attempts were made to clear up anymis. .mderstancling
on the part of the Co-op regarding the rol r. of r.heMushroom
Board Mr.Bean proVided a copy of the 1993 Scheme ro Mr.
Bykowski and advised him that the 1994 Ord ::rs were being
drafted.

It also appeared from the eVidencethat ther.?were at least
tWofurther meetings in March.1994. The 1D!4 Orders were
mau~ effective1\pril4, 1994. The Mushroom Boardhaul wo
further meetings to discuss the Appel!aat's concerns
regarding the 1994 Orders.

- 7 .



Issue 2

6.

Decision

From the evidence a.nd submissions of counsel, it appear; that the real
dispute between the parties is more one of the interpretatJ on to be given
particular words of th~ 1994 Orders rather than t:le degree of
consultation that actUally tool< place. The AppeI:ant has one
inL~rpr~laUun. lh~ R~spunc.lenlamI lnl~rv~nur anulher. Tb~ Panel duubts
that more consultation would have resolved this issue.

4.

Had this Panel found thar. the Board did not properly or adequately
consult Withthe Appellant, we would be reluctant in any ~aseto vary or
r~sdndlh~ 1994 Orders fur lh~fullowing reasons:

5.

a.

b.

c.

the 1994 Orders are consistent With the po~ers granted by
the amended 1993 Scheme;

lh~ 1\ppE:!l.lanlhas nol pres~led any 1::''i<.l~m:e which
demonstrates that the 1994 Orders have, lO date. either
unfairly affected the interests of the AppellaJ it or interfered
with the ability of Money'g Mushrooms Ltd to effectively
m~l'kN mu~hrooms; and

the 1994 Orders are essentially the sam'~ as the 1966
Orders, with the only two substantive cha 1Kesbein~ the
authority to fix farmgate price and the e}.'P'nded licensing
powr.r. Thr.sr.chc:mgeswrrr. the Ruhjecrof an nffirmilt1vr.
grower referendum and legislated by the 1~93 Scheme.

Given thr. Pand's findlngs in paragraph:; nhove, th~ Pand i~ not
prepared to resdnd or reVisethe 1994 Orders for lack (Ifmerit.

Thi~ Panel therefore den1r.sthe Appeal of rhe Frn.c;erVc.l1cyMu~hroom
Growers' Co-operat1veAssodation and approves the Ge:leral Orders as
enacted on April 4, 1994.

7.

RECOMMENUAnONS:

During the course of the hearing, the MushroomBoardindicar,~dthar the 1004
Orders were drafteu to alluw the Mushruum Buard lu earn uul iLs duties,
specifically \'\11threspect to bootlegging, a serious industry problem. The
Mushroom Board indicated receptiveness to indusrry stal<eholders' input
regarding recommendations for refinements and impro\ ements to rhe
Mushroom Board's operating plans and general orders.
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This Panel, therefore, recommends that the :\1ushroom Board establish an
industry ad\/isory committee representing all mushroom growers, agencies, and
other major stakeholders to prO\/ide a forum for regular consultation and
improved relations \lrithin the industry.

This Panel requests that the \lushroom Board advise the British Columbia
:Vlarketing Board of its timetable for the establishment of such a committee.

Dated at Richnl0nd, British Columbia this
/Iv

L day of January, 1995.

tLlffl? 1&.~/
c. Dendy, Vice Chair

British Colulnbia J\larketing Board

QA .ti1tYM~D. Knoe r, Member
British Columbia Marketing Board

cx!J~
K. Webster, Member

British Columbia Marketing Board
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