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This Policy Guideline is intended to provide a statement of the policy intent of legislation, and has been developed
in the context of the common law and the rules of statutory interpretation, where appropriate. This Guideline is
also intended to help the parties to an application understand issues that are likely to be relevant. It may also
help parties know what information or evidence is likely to assist them in supporting their position. This Guideline
may be revised and new Guidelines issued from time to time.

This guideline deals with situations where a party seeks to enforce a clause in a tenancy
agreement providing for the payment of liquidated damages.

A liquidated damages clause is a clause in a tenancy agreement where the parties agree
in advance the damages payable in the event of a breach of the tenancy agreement. The
amount agreed to must be a genuine pre-estimate of the loss at the time the contract is
entered into, otherwise the clause may be held to constitute a penalty and as a result will
be unenforceable. In considering whether the sum is a penalty or liquidated damages,
an arbitrator will consider the circumstances at the time the contract was entered into.

There are a number of tests to determine if a clause is a penalty clause or a liquidated
damages clause. These include:

e A sum is a penalty if it is extravagant in comparison to the greatest loss that could
follow a breach.

e If an agreement is to pay money and a failure to pay requires that a greater amount be
paid, the greater amount is a penalty.

o If a single lump sum is to be paid on occurrence of several events, some trivial some
serious, there is a presumption that the sum is a penalty.

If a liqguidated damages clause is determined to be valid, the tenant must pay the
stipulated sum even where the actual damages are negligible or non-existent. Generally
clauses of this nature will only be struck down as penalty clauses when they are
oppressive to the party having to pay the stipulated sum. Further, if the clause is a
penalty, it still functions as an upper limit on the damages payable resulting from the
breach even though the actual damages may have exceeded the amount set out in the
clause.

A clause which provides for the automatic forfeiture of the security deposit in the event of
a breach will be held to be a penalty clause and not liquidated damages unless it can be
shown that it is a genuine pre-estimate of loss.

If a liqguidated damages clause if struck down as being a penalty clause, it will still act as
an upper limit on the amount that can be claimed for the damages it was intended to
cover.

A clause in a tenancy agreement providing for the payment by the tenant of a late

payment fee will be a penalty if the amount charged is not in proportion to the costs the
landlord would incur as a result of the late payment.
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