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INTRODUCTION

1.

Five Cedar Poultry Farm Ltd. (*Five Cedar”) is appealing a decision of the British Columbia
Egg Marketing Board (the “Egg Board”) to charge interest on outstanding levy payments.

Five Cedar has paid the outstanding levies as well as the sum of $9000 in interest. It alleges
that subsequently, the Egg Board waived the interest fees of another producer, and on this
basis, it seeks reimbursement of the interest paid.

| SSUES

3.

Were s. 6(c)(iii) and s. 6 (g) of the Egg Board’ s Standing Order, concerning payment of
levies and interest due on outstanding levy accounts, applied fairly to the Appellant?

FACTS

4.

The Appellant has been operating an egg farm in Nanaimo since 1984. Mr. Mehboob (Bob)
Devji, who spoke on behalf of the company, is a 50% shareholder and holds the office of
secretary with the company. Mr. Devji’ sfather isthe other 50% shareholder.

In 1992, the Appellant expended $400,000 on renovations and in purchasing layer quota. In
1994, it undertook extensive renovations and equipment upgrades to its production facility.
The cost of these renovations was approximately $250,000. Asaresult of difficulties
encountered by the equipment supply company, the renovation project took considerably
longer, resulting in significant cost overruns. The equipment company ultimately went out of
business |eaving the contract uncompleted. Asaresult, the Appellant incurred considerable
extra costs to complete the renovation.

Asaresult of the unanticipated expense and delay in completion of the production facility,
the Appellant fell behind in its payment of egg production levies. In addition, the late
payment of levies was subject to interest charges of 1.5% per month.

The Egg Board sought payment of levies plus interest charges from the Appellant. The
Appellant, who objected to the amount of the interest penalty assessed, sought to pay
something less than the full amount of interest requested by the Egg Board. As no agreement
was reached, the Appellant withheld further levy payments as of March 30, 1998.

On July 6, 1998, the Egg Board notified the Appellant that it would be given an opportunity
to be heard on July 28, 1998 regarding the matter of the outstanding leviesin the amount of
$16,744.96 including G.S.T.. In addition, there were interest chargesin the amount of
$26,886.54, including G.S.T..



10.

11.

12.

13.

14.

15.

16.

17.

On July 28, 1998, Mr. Devji and his lawyer attended the Egg Board hearing on behaf of the
Appellant. Following this meeting, the Appellant agreed to pay $12,000 in full settlement of
the then outstanding interest. Mr. Devji made averba proviso to this agreement that if he
could produce proof that another producer had been forgiven al or alarger percentage of the
interest then he wanted similar treatment.

On July 29, 1998, the Appellant provided the Egg Board with afaxed statement from Helmut
and Gisella Peters of Sunshine Acresin Black Creek near Campbell River. The statement
confirmed that they did not have to pay any penalty interest provided they paid their late
leviesin full. The Egg Board did not amend its earlier agreement.

On October 20, 1998, the Appellant filed its appeal.

On December 15, 1998, the Appellant and the Egg Board mediated aresolution to this
dispute. Mr. Bob Deviji, on behalf of the Appellant, agreed to pay $9000 in full settlement of
the interest penalty on the condition that the Appellant keepsitslevy paymentsin good
standing with the Egg Board for aperiod of two years.

Following the mediation, Mr. Bob Devji’ s father, a shareholder in the Appellant, advised that
he was not in agreement with the two year “good standing” clause and proposed a one year
period instead. After further negotiation, an amendment was proposed to reduce the “good
standing clause’ from two years (December 31, 2000) to 18 months (June 30, 2000). The
Appellant paid the $9000 owing on that basis.

The Egg Board did not agree to this amendment and chose not to sign the proposed mediated
agreement. Consequently the appea remained adjourned indefinitely.

On November 13, 2000, the Appellant re-activated its appea and sought repayment of the
$9000 in interest paid to the Respondent.

On January 17, 2001, the Egg Board signed the mediated agreement with the 18 month “good
standing” clause and returned it to the Appellant.

The appeal was heard on February 20, 2001.

ARGUMENT OF THE APPELLANT

18.

The Appellant takes issue with the rate of interest charged by the Respondent on late payment
of levies. In addition, the Appellant argues that the Egg Board does not treat all producers
equally. Thisassertionismadein both agenera context aswell asin the particular instance
of enforcement of the interest penalty.



19.

20.

21.

22.

23.

24,

With respect to the rate of interest charged by the Egg Board on outstanding levies, the
Appellant asserts that the rate istoo high and it should not be cumulative. Had the Appellant
been made aware of the consequences of not paying hislevies on time, he would have sought
financing through alending institution. Had he done so, the cost of financing would have
been approximately $3-4000. The Appellant offered to pay the Egg Board this amount on
account of interest but it was refused.

The Appellant argues that as a producer board, it isthe function of the Egg Board to assist
producers when they encounter difficulties. The Egg Board should not be profiting from
these difficulties.

In addition, the Appellant argues that with respect to collecting interest, the Egg Board does
not treat its producers equally. The Appellant points to the situation of Helmut and Gisella
Peters of Sunshine Acres who were successful in avoiding paying any interest penalty on
their outstanding levies. The Appellant argues that the Egg Board, having forgiven the
interest owed by Sunshine Acres, has set aprecedent. Based on principles of fairness and
equity, the Appellant who owed considerably less should a so be forgiven the full amount of
interest penalty.

The Appellant also argues that as the Egg Board is a producer board, it isincumbent on that
board to treat producers, who are al in competition with one another, equally. One producer
should not be given an advantage over another.

The Appellant pointsto the Egg Board' s broader conduct and argues that the Egg Board has
failed inits duty to treat producersin afair and equal manner. The Appellant pointsto a
request that it made for information on the Temporary Restricted Licence Quota Program
(“TRLQ") on January 7, 1999. The Respondent did not respond to this request until

May 17, 2000. Asaresult of thisdelay, the Appellant arguesthat it was denied the
opportunity to meet the Egg Board' sterms and conditions for obtaining apermit. In addition,
had the Egg Board responded in atimely fashion to the Appellant’ s request, the Appellant
could have been second on thelist for TRLQ. Asit isnow, the Appellant’s opportunity to
participate in this program is limited by hislow placement on thelist.

The Appellant points to another example of unfair treatment at the hands of the Egg Board.
Despite advising the Egg Board that the direct deposit system works a hardship on its
accounting system, the Appellant has been required by the Egg Board to receive payment
through direct deposit. The Appellant knows of at least three other producers who continue
to receive cheques and are not required by the Egg Board to receive payment through direct
deposits.



25.

The Appellant pointsto the fact that the interest owed results from three instances of late levy
payment in 1992, 1994 and 1998. The latter instance was employed as a bargaining device to
force the issue with the Egg Board. Based on the foregoing and the inequality of treatment by
the Egg Board, the Appellant argues that it should not be required to pay any interest on late
levy payments. As such, the Appellant asks for arefund of the $9000 paid to the Egg Board
on account of interest.

ARGUMENT OF THE RESPONDENT

26.

27.

28.

29.

30.

The Egg Board denies the Appellant’ s alegations of unfair and singular treatment both
generally and specificaly in regard to assessment of interest charges for late payment of
levies.

With respect to the Appellant’ s specific alegation of unfair and inequitable treatment in
enforcing interest on late payment of levies, the Egg Board believesit has been fair in
penalising producers. The Egg Board arguesthat it is necessary to charge interest on late
payment of leviesin order to encourage timely payment, a benefit to all producers. Producers
must be discouraged from financing their operations through late payment of levies.
Producers must be encouraged to seek financing from lending institutions when necessary
and not through indirect means from the Egg Board.

With respect to the waiver of interest charges against the Peters and Sunshine Acres, the Egg
Board argues that this entire situation is a regrettable consequence of an unfortunate series of
events. The Egg Board delayed enforcement of |ate payment of levies by Sunshine Acresasa
result of two ongoing court cases, onein British Columbia, the other in Ontario, which could
potentially have had an impact on the Egg Board' s ability to collect levies. By the time these
cases were resolved, the levies and interest owed by Sunshine Acres had accumulated to such
an amount that the producer had a significant bargaining position. Asaresult, the Egg Board
in conjunction with the Canadian Egg Marketing Agency (“CEMA”) came to resolution with
Sunshine Acres. Thisinvolved the Egg Board waiving $312,377.28 in interest against the
producer but receiving a portion of the levies from CEMA on account of interest.

The Egg Board intends to deal more promptly with cases like Sunshine Acresin the future
and take the necessary lega steps to ensure that such an incident does not reoccur. The Egg
Board argues that this situation was highly unusual and should not be viewed as a precedent.

The Egg Board argues that its usual manner in dealing with late payment of leviesisto assess
interest. Other than Sunshine Acres, the Egg Board' s practise has been to waive a portion of
the outstanding interest for those producers who owed a significant amount of interest. The
amount varies but the producer usually pays between 35-60% of the interest owed. Inthe
case of the Appellant, the Egg Board ultimately agreed to accept $9000 and waive
$25,070.39. The Egg Board argues the arrangement made with the Appellant isfair and
equitable and in line with how other producersin similar situations have been treated.



31.

32.

The Appellant also argued that there has been a pattern of unfair treatment by the Egg Board.
The Appellant pointsto a January 7, 1999 letter inquiring into a permit for free-run
production which was not responded to by the Egg Board. The Egg Board acknowledges that
through inadvertence, this letter did not receive aresponse. However, the Egg Board argues
that itsfailure to respond to the letter did not prejudice the Appellant, asthe TRLQ program
did not apply to free-run production at that time. In order to qualify for afree-range permit,
the Appellant would have had to convert his entire operation.

The Appellant also argued that it had been required to use a direct deposit system despite the
fact it posed administrative difficulties. Three other producers had been exempted from the
system. The Egg Board argues that thisis not an example of unfair treatment. Rather, had
the Egg Board wanted to take atechnical approach, the Appellant, as a producer-grader who
sells eggs to another producer-grader, does not qualify for the freight subsidy. The subsidy
only applies to sales between a producer and grader. However, with the direct deposit
system, the Appellant in effect sellsits eggs to the Egg Board and not to agrader. Thus, the
Appellant is not selling directly to another grader and as such still qualifies for the freight
subsidy. Thus, the Egg Board argues that the direct deposit system benefits to the Appellant
and is not an example of mistreatment.

DECISION

33.

The Appellant argues that it should not be required to pay interest on late payment of levies
and seeks repayment of $9000 in interest charges already paid to the Egg Board. The
Appellant’ s reasons for seeking reimbursement are two-fold. First, thereisa precedent in
which the Egg Board waived payment of all interest owed by Sunshine Acres upon payment
of outstanding levies. The Appellant assertsthat al producers should be treated equally and
as such, it too should haveitsinterest penatieswaived. Second, the Appellant argues that it
has been subject to unfair treatment by the Egg Board. The assessment of pendtiesisjust
part of astring of inequitable conduct on the part of the Egg Board. In the interests of
fairness and equity, the Appellant argues that it should have its interest penalty waived.

The Panel has reviewed the circumstances regarding the waiver of interest for Sunshine
Acres. Itisclear that there was along-standing dispute between the Egg Board and Sunshine
Acresthat resulted in levy payments of between $500-800,000 being withheld. The interest
owed on these levies was approximately $312,000. The Pandl is satisfied that this dispute
was unusua and in part contributed to by uncertainty created by two lega challengesto the
levy system. The Egg Board, in conjunction with CEMA, crafted a special arrangement in
order to bring about aresolution.



35.

36.

37.

38.

39.

41.

The Panel accepts that having come to this settlement with Sunshine Acres, the Egg Board is
not now required to abandon its penalty system. A system whereby producers are charged a
pendty for late payment of levies has social utility. It encourages prompt payment of levies
and creates a disincentive for producers financing operations through the Egg Board. The
Egg Board isnot abank. Producers who arein financial difficulty should be seeking
financing through an appropriate lending institution and not indirectly at the expense of other
producers.

The Appellant argues that had it realised how high the interest charges on late payment of
levies were, it would have goneto its bank. The Appellant’slack of knowledge regarding
interest chargesis not an excuse that now justifiesawaiver. Clearly, the Appellant hasa
choice asto how it managesitsfinancia affairs. The Egg Board cannot be faulted that its
rates are not competitive with that of alending institution.

The Egg Board is entitled to deal with producers’ delinquent levy accounts in the most
effective manner possible. In dealing with producers, the Egg Board does not need to treat
every producer exactly the same; rather al that is necessary is that the Egg Board isfair.

In the present instance, the Egg Board agreed to accept 25% of the accumulated interest
($9000) and waive the balance ($25,070.39). Thisarrangement isin line with how the Egg
Board has treated other delinquent accounts of ssimilar magnitude. The Panel does not find
any error in the Egg Board' s assessment of the appropriate amount of interest to charge the
Appellant.

The Appellant also argues that the Egg Board has treated it unfairly and argues that the
enforcement of interest penatiesisjust one of anumber of examples of unfair treatment.
The Appellant argues that as aresult of thisinequitable treastment by the Egg Board, the Panel
should rescind the $9000 in interest paid by the Appellant. As set out above, the Panel does
not find that the assessment of interest charges against the Appellant is unfair or inequitable.

Looking to the alleged Egg Board misconduct, the Appellant has set out two instances of
unfair treatment. First the Appellant takesissue with being paid by direct deposit when three
other producers have not. The Egg Board's position isthat direct deposit was required in
order to give the Appellant the benefit of the freight subsidy. Ordinarily, grader to grader
transfers do not qualify. However, by going to adirect deposit system, the Appellant gets the
benefit of the producer farm gate price. The Panel does not find that imposing the direct
deposit system on the Appellant was inequitable or unfair.

The second exampl e of alleged misconduct was the failure of the Egg Board to respond to the
Appellant’ s request for information regarding whether there was a permit for producing free-
run as opposed to free-range eggs. The Appellant did not receive aresponse for amost a year
and ahalf. The Egg Board explained that this letter was inadvertently misplaced.



42.

With respect to the merits of the inquiry, the Egg Board argues that at the time the letter was
written, the TRLQ permit program was only for free-range or organic production and
producers were required to convert their entire production to qualify. Given that it isunlikely
that the Appellant would have entertained these terms, the Egg Board maintains that the
Appellant did not lose anything as aresult of its |etter not being answered.

Despite the fact that the Appellant did not lose anything by the failure of the Egg Board to
respond to its letter, it is unfortunate that the letter was not dealt with in atimely and
business-like manner. Commodity boards have a duty to regulate their particular industry in
afair and transparent manner. When phone calls or letters go unanswered, thereisa
perception that the board is not operating in the interests of the producersit is supposed to
serve. When commodity boards regularly misspell the names of their producers, thereisa
perception that the particular producer is unimportant and perhaps that his concerns are
trivial. These perceptions exist regardless of whether they arein fact true. Commodity
boards must work hard to meet the standards of fairness, equity and transparency.

In these circumstances, the Panel is satisfied that the Egg Board' s failure to respond to the
Appellant’ s request was an oversight and not part of any deliberate attempt to ignore or
inconvenience the Appellant.

ORDER

45.

46.

47.

The appedl isdismissed.

The Egg Board is not required to reimburse to the Appellant the sum of $9000 paid on
account of interest owed on late levy payments.

Therewill be no order as to costs.

RECOMMENDATION

48.

Anissue arose during the course of the hearing relating to the manner in which the Egg Board
conducts hearings when faced with producers represented by Counsel. On July 28, 1998,
Mr. Devji and his lawyer attended for a hearing into Five Cedar’ s outstanding levy issue.
According to Mr. Devji, as the Egg Board did not have its lawyer present, it refused to
allow Mr. Devji to be represented during the hearing. A rather convoluted settlement
process was then embarked upon with Mr. Devji and his lawyer outside the hearing room
and other producers acting as go between with the Egg Board.



49,

50.

The Pandl isat alossto understand this process. Simply because a producer chooses to
attend a hearing with legal representation does not require the Egg Board to adjourn its
hearing to obtain counsdl. In this context, the hearing process between the producer and the
Egg Board isnot adversarial. Given that the Egg Board is acting in an adjudicative fashion, it
is not disadvantaged by virtue of the producer choosing to attend with counsel. If anything,
the Egg Board should benefit from awell argued presentation on the issues before them. The
Egg Board following the hearing could deal with any technical or legal issues requiring legal
advice.

Once again, the Egg Board' s process in this instance creates, at least for the Appellant, an
unfortunate perception. This could be easily avoided by adopting for a more open and
transparent process in which lega representation, if desired by a producer or other
stakeholder, is not discouraged.

Dated at Victoria, British Columbia this 19" day of June 2001.

BRITISH COLUMBIA MARKETING BOARD

Per

(Criginal signed by):

Chrigtine J. Elsaesser, Vice Chair
Harley Jensen, Member
Hamish Bruce, Member
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