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 /s/ Joanne Osendarp 
Joanne Osendarp (Lead)  
Hughes Hubbard & Reed LLP 
1775 I Street, N.W. 
Suite 600 
Washington, D.C.  20006-2401 
Tel: 202-721-4740 
Fax: 202-721-4646 
Email: joanne.osendarp@hugheshubbard.com 

        
Counsel to the Government of Canada

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



Softwood Lumber from Canada  C-122-858 
  Investigation 
 

74360721_1 

 
CERTIFICATE OF SERVICE 

 
  

I, Joanne Osendarp, hereby certify that a copy of the foregoing public submission has 
been served this day, by first class mail, or via email where indicated with an asterisk , upon 
the following persons: 

 
 
Representative of The Committee Overseeing 
Action for Lumber International Trade 
Investigations or Negotiations, which is 
comprised of: U.S. Lumber Coalition, Inc., 
Collum's Lumber Products, L.L.C., Hankins, 
Inc., Potlach Corporation, Rex Lumber 
Company, Seneca Sawmill Company, Sierra 
Pacific Industries, Stimson Lumber Company, 
Swanson Group, Weyerhaueser Company, the 
Carpenters Industrial Council, Giustina Land 
and Timber Company, and Sullivan Forestry 
Consultants, Inc. 
 
David Yocis* 
Picard Kentz & Rowe LLP 
1750 K Street, NW 
Suite 800 
Washington, DC 20006 
 
 
 
 

Colin Bird 
Representative of Embassy of Canada 
Embassy of Canada 
501 Pennsylvania Avenue, NW 
Washington, DC 20001-2111 
 
Matthew J. Clark, Esq.* 
Representative of The Government of 
Quebec 
Arent Fox LLP 
1717 K Street, NW  
Washington, DC 20006-5344 
 
Michele Sherman Davenport, Esq.* 
Representative of Government of Manitoba 
and Government of Saskatchewan 
Davenport & James PLLC 
1101 30th Street, NW  
Suite 500  
Washington, DC 20007 
 
 

Donald B. Cameron, Esq.* 
Representative of Canfor Corporation 
Morris, Manning & Martin, LLP 
1401 I Street, NW 
Suite 600 
Washington, DC 20005 
 

H. Deen Kaplan, Esq.* 
Representative of Government of Ontario 
Hogan Lovells US LLP 
555 Thirteenth Street, NW 
Washington, DC 20004 

Spencer S. Griffith, Esq.* 
Representative of Government of British 
Columbia 
Akin Gump Strauss Hauer & Feld LLP 
1333 New Hamshire Avenue, NW 
Washington, DC 20036 

Mark A. Moran, Esq.* 
Representative of British Columbia Lumber 
Trade Council and its constituent 
associations: the Coast Forest Products 
Association and the Council of Forest 
Industries, and their members 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036 
 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



Softwood Lumber from Canada  C-122-858 
  Investigation 
 

74360721_1 

Thomas M. Beline, Esq.* 
Representative of Government of Nova Scotia
Cassidy Levy Kent (USA) LLP 
2000 Pennsylvania Ave., NW  
Suite 3000  
Washington, DC 20006 
 

Kristin H. Mowry, Esq.* 
Representative of Carrier Lumber Ltd. and 
Carrier Forest Products Ltd. 
Mowry & Grimson, PLLC 
5335 Wisconsin Avenue, NW 
Suite 810 
Washington, DC 20015 
 

Yohai Baisburd, Esq.* 
Representative of Tembec Inc. and Eacom 
Timber Corporation 
Dentons US LLP 
1900 K Street, NW 
Washington, DC 20006-1102 

Lawrence A. Schneider, Esq.* 
Representative of Government of Alberta 
Arnold & Porter LLP 
601 Massachusetts Avenue, NW 
Washington, DC 20001 

 
Elliot J. Feldman, Esq.* 
Representative of Resolute FP Canada Inc. 
and Rene Bernard Inc. 
Baker Hostetler LLP 
1050 Connecticut Avenue, NW 
Suite 1100 
Washington, DC 20036-5304 

 
Walter J. Spak, Esq. 
Representative of J.D. Irving, Limited 
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 2005-3807 

 
 

 
/s/ Joanne Osendarp 

 Joanne Osendarp 
 HUGHES HUBBARD & REED LLP 

1775 I Street N.W. 
Suite 600 
Washington, DC  20006-2401 

 

 
Dated:  December 7,  2016 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



DOC Inv. No. C-122-858 

ITC Inv. No. 701-TA-566 
Investigation

BEFORE THE INTERNATIONAL TRADE ADMINISTRATION 
UNITED STATES DEPARTMENT OF COMMERCE AND THE 
UNITED STATES INTERNATIONAL TRADE COMMISSION

CONSULTATIONS PAPER OF THE GOVERNMENT OF CANADA 

December 7, 2016 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



CONSULTATIONS PAPER OF THE GOVERNMENT OF CANADA ................................ 1 

I. Introduction ....................................................................................................................... 1 

II. The Petition Has Not Been Filed by or on Behalf of a U.S. Industry ........................... 5 

III. The Petition’s Allegations of Stumpage Subsidies Do Not Meet the Minimum 
Standards for Initiation .................................................................................................... 9 

A. The Petition Fails to Substantiate a Stumpage Benefit ..................................... 9 

B. Neither the Stumpage Price for the Right to Harvest Standing Timber in 
Nova Scotia, Nor the U.S. Benchmarks Proposed by Petitioner, Reflect 
Prevailing Market Conditions in British Columbia, Alberta, Manitoba, 
Saskatchewan, Ontario, Québec or New Brunswick ....................................... 13 

C. The Department Can Neither Investigate the Petition’s Stumpage Claim Nor 
Find Subsidies to Remanufacturers Without Conducting an Upstream 
Subsidy Investigation .......................................................................................... 15 

IV. The Petition’s Allegations of Log Export Restraint Subsidies Do Not Provide a Basis 
for Initiation .................................................................................................................... 16 

A. British Columbia ................................................................................................. 16 

1. Petitioner Has Failed to Satisfy Its Evidentiary Burden with Respect 
to Financial Contribution ....................................................................... 16 

2. Petitioner Has Not Satisfied Its Evidentiary Burden for Showing an 
Export Restraint-Related Benefit to Softwood Lumber Producers ... 19 

3. Petitioner’s Allegations Concerning Logs Harvested from Private 
Lands Fails Equally on the Facts ........................................................... 21 

B. Québec .................................................................................................................. 23 

1. The Department’s Documented History with the Private Forest 
Marketing Boards and Alleged Log Export Restrictions in Québec 
Shows Those Boards Are Antithetical to Sawmills and the Alleged 
Export Restrictions to Be Nonexistent .................................................. 23 

2. The Petition Mischaracterizes Its Own Evidence and Authorities .... 25 

3. Publicly Available Marketing Plans and Past Statements by 
Petitioning Interests in Maine Prove That Québec Does Not Restrict 
the Export of Private Land Logs ........................................................... 26 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



ii

4. The Log Export Allegation Against Québec Fails to Meet the 
Statutory Standard by Not Providing a Sufficient Allegation of 
Government Action, Financial Contribution, or Benefit Supported by 
Information Reasonably Available to Petitioner ................................. 27 

V. Bioenergy Programs ....................................................................................................... 28 

A. Sustainable Development Technology Canada ................................................ 28 

B. British Columbia Bioenergy Programs ............................................................. 29 

1. BC Hydro’s Load Displacement Program ............................................ 29 

2. BC Hydro’s Electricity Purchase Agreements ..................................... 31 

C. Ontario Northern Industrial Electricity Rebate Program .............................. 33 

D. Québec Power Purchase Program ..................................................................... 35 

VI. Tax Programs .................................................................................................................. 37 

A. The Petition Fails to Substantiate its Allegation with Respect to the B.C. 
Motor Fuel Tax Refund ...................................................................................... 37 

B. The Petition’s Allegations Regarding Alberta’s Fuel Tax Exemption 
Program Do Not Provide a Basis for Initiation ................................................ 39 

1. Alberta Eliminated PROP in 2011 and Petitioner’s Allegation That 
PROP Should Be Treated as Non-Recurring Is Inconsistent With the 
Department’s Regulations ...................................................................... 39 

2. Petitioner Does Not Allege Sufficient Facts to Warrant Investigation 
Of Alberta’s Marked Fuel Tax Exemption and Clear Fuel Rebate ... 41 

VII. Additional Programs ...................................................................................................... 43 

A. Export Development Canada – Export Guarantee Program ......................... 43 

VIII. Issues in the Conduct of the Investigation .................................................................... 45 

A. The Investigation Should Be Conducted on an Aggregate Basis .................... 45 

B. The Department Should Allow Canadian Importers to Post Bonds in Lieu of 
Cash Deposits During the Provisional Measures Period ................................. 46 

1. There Is No Genuine Risk That Canadian Importers Will Default on 
any Potential Duties Owed if They Are Permitted to Post Bonds ...... 46 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



iii

2. Requiring Canadian Importers to Make Cash Deposits Instead of 
Posting Bonds Will Likely Result in Loss of Revenue ......................... 47 

C. Atlantic Provinces ............................................................................................... 48 

D. Company Exclusions ........................................................................................... 48 

E. The Provinces of Saskatchewan, Manitoba and the Territories Represent an 
Extremely Small Share of Lumber Production and Should Not Be 
Investigated .......................................................................................................... 48 

F. Scope and Product Exclusions ........................................................................... 49 

G. The Statutory Requirements for an Affirmative Critical Circumstances 
Finding Have Not Been Met ............................................................................... 49 

H. Timetable of the Proceedings ............................................................................. 49 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



CONSULTATIONS PAPER OF THE GOVERNMENT OF CANADA 

I. Introduction 

The dispute underlying the Petition before the Department of Commerce has been 
ongoing for over 30 years.  The Petition seeks, for the fifth time in that period, imposition of 
countervailing duties on imports of softwood lumber from Canada.   

Before the case is initiated, the Department must be satisfied that the requirements for 
standing are met.  It must ensure that the minimum standards for the initiation of an investigation 
are adhered to.  Thus, for each claim, the Petition must make specific allegations of subsidies as 
they are defined in U.S. law and the SCM Agreement, and those allegations must be supported by 
the evidence reasonably available to the Petitioner.  

The Petition does not remotely approach the required minimum standards for initiation of 
an investigation.  Section 702(c)(1)(A)(i) of the Tariff Act, 19 U.S.C. § 1671a(c)(1)(A)(i), 
provides that in deciding whether to initiate a CVD investigation, as well as which programs to 
include in that investigation, the Department must first determine whether the Petition “alleges 
the elements necessary for the imposition of the duty imposed by section 1671a(a) of this title, 
and contains information reasonably available to the petitioner supporting the allegations.”

The U.S. statute tracks the obligations agreed to by the United States under the WTO 
Agreement on Subsidies and Countervailing Measures (“SCM Agreement”), which, inter alia,
requires “sufficient evidence of the existence of (a) a subsidy and, if possible, its amount” before 
an investigating authority may initiate a countervailing duty investigation, and further provides 
that “{s}imple assertion, unsubstantiated by relevant evidence, cannot be considered sufficient to 
meet the requirements of this paragraph.”1

The Petition does not include sufficient evidence of the existence of subsidies.  Petitioner 
provides no evidence of a financial contribution, benefit or specificity.  The Government of 
Canada strongly believes that the Department should not initiate unless and until there is a 
properly filed petition that meets the initiation standards.  This is clearly not the case here. 

In order to facilitate the Department’s review of the alleged countervailable programs, 
this paper addresses the programs in the order in which they are listed in the Petition.  This paper 
also addresses fundamental aspects regarding the Department’s overall consideration of this case.
Specifically, this paper will cover the following: 

1 SCM Agreement Art. 11.2 
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Standing

• The Petition fails to demonstrate that it was filed by an interested party as defined by the 
statute or that it was filed on behalf of the U.S. softwood lumber industry – The Petition 
fails to disclose whether the COALITION is an interested party, because the Petition 
lacks any information regarding the composition of one of its members, the U.S. Lumber 
Coalition, Inc.  Additionally, Petitioner’s calculation of industry support suffers from a 
number of methodological flaws.  These flaws include the failure to provide value data, 
the use of data from 2015 to calculate industry support despite the availability of much 
more recent data, the possible failure to fully capture the entirety of U.S. production of 
the domestic like product, and the use of data collected based on scope language that 
Petitioner now seeks to clarify and modify.

Stumpage

• The Petition fails to support its benefit allegation with lawful benchmarks – First, the 
Petition asserts that in-province benchmarks for each of the provinces are not usable 
because the market has been distorted, but has not even attempted to support this 
allegation with the analysis the WTO has repeatedly said is required to reject in-
jurisdiction benchmarks.  And because the Petition fails to calculate any benefit 
compared to an in-province benchmark, it has failed to support its benefit allegation.
Second, the Petition relies on out-of-province benchmarks that in no way reflect the 
prevailing market conditions within the provinces allegedly providing stumpage for less 
than adequate remuneration.  The Petition has failed to make any attempt to adjust for the 
differences in market conditions, again showing that the benefit allegation in the Petition 
is unsubstantiated.  Additionally, the Department must conduct an upstream subsidy 
analysis to determine whether any lumber produced by sawmills or remanufacturers that 
purchased log or lumber inputs from unaffiliated entities benefited from the alleged 
subsidies on stumpage. 

Log Export Restraints 

• The Petition fails to show that private parties were specifically entrusted or directed to 
provide a good to softwood lumber producers - In making its allegation for both British 
Columbia and Québec, the Petition ignores the legal standard for establishing entrustment 
and direction and completely distorts the facts as to the role that the respective 
governments play in authorizing the export of logs.

• British Columbia – The Petition contains none of the empirical analysis that the 
Department has previously said is necessary to show that domestic and world market 
prices diverged because of the alleged restraints. 

• Québec – The Petition fails to offer any new facts that would cause the Department to 
deviate from its prior findings that Québec has no effective log export restraint system. 
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Bioenergy Programs 

• Bioenergy Program relating to downstream non-subject merchandise – A number of the 
“bioenergy” programs included in the Petition fail to contain allegations, let alone facts, 
that could support a finding that the claimed assistance provides a benefit with respect to 
the manufacture, production, or export of softwood lumber.  Instead the Petition claims 
that alleged assistance, which benefits downstream non-subject merchandise products 
that are made from non-subject co-products of softwood lumber production can be the 
subject of an investigation against softwood lumber.  Nothing in the countervailing duty 
law or the SCM Agreement would countenance countervailing, let alone initiating an 
investigation on such allegations.  Bioenergy allegations that fall within this category are 
the following 

o Sustainable Development Technology Canada – The Petition provides 
information on a grant for a “LignoForce” recovery plant for pulp mill waste, but 
fails to provide a sufficient basis for finding that such a grant would provide a 
benefit to a softwood lumber producer. 

o BC Hydro’s Load Displacement Program – The Petition alleges that this program 
provides benefits to pellet plants, but fails to provide a sufficient basis for finding 
that this would benefit lumber production.  There are also factual inaccuracies in 
the Petition in that lumber production is not downstream from pellet production 
and the sawmill at issue did not use pellets. 

• BC Hydro’s Electricity Purchase Agreements – Petitioner alleges that softwood lumber 
producers somehow benefit from Electricity Purchase Agreements (“EPAs”) signed by 
their cross-owned independent power producers.  Petitioner fails to provide sufficient 
evidence that the electricity is being purchased at more than adequate remuneration.  This 
is particularly the case since the Department recently declined to initiate on this identical 
program in Supercalendered Paper from Canada.  Also, Petitioner fails to provide a 
sufficient basis for finding that such EPAs would provide a benefit to softwood lumber. 

• Ontario Northern Industrial Electricity Rebate (“NIER”) Program – There is no basis to 
initiate on this program because the NIER explicitly excludes softwood lumber facilities 
from program eligibility and, therefore, NIER could not have provided a benefit to 
softwood lumber facilities. 

• Quebec Power Purchase Program – The Petition fails to identify a financial contribution 
and benefit during the POI.  The companies that contract with Hydro-Quebec are 
unrelated to any lumber producing entities.  Petitioner fails to provide any evidence of a 
benefit during the POI, as all identified contracts are not scheduled to come on line until 
after the POI.   
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Tax Programs 

• BC Motor Fuel Tax Refund – Petitioner fails to provide sufficient evidence of a 
countervailable benefit.   The tax refund program is nothing more than a mechanism to 
ensure that a purchaser does not pay higher tax rates than that to which the purchaser is 
already entitled to pay under separate provisions of the Act.  To the extent that there was 
a benefit arising from the tax refund program, any such benefit would accrue to those 
third-party contractors, not the sawmills producing lumber. 

• Alberta’s Fuel Tax Exemption – Petitioner’s allegations regarding Alberta’s fuel tax 
exemption program are likewise deficient, in particular– 

o Prescribed Off Road Percentage Program (“PROP”) – Petitioner fails to provide a 
sufficient allegation with respect to benefit.  Alberta eliminated PROP in 2011, 
and Petitioner’s allegation that PROP should be treated as a non-recurring subsidy 
is inconsistent with the Department’s regulations. 

o Marked Fuel Tax Exemption and Clear Fuel Rebate – Petitioner has failed to 
provide any evidence that indicates these programs are either de jure or de facto
specific under U.S. countervailing duty law. 

Additional Programs 

• Export Development Canada-Export Guarantee Program – The Petition fails to provide 
sufficient facts to support its allegation that this program provides a benefit. 

Issues in the Conduct of the Investigation 

• The Investigation should be conducted on an Aggregate basis – The Department 
conducted prior lumber investigations on an aggregate basis.  Because an even larger 
number of exporters and producers are potentially involved in this investigation, the 
Department should again exercise its authority to conduct this investigation on an 
aggregate basis.  Canadian law establishes that the provinces have exclusive jurisdiction 
over the forest lands and resources within their borders.  A company specific 
investigation, in which only a few companies would be examined, could not account for 
the diversity of forest pricing and management systems that result from the province-
specific nature of Canadian forestry. 

• The Department should allow Canadian importers to post bonds in lieu of cash deposits 
during the provisional measures period – Canadian importers should be permitted the 
option to post bonds instead of cash deposits during the provision measures period 
because:  (1) the United States faces no genuine risk of not being able to recover potential 
duties should Canadian importers post bonds instead of cash deposits; and (2) requiring 
cash deposits could result in the payment of interest back to Canadian importers (if final 
margins are lower than preliminary margins), and therefore a loss of revenue to the U.S. 
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• Atlantic Provinces – Canada supports the exclusion of the Atlantic provinces from this 
countervailing duty investigation. 

• Company Exclusions – If the Department initiates an investigation, Canada urges the 
Department to promptly adopt fair and workable procedures for the submission and 
review of company exclusion applications. 

• The Provinces of Saskatchewan, Manitoba and the Territories should not be investigated 
– These provinces and the Territories represent an extremely small share of lumber 
production.  The administrative burdens on the Department posed by this case could be 
reduced by limiting the investigation to the largest lumber-producing provinces. 

• Scope and Product Exclusions – The Government of Canada intends to file a number of 
product and species exclusions requests should the Department initiate an investigation.
In particular, the Government of Canada will file a request to exclude eastern white pine, 
wooden bed frame components, lumber made from U.S. origin logs, lumber made from 
private land or First Nations logs, high value products, and western red cedar from the 
scope of the investigation. 

• Timetable of the Proceedings – The Government of Canada urges that, if an investigation 
is initiated, the Department promptly recognize the nature of the proceeding and place it 
on an “extraordinarily complicated” timetable. 

II. The Petition Has Not Been Filed by or on Behalf of a U.S. Industry 

Section 702 of the Tariff Act, 19 U.S.C. § 1671a, requires that the Petition be filed by an 
“interested party” “on behalf of an industry.”2  The Petition fails to establish that it was filed by 
an “interested party” or that it was filed “on behalf of” the U.S. softwood lumber industry.   

There is insufficient evidence that the Petition was filed by an “interested party.”  The 
party that filed the Petition is the Committee Overseeing Action for Lumber International Trade 
Investigations or Negotiations (“COALITION”), which claims to be an interested party as a 
“trade or business association a majority of whose members manufacture, produce, or wholesale 
a domestic like product in the United States” under Section 771(9)(F) of the Tariff Act, 19 U.S.C. 
§ 1677(9)(F).3  The COALITION asserts that eight of its thirteen members are manufacturers, 
producers, or wholesalers of the domestic like product, which would appear to constitute a 
majority of the membership.  However, the COALITION also lists the U.S. Lumber Coalition, 
Inc., as a member, which itself is supposedly a trade association, a majority of whose members 
manufacture, produce, or wholesale a domestic like product.  There is absolutely no evidence in 
the Petition, however, of the membership of the U.S. Lumber Coalition, Inc. to support this 

2 19 U.S.C. § 1671a(b)(1). 

3 Petition Vol. I at 2–3.  
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assertion.  And without this information, the Department cannot adequately address whether the 
COALITION has standing.  The COALITION should not be able to claim that a majority of its 
members would qualify as interested parties if one of those members is potentially comprised of 
a much larger number of parties that would not in fact have independent standing.  This simply 
encourages gamesmanship and allows the real parties in interest to hide behind front 
organizations when filing petitions.  

The Department should not allow trade associations to claim interested party status when 
one of the members of the association itself is a trade association without an inquiry into the 
identity of the membership of the subsidiary association.  For example, an association that would 
not otherwise qualify as an interested party could simply lump all of its members who are not 
producers, manufacturers, or wholesalers of the domestic like product into a single new 
subsidiary association, and then claim that all of those members now constitute only a single 
member of the original association.  This would clearly run afoul of the spirit of the statute 
requiring manufacturers, producers, and wholesalers of the domestic like product to comprise the 
majority of an association in order for the association to have standing.  Indeed, the regulations 
address this treat by requiring that a petition contain “the name, address, and telephone number 
of the petitioner and any person the petitioner represents.”4  The Petition fails to do this with 
respect to the U.S. Lumber Coalition, Inc., thus depriving the Department of its ability to 
determine the standing of Petitioner.  The U.S. Lumber Coalition, Inc. should be required to 
disclose the names, addresses, and telephone numbers of its members and identify whether each 
member is a manufacturer, producer, or wholesaler of the domestic like product; failing that, the 
Petition should be dismissed. 

The Petition also fails to show that it was filed “on behalf of” the U.S. softwood lumber 
industry.  A petition is filed “on behalf of the industry” if (i) the domestic producers or workers 
who support the petition account for at least 25 percent of the total production of the domestic 
like product, and (ii) the domestic producers or workers who support the petition account for 
more than 50 percent of the production of the domestic like product produced by that portion of 
the industry expressing support for or opposition to the petition.5  Importantly,  

{i}f the petition does not establish support of domestic producers or workers 
accounting for more than 50 percent of the total production of the domestic like 
product, the administering authority shall –

(i) poll the industry or rely on other information in order to determine if 
there is support for the petition as required by subparagraph (A), or 

4 19 C.F.R. § 351.202(b)(1) (emphasis added). 

5 Section 702(c)(4)(A) of the Tariff Act, 19 U.S.C. § 1671a(c)(4)(A). 
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(ii) if there is a large number of producers in the industry, the 
administering authority may determine industry support for the petition by 
using any statistically valid sampling method to poll the industry.6

In the Petition, as subsequently corrected, Petitioner claims to have the support of at least 
55.14 percent of U.S. softwood lumber production.7  Specifically, Petitioner claims to have the 
support of producers that produced 17,489 million board feet of softwood lumber in 2015, out of 
a total U.S. production volume of 31,719 million board feet for 2015.  For the reasons that 
follow, the Department should not accept this calculation of industry support. 

First, Petitioner has failed to follow the Department’s regulation requiring a petition to 
contain the value of U.S. production and the value of the domestic like product produced by the 
supporters of the petition.8  Because the amount of industry support as represented by Petitioner 
in terms of volume is relatively close to 50 percent, it is not unreasonable to believe that value 
figures for the producers supporting the Petition could be below 50 percent.9  Because Petitioner 
has failed to provide this critical data, Petitioner’s allegations of industry support should be 
rejected, and the Department at the very least should poll the industry, requesting both volume 
and value data. 

Second, the 12-month period used by Petitioner is not reasonable for purposes of 
determining industry support for the Petition.  Petitioner relies on calendar year 2015 
(“CY2015”) data and refers to this as the “presumptive period of investigation.”10  But the actual 

6 Section 702(c)(4)(D) of the Tariff Act, 19 U.S.C. § 1671a(c)(4)(D) (emphasis added). 

7 See Petitioner’s Response to the Department’s Supplemental Questions (Dec. 1, 2016) at 9. 

8 19 C.F.R. § 351.202(b)(3). 

9 Petitioner argues that the Department should disregard any potential opposition by West Fraser Timber Co. Ltd., 
Canfor Corporation, and International Forest Products, because they are related to Canadian producers.  See Petition 
Vol. I at 9–10.  Petitioner’s argument, however, is a non-sequitur at this point, as it is not a relevant factor in 
determining whether polling is required.  The statute says that the Department “shall” poll “if the petition does not 
establish support of domestic producers or workers accounting for more than 50 percent of the total production.”  
Section 702(c)(4)(D) of the Tariff Act, 19 U.S.C. § 1671a(c)(4)(D).  It is not respondents’ burden to show that more 
than 50 percent of the domestic industry would oppose the Petition – rather, the Petition must show that more than 
50 percent of the domestic industry actually supports the Petition.  See Petition Exhibit 11 (Passenger Vehicle and 
Light Truck Tires AD Investigation Initiation Checklist, Attach. II) at 12 (“The statute does not direct us to consider 
whether any producers publicly oppose the Petitions in the press or whether some producers may be related to or 
import from Chinese producers of subject merchandise in determining whether or not to poll the industry.”).  As 
explained below, the Petition does not do so.  

Moreover, determinations of whether the opposition of related parties should be made on a case-by-case 
basis, taking into account the producer’s interests as a domestic producer.  See 19 C.F.R. § 351.202(e)(4)(i).  
Notably, according to the data relied upon by Petitioner, these three companies account for over 15 percent of U.S. 
domestic production by volume, indicating that they have a significant stake in the case as U.S. producers. 

10 Petition Vol. I at 2–7.   
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periods of investigation suggested by Petitioner are April 1, 2015 through March 31, 2016 for the 
countervailing duty case and October 1, 2015 through September 30, 2016 for the antidumping 
case.  The CY2015 data do not line up with either of these periods of investigation.  More 
crucially, when the Department proposed the regulation regarding its determinations of industry 
support, the Department explained that “normally the Secretary will use the most recent twelve-
month period for which data are available.”11  The Department did not indicate any change in 
policy in finalizing the regulation.12  This makes sense, as relief via antidumping and 
countervailing duty orders is prospective in nature, and thus the measure of support should 
reflect the most current situation within the U.S. industry.  Petitioner has total U.S. production 
data through at least August 2016,13 and there does not appear to be any reason why the firms 
filing letters could not have provided production data through August 2016.  Assuming that the 
Department uses a 12-month period for its industry support determination, the Department 
should use September 2015 through August 2016 data.  Because Petitioner has provided only 
total production data for CY2015, and not production data for the producers supporting the 
Petition, the Department should poll the industry, requesting volume and value data regarding 
their production during the period of September 2015 through August 2016.  Alternatively, the 
Department should poll the industry, requesting production data from one of the two periods of 
investigation proposed by Petitioner (i.e., April 1, 2015 through March 31, 2016 or October 1, 
2015 through September 30, 2016). 

Third, the adjustments made to the Lumber Track production data in an attempt to 
capture the entirety of the production of the domestic like product do not appear to be sufficient.
Petitioner makes a small adjustment for siding and flooring that may not be captured by the 
Lumber Track data.14  But Petitioner also claims that “{c}omponents or parts of semi-finished or 
unassembled finished products made from subject merchandise that would otherwise meet the 
definition {of softwood lumber as described in the Petition}” should be included within the 
scope of this case.15  Among the examples of these unfinished products listed in the Petition 
potentially meeting the definition of softwood lumber are truss components, pallet components, 
and window frame parts.16  Petitioner does not explain why these component parts would be 
picked up in Lumber Track data and why an adjustment to the Lumber Track data is not needed 
to account for the production of these unfinished items.  The Government of Canada notes that in 
the 2012 Economic Census, the total value of truss manufacturing (NAICS code 321214), wood 

11 Notice of Proposed Rulemaking:  Antidumping Duties; Countervailing Duties, 61 Fed. Reg. 7308, 7314 (Dep’t of 
Commerce Feb. 27, 1996). 

12 See Final Rule: Antidumping Duties; Countervailing Duties, 62 Fed. Reg. 27,296, 27,307–27,308, 27,358 (Dep’t 
of Commerce May 19, 1997). 

13 See Petition Exhibit 2. 

14 See Petition Vol. I at 6 and Exhibit 56. 

15 Id. at 16. 

16 Id. at 17. 
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window and door manufacturing (NAICS code 321911), and wood container and pallet 
manufacturing (NAICS code 321920) was $19,170,903,000, which is significantly more than the 
$11,232,312,000 of softwood lumber that Petitioner claims represents the total of lumber 
produced by sawmills and remanufacturers.17  Even if the unassembled and unfinished parts and 
components of the final products (and others referenced in the Petition) make up only a small 
portion of the total production reported in the Census data for these NAICS codes, the total 
volume of those components and parts could still be enough to reduce the support for the Petition 
to a percentage less than 50 percent of the total production of the domestic like product.  The 
Department accordingly should ensure that all producers of the domestic like product are 
captured in determining the level of industry support by polling the industry. 

Finally, as the Department’s questions to Petitioner illuminate, the scope of the Petition 
as originally described by Petitioner was unclear and confusing.18  Petitioner has since attempted 
to clarify the language, but the producers filing letters of support reported their production based 
on the scope as originally described in the Petition.  It is not clear whether the producers 
supporting the Petition would have reported the same production amounts if they had been 
presented with the narrower language that Petitioner now proposes as the scope of these 
proceedings.   

In conclusion, there is a significant need to poll the industry in this case and the 
Department accordingly should extend the time for initiation by 20 days in order to conduct a 
poll. 

III. The Petition’s Allegations of Stumpage Subsidies Do Not Meet the Minimum 
Standards for Initiation 

A. The Petition Fails to Substantiate a Stumpage Benefit 

The Petition asserts that there are no usable internal benchmarks in any of the provinces 
for determining the existence, and measurement, of a benefit provided to lumber producers under 
each province’s stumpage regime.  For Alberta, Saskatchewan, Manitoba, Ontario, Québec and 
New Brunswick, Petitioner offers as a benchmark prices charged for private stumpage in Nova 
Scotia, as reported in a survey prepared by Deloitte for the Nova Scotia Department of Natural 
Resources.  Alternatively, Petitioner proposes that the Department use U.S. cross-border 
benchmarks that were used in the Lumber IV original investigation to determine and measure the 
benefit in each of these provinces.  For British Columbia, Petitioner proposes that log prices in 
the Pacific Northwest be used as a benchmark.   

17 Compare Exhibit A (2012 Economic Census of the United States, Economy-Wide Key Statistics: 2012, U.S. 
Census Bureau) with Petition Exhibit 56.  Note that to avoid confusion with exhibits submitted with Petition, 
exhibits attached to this paper are labelled using letters instead of numbers. 

18 See Department’s Supplemental Questions to Petitioner (Nov. 30, 2016). 
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Under section 771(5)(E) of the Tariff Act and Article 14(d) of the SCM Agreement, there 
is no benefit from an alleged provision of a good unless the good is provided for “less than 
adequate remuneration.”  The Act and Agreement provide that adequacy of remuneration shall 
be determined in relation to the prevailing market conditions for the good being provided in the 
country of provision (including price, quality, availability, marketability, transportation, and 
other conditions of sale).  Only benchmarks reflecting prevailing market conditions for the good 
being provided may therefore be used.  The language requiring that the benchmark be “in the 
country of provision” is there for a reason. 

In order to accurately determine whether a benefit has been provided, the prevailing 
market conditions must be the same in the original and comparator jurisdictions.  This is 
necessary to determine whether any price differential between the goods is the result of a 
conferral of a benefit by the government, and not of differences in prevailing market conditions 
between the jurisdictions.  The fact that the price in one jurisdiction is lower than in the other 
does not mean that a subsidy is being provided in the first, unless all the factors that affect the 
price of the good are adjusted for.  Accordingly, if market conditions in the jurisdiction where 
the good subject to the investigation is provided differ from those in the jurisdiction where 
proposed benchmark sales occur, adjustments must be made to account for all of these 
differences.

Intra-jurisdictional comparisons reduce the number of adjustments that must be made for 
the comparison to be valid. 

There have been a number of significant WTO decisions in the last five years interpreting 
when an investigating authority can go outside the jurisdiction to find a benchmark to determine 
whether a program has provided a benefit.  The two most recent are United States – 
Countervailing Measures on Certain Hot-Rolled Carbon Steel Flat Products From India19 and
United States – Countervailing Measures on Certain Products from China.20

In these two cases, the Appellate Body reviewed the current state of WTO law as it 
applies to market distortion.  First, the AB reiterated that proper benchmark prices would 
normally emanate from the market for the good in question in the country of provision and that 
such in-country prices could emanate from a variety of sources, including private and public 
related entities.  Second, the AB very clearly stated that investigating authorities bear the 
responsibility of conducting the necessary analysis in order to determine, on the basis of 
information supplied by petitioners and respondents in a countervailing duty investigation, 
whether the proposed benchmark prices are market determined such that they can be used to 
determine whether remuneration is less than adequate.  Third, the AB concluded that although a 
government’s predominant role as a supplier in the market makes it likely that prices will be 

19 Appellate Body Report, United States – Countervailing Measures on Certain Hot-Rolled Carbon Steel Flat 
Products From India, (WT/DS436/AB/R). 

20 Appellate Body Report, United States – Countervailing Measures on Certain Products From China,
(WT/DS437/AB/R). 
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distorted, the distortion of in-country prices must be established on the basis of the particular 
facts underlying each countervailing duty investigation.  Fourth, the AB emphasized that what 
allows an investigating authority to reject in-country prices is price distortion, not the fact that 
the government, as a provider of goods, is the dominant supplier per se.  And finally, the AB 
clarified that its reasoning in US – Softwood Lumber IV excluded the application of a per se rule 
according to which the investigating authority could properly conclude in every case that the fact 
that the government is the predominant supplier establishes that there is price distortion. 

The Court of International Trade remanded the Department’s use of out-of-country 
benchmarks in the recent case of Borusan Mannesmann Boru Sanayi ve Ticaret A.S. v. United 
States (“Borusan”)21.  There the Court found that the Department had not adequately supported 
its decision to disregard tier one pricing in the countervailing duty investigation of oil country 
tubular goods (OCTG) from Turkey.  In the underlying case the Department had found that the 
Turkish government’s portion of the hot rolled steel (HRS) (input to OCTG) market was 
“substantial” (the percentage was unclear) making the HRS market “significantly distorted.”  
Thus, again, the Department had employed its per se test of distortion and disregarded the Tier 
One benchmark pricing submitted by the respondents.22

In finding that the Department’s determination was not supported by adequate evidence 
of market distortion, the Court relied heavily on the Preamble to the CVD regulations:

While we recognize that government involvement in a market may have 
some impact on the price of the good or service in that market, such 
distortion will normally be minimal unless the government provider 
constitutes a majority or, in certain circumstances, a substantial portion of 
the market.  Where it is reasonable to conclude that actual transaction 
prices are significantly distorted as a result of the government’s 
involvement in the market, we will resort to the next alternative in the 
hierarchy.23

The Court went on to state that: 

The straightforward reading of the Preamble is that a “substantial portion” 
finding implies “significant distortion” in certain circumstances, and in the 
absence of clarification of what those “certain circumstances” are, an 
explanation of why the Turkish HRS market being examined for purposes 
of this OCTG investigation is one of those, Commerce’s finding that the 
Turkish HRS market is significantly distorted, based solely on its finding 

21 61 F. Supp. 3d 1306 (Ct. Int’l Trade 2015) 

22 61 F. Supp. 3d at 1330. 

23 Preamble, Countervailing Duties: Final Rule, 63 Fed. Reg. 65348, 65377 (Nov. 25, 1998 (“Preamble”), cited in 
Borusan 61 F. Supp. 3d at 1328. 
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that the Turkish government provided a “substantial portion” of it, 
amounts, as argued by Borusan, to application of a per se rule.24

The fact that Commerce itself stated that it was necessary to measure the 
“level” of distortion and that it did not have the required information 
therefor, namely production and consumption information of HRS in 
Turkey, means that the “significant” distortion finding is per se as 
applied....From the fact that Commerce denies that its ruling is per se,
even as applied, the court must conclude this is at least indication that 
further explanation or analysis of the record is necessary, in order to 
explain those circumstances where “substantial portion of the market” 
results in minimal distortion and where it results in substantial or 
significant distortion and explain its reasoning on its categorization of the 
matter at bar and the record evidence that supports it.25

The Preamble allows for the possibility of a level of “minimal” distortion 
even where there is “substantial portion” government involvement, and 
simply asserting that “significant distortion” was determined from the 
“totality of the record” does not explain why or how that determination 
could have been reached on the basis of a record that Commerce itself 
admits was incomplete on the issue of the level of distortion.26

The Court, as a result, remanded back to the Department to provide further explanation to 
support its significant distortion finding. Id. at 1331. 27

Notwithstanding the developments in the jurisprudence over the last fifteen years, 
Petitioner relies entirely on the evidence presented with respect to each of the province’s internal 
benchmarks in the Lumber IV investigation and administrative reviews, and on the Department’s 
reasoning in that case, to assert that none of the benchmarks in the provinces are “usable.”  
According to Petitioner, government involvement in each of the provinces per se distorts the 
market such that external benchmarks must be used.28  Petitioner provides no evidence 
whatsoever of such distortion.  Rather, it assumes distortion based on government involvement 
in each of the jurisdictions – exactly what the Appellate Body has instructed against.  In sum, 
this rejection out of hand by Petitioner of all internal benchmarks and its use of the Nova Scotia 

24 Borusan 61 F. Supp. 3d at 1328-1329. 

25 Id. at 1330. 

26 Id. at 1331. 

27 Id. at 1331. 

28 Petitioner asserts that “{b}ecause government-owned timber sales account for the vast majority of timber sold in 
most Canadian provinces, timber prices in those provinces will generally not be a viable benchmark.”  Petition 
Volume III at 8.  
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and U.S. cross-border benchmarks to establish “benefit” provides no basis on which the 
Department may, consistent with U.S. and WTO legal requirements, initiate an investigation.   

B. Neither the Stumpage Price for the Right to Harvest Standing Timber in 
Nova Scotia, Nor the U.S. Benchmarks Proposed by Petitioner, Reflect 
Prevailing Market Conditions in British Columbia, Alberta, Manitoba, 
Saskatchewan, Ontario, Québec or New Brunswick 

Petitioner offers the stumpage price reportedly paid to harvest softwood standing timber 
in Nova Scotia as the benchmark for Alberta, Saskatchewan, Manitoba, Ontario, Québec and 
New Brunswick to determine whether these provinces’ stumpage regimes provide a benefit to 
Canadian softwood lumber producers.  Leaving aside the illegality of using an out of jurisdiction 
benchmark to establish benefit absent evidence of market distortion, the prevailing market 
conditions in Nova Scotia do not reflect the prevailing market conditions in any of these 
provinces, as they must, if the Department is to use Nova Scotia stumpage prices as a 
benchmark.   

A wide variety of factors affects stumpage and log prices – factors that vary significantly 
between regions.  These include, inter alia, locational characteristics (such as topography and 
distance to sawmills and markets), climatic characteristics, timber characteristics, harvesting 
conditions, operating costs, and other economic conditions.  Any attempt to compare stumpage 
prices between different jurisdictions must consider all relevant factors and either determine that 
the factors are the same in both areas, or adjust for differences that have nothing to do with 
alleged subsidization. 

Even if the differences in spruce, pine, and fir (“SPF”) timber characteristics between 
these jurisdictions were “minor” (and they are not with respect to any of the provinces for which 
the Nova Scotia benchmark is used), adjustments would have to be made for density, quality, 
size, age, accessibility, terrain, climate, and all the additional factors affecting comparability – 
such as differences in regulatory regimes, capital and labor costs, and business climate. 

There is no doubt that significant differences in prevailing market conditions exist 
between provinces.  For example, much of the species harvested in Nova Scotia are comprised of 
species that in Alberta do not exist at all, and if they do exist, are rare, of poor quality and 
inaccessible for harvesting.  In Ontario the forests are primarily boreal, while all of Nova 
Scotia’s forests are Acadian forests.  The climate is wetter, warmer and milder and the growing 
season is longer in the Acadian forests, as compared to the boreal forest in Ontario. 

The same is equally true for the U.S. cross-border benchmarks that Petitioner proposes, in 
the alternative, for all provinces except for British Columbia and for British Columbia 
exclusively.  As stated, the statute requires that adequacy of remuneration be determined in 
relation to prevailing market conditions for the good or service being provided … in the country 
which is subject to the investigation or review.  The Department’s regulations support this in-
country requirement.   

All the benchmarks listed in the Regulations are internal to the country at issue:
(1) actual transactions within the jurisdiction; (2) a world market price for the good, provided it 
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is commercially available within the jurisdiction; and (3) a market-principles analysis of the 
process the providing government charges for the goods.29  Again, the common-sense reason for 
this requirement that the benchmark reflect the prevailing market conditions in the jurisdiction of 
provision is plain:  that the domestic price in one jurisdiction is lower than the domestic price in 
another jurisdiction does not mean that the first jurisdiction is providing a subsidy, because a 
wide range of complex factors may account for the differences in price.  As the Appellate Body 
explained, “the countervailing measures may be used only for the purpose of offsetting a subsidy 
bestowed upon a product”; they cannot be applied to counteract basic differences in market 
conditions.  The Department has, in fact, acknowledged that it is impossible, as a practical 
matter, to adjust cross-border benchmarks for all differences in prevailing market conditions.30

There are distinct differences between the cross-border U.S. jurisdictions suggested by 
Petitioner and the stumpage regimes that exist in the provincial jurisdictions for which Petitioner 
offers those benchmarks:  differences in timber characteristics and operating conditions, in 
stumpage arrangements and in governmental policies and economic conditions.  In rejecting 
cross-border comparisons in Lumber I, the Department noted that “each individual stand of 
timber is unique due to a variety of factors such as species combination, density, quality, size, 
age, accessibility, and terrain and climate.”  The Department has also recognized that tenures and 
long term licenses in Canada, but not short-term cutting rights in the United States, impose 
extensive forest management duties that ensure that the forest resources are managed in the 
public interest, as well as extensive silviculture, road building and infrastructure that the 
government itself would otherwise carry out.31

Cross-border stumpage comparisons are complicated by differing political and economic 
conditions.  These differences are particularly significant and impossible to quantify when 
comparisons are made across international borders.  The border is relevant not only because the 
statute and Regulations require the Department to determine adequacy of remuneration in 
relation to market conditions “in” the jurisdiction in question, but political boundaries also matter 
from a practical standpoint because they correspond with differences in government regulatory 
regimes, tax regimes, investment regimes, capital and labour costs, exchange rates, banking and 
financial systems and business climate. 

The Petition offers these U.S. cross-border benchmarks as an alternative because they 
were used in Lumber IV.  The reasons provided by Petitioner for using out of jurisdiction 
benchmarks to determine and measure benefit are no more valid today than they were at that 
time. Petitioner has not provided any evidence of market distortion in any of the provinces that 

29 19 C.F.R. § 351.511(a)(2). 

30 Issues and Decision Memorandum: Final Results of the Countervailing Duty Investigation of Certain Softwood 
Lumber Products from Canada, from Bernard Carreau to Faryar Shirzad (Mar. 21, 2002) (“Issues and Decision 
Memo”) at 43 (cross-border comparisons “would become inoperable if adjustments had to be made for all 
government policies”). 

31 See Certain Softwood Lumber Products from Canada, 66 Fed. Reg. 43,186, 43,201 (Dep’t of Commerce Aug. 14, 
2001) (prelim. determination) (“Lumber IV Prelim.”).  
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would warrant the Department using benchmarks outside the provincial jurisdictions.  The 
evidence of benefit provided by Petitioner, therefore, is impermissible under the Tariff Act and 
the SCM Agreement.  As a result, there is no basis on which the Department may initiate an 
investigation into provincial stumpage programs.  

C. The Department Can Neither Investigate the Petition’s Stumpage Claim Nor 
Find Subsidies to Remanufacturers Without Conducting an Upstream 
Subsidy Investigation 

The right to cut standing timber results in harvested timber, which is an input to softwood 
lumber.  In Lumber IV, Canada argued that the Department should be required to conduct an 
upstream subsidy analysis,32 before attributing any stumpage benefit to subject merchandise 
produced by sawmills and remanufacturers that purchased the allegedly subsidized input logs 
and lumber from unaffiliated entities. 

The Department, in response, concluded that the stumpage subsidy was:  (1) “a subsidy to 
the production of lumber, not the production of timber or logs”; (2) that the governmental 
provision of timber was “the vehicle (i.e. financial contribution) by which a subsidy is provided 
to lumber producers”; and (3) that softwood lumber producers were the “direct recipients” of the 
subsidy.33  As a result, the Department determined that an upstream subsidies investigation was 
not required. 

Canada appealed the Department’s decision to a NAFTA Panel and the WTO.  The 
NAFTA Panel found that a pass-through analysis is required with respect to sales by independent 
loggers to sawmills.34  The WTO Appellate Body found that in circumstances where an alleged 
subsidy is received by a producer of an input product and the investigated product is a different 
downstream product produced by an unrelated producer a pass through analysis is required.

32 An upstream subsidy is a countervailable subsidy, other than an export subsidy, on an input product that is used in 
the same country as the subject merchandise is produced, bestows a benefit on the merchandise, and has a 
significant effect on the cost of its production.  Section 771A(a) of the Tariff Act, 19 U.S.C. § 1677-1(a) (2010).  A 
competitive benefit is bestowed “when the price for the input product … is lower than the price that the 
manufacturer or producer of merchandise which is the subject of a countervailing duty proceeding would otherwise 
pay for the product in obtaining it from another seller in an arms-length transaction.”   Section 771A(b) of the Tariff 
Act, 19 U.S.C. § 1677-1(b) (2010). 

33 Certain Softwood Lumber Products from Canada, 67 Fed. Reg. 15,545, 15,548 (Dep’t of Commerce Apr. 2, 2002) 
(final determination) (“Lumber IV Final”), and accompanying Issues and Decision Memo at 18-19. 

34 Certain Softwood Lumber Products from Canada, Final Affirmative Countervailing Duty Determination, USA-
CDA-2002-1904-03, Decision of the Panel (Aug. 13, 2003) at 63.  In addition, while concluding that domestic 
processing requirements did not exist in Saskatchewan and Manitoba, the Panel affirmed the determination of the 
Department not to undertake an upstream subsidy analysis in those provinces because it accepted the Department’s 
argument that the record lacked evidence of the extent of arm’s length transactions in sales by independent loggers 
to sawmills.  Id. at 65. 
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Consequently, whether an alleged stumpage benefit has been passed through to a 
downstream producer of softwood lumber can only be determined by conducting an upstream 
subsidy investigation.  This basic requirement is clear in the statute and has been confirmed by 
the WTO.   

IV. The Petition’s Allegations of Log Export Restraint Subsidies Do Not Provide a Basis 
for Initiation 

A. British Columbia 

The Department should reject Petitioner’s allegation that the log export permitting 
process (“LEP process”) applicable to logs from private lands in British Columbia confers 
countervailable benefits to producers and exporters of subject merchandise, because it is fatally 
flawed on both legal and factual grounds.

Specifically, Petitioner has failed to make an adequate showing that:  (1) this system 
constitutes a “financial contribution” within the meaning of the statute; or (2) provides a benefit.  
In addition, Petitioner’s claims are based on a mischaracterization of the system in effect in with 
respect to B.C. logs. 

Petitioner mischaracterizes the system in B.C. as a “prohibition” on exports.35  This is 
incorrect.  There is no “ban” or “prohibition” on the exportation of logs in British Columbia.  
Rather, there is a LEP process that applies to the export of logs from British Columbia, which are 
routinely exported from the Province in vast quantities.  In the context of the SC Paper Expedited 
Review, evidence on the record indicates that during the 2014 time-period, 99.6 percent of logs 
under federal jurisdiction36 and 97.4 percent of logs under B.C. jurisdiction were approved.37  In 
considering whether to initiate on this program the Department should take these facts into 
account.

1. Petitioner Has Failed to Satisfy Its Evidentiary Burden with Respect 
to Financial Contribution 

The B.C. LEP process cannot be countervailed as a matter of law because they cannot 
confer a financial contribution.  No further analysis should be necessary.  Petitioner 
acknowledges that in the case of the LEP process there is no direct financial contribution from an 
“authority,” and that, as a result, the principal question in determining whether B.C.’s log 
“export restrictions” can be investigated as a subsidy is whether British Columbia or Canada 

35 Petition Vol. III at 115. 

36 SC Paper Expedited Review, GOC’s New Subsidy Response at GOC-NS-5 (May 27, 2016), as modified by Letter 
from Hughes Hubbard & Reed LLP to the Hon. Penny S. Pritzer, DOC Case No. C-122-854, (Oct. 17, 2016) 
(“GOC’s Pre-Verification Minor Corrections”). 

37 SC Paper Expedited Review, GBC’s Verification Exhibit BC-VER-6. 
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“entrusts or directs” private parties to provide the logs to B.C. domestic processors, within the 
meaning of section 771(5)(B) of the Act.38  Petitioner has failed to provide a sufficient evidence 
that such “entrustment or direction” has occurred. 

As the Department has explained, entrustment or direction exists when “a government 
affirmatively causes or gives responsibility to a private entity or group of private entities to carry 
out what might otherwise be a governmental subsidy function.”39  For entrustment or direction of 
a private entity to exist, the government must give responsibility to a private body or exercise its 
authority over a private body in order to effectuate a financial contribution.40  “Entrustment” or 
“direction” “cannot be inadvertent or a mere by-product of governmental regulation.”41  The 
WTO Appellate Body has described the process of determining “entrustment” or “direction” as 
determining “whether an unbiased and objective investigating authority” would have found that 
there is “adequate evidence tending to prove or indicating” that the government gives 
responsibility to, or exercises authority over, an entity to carry out the function of providing a 
good to domestic users of that good.42  Petitioner has not cited to any evidence supporting these 
elements, and there is no such evidence in this case.  

WTO panels have determined that alleged “export restraints” do not constitute 
government-entrusted or government-directed provision of good under Article 1.1(a)(1(iv) of the 
Agreement on Subsidies and Countervailing Measures (“SCM Agreement”).  The WTO did so 
initially in US – Export Restraints, a dispute between the United States and Canada, in which the 
WTO panel concluded that an “export restraint” does not constitute a government-entrusted or 
government-directed provision of good because, through an “export restraint,” the government 
does not explicitly entrust or direct (i.e., delegate or command) a private entity to provide 
goods.43

Petitioner acknowledges the panel’s decision in US – Export Restraints, but contends that 
in this case the “GOC and the GBC do far more than simply restrain the export of logs.”44  There 
are two fundamental problems with this argument:  (1) the log export permitting process that was 
at issue in the US – Export Restraints case was more restrictive than the permitting process at 

38 Petition Vol. III at 124. 

39 Final Affirmative Countervailing Duty Determination: Dynamic Random Access Memory Semiconductors from 
the Republic of Korea, 68 Fed. Reg. 37122 (Dep’t of Commerce June 23, 2003) and accompanying Issues and 
Decision Memorandum at 47. 

40 Appellate Body Report, US – DRAMS, ¶ 113, WTO Doc. WT/D5296/AB/R (adopted June 27, 2005). 

41 Id. ¶ 114. 

42 See id.

43 Panel Report, United States-Measures Treating Exports Restraints as Subsidies, WT/DS194/R, circulated June 29, 
2001 (“Panel Report, US – Export Restraints”), ¶¶ 8.17, 8.44, 8.75. 

44 Petition Vol. III at 126. 
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issue here; and (2) the Petitioner never explains or provides any support for the proposition that 
the GOC and the GBC “do far more than simply restrain the export of logs.”  

Subsequent WTO decisions such as China – GOES45 and U.S. – Large Civil Aircraft
(Second Complaint) 46 have endorsed the Panel’s conclusion in US – Export Restraints that the 
nature of the government action – not the effect of the action – determines whether it constitutes 
a financial contribution.

Thus, Petitioner cannot simply rely on the alleged effect of the LEP process on market 
prices to claim that it is a countervailable subsidy.  Rather, Petitioner must show that the LEP 
process is an entrustment or direction to a private body to provide goods.  Here there has been no 
such demonstration and the Department, as a result, should decline to initiate on this program.   

In previous cases where the petitioner has provided no evidence of entrustment or 
direction with respect to export restraints, the Department has chosen not to initiate an 
investigation into these restraints.  For example, in Certain Kitchen Appliance Shelving and 
Racks From the People’s Republic of China the Department found that “{t}he petitioners have 
not adequately shown how these particular export taxes and licenses constitute entrustment or 
direction of private entities by the GOC to provide a financial contribution to producers of the 
subject merchandise.”47  As a result, the Department decided not to include China’s restraint on 
exports of wire rod in its investigation.  The Department similarly decided not to initiate an 
investigation with respect to export restraints in Pre-Stressed Concrete Steel Wire Strand from 
the People’s Republic of China48 and Certain Oil Country Tubular Goods (“OCTG”) from the 
People’s Republic of China49 for the same reason. 

In the Department’s recent Section 129 Determination Regarding Export Restraints,50 the 
Department agreed with the WTO Panel in United States – Countervailing Duty Measures on 

45 Panel Report, China – Countervailing and Anti-Dumping Duties on Grain Oriented Flat-Rolled Electrical Steel 
from the United States, ¶ 7.85, WTO Doc. WT/DS414/R (June 15, 2012). 

46 Panel Report, United States – Measures Affecting Trade in Large Civil Aircraft (Second Complaint), ¶ 7.959, 
WTO Doc. WT/DS353/R (Mar. 31, 2011) 

47 See “Countervailing Duty Initiation Checklist: Certain Kitchen Appliance Shelving and Racks from the People’s 
Republic of China,” C-570-942 (Dep’t of Commerce Aug. 22, 2008) at 29. 

48 See “Countervailing Duty Initiation Checklist: Pre-Stressed Concrete Steel Wire Strand from the People’s 
Republic of China,” C-570-946 (Dep’t of Commerce June 22, 2009). 

49 Certain Oil Country Tubular Goods (“OCTG”) from the People’s Republic of China, 74 Fed. Reg. 64,045 (Dep’t 
of Commerce Dec. 7, 2009) and accompanying Issues and Decision Memorandum at 113. 

50 Memorandum from Christian Marsh, Deputy Assistant Secretary for Antidumping and Countervailing Duty 
Operations to Paul Piquado, Assistant Secretary for Enforcement and Compliance, “Section 129 Proceeding: United 
States – Countervailing Duty Measures on Certain Products from the People’s Republic of China (WTO/DS437):
Preliminary Determination Regarding Export Restraints,” (Feb. 23, 2016); affirmed in Final Determination on the 
Initiation of Allegations of Export Restraints in Magnesia Bricks,” C-570-955, dated April 25, 2016; and

(Continued) 
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Certain Products from the People’s Republic of China regarding the lack of evidence supporting 
the petitioners’ allegations with respect to export restraints. Finding that the petition lacked 
evidence that a government gave responsibility to, or exercised authority over domestic 
producers to carry out the function of providing goods to domestic users in the PRC,51 the 
Department rescinded its decision to initiate on the petitioners’ allegations of export restraint 
subsidies. 

Here, just as in Magnesia Bricks from China and Seamless Pipe from China, Petitioner 
has provided no evidence that any government authority gave responsibility to or exercised 
authority over private forestry and harvesting companies “specifically to carry out the function of 
providing”  BC-sourced logs to any softwood lumber producer. Consequently, the Department 
has no basis on which to initiate an investigation into the alleged restraints on the export of logs 
from British Columbia. 

2. Petitioner Has Not Satisfied Its Evidentiary Burden for Showing an 
Export Restraint-Related Benefit to Softwood Lumber Producers 

In addition to failing to identify a financial contribution, Petitioner has failed to satisfy 
the evidentiary threshold established by the Department to support allegations that a supposed 
export restraint program with respect to an input provides a benefit to producers of subject 
merchandise.   

As the Department has repeatedly explained, any such allegation must be supported by 
empirical evidence demonstrating a clear linkage between the export restraint at issue and a 
divergence of prices in the domestic and world markets.  In OCTG from China, the Department 
did not countervail an alleged export restraint on coke on the following grounds: 

{T}here is no record evidence in this investigation, such as independent 
studies, demonstrating that the PRC’s export restraints could be linked to 
the divergence between Chinese domestic prices and world prices for coke 
over a period of time….  Furthermore, there is no long-term pricing data 
on the record demonstrating a clear link between the imposition of export 
restraints and the divergence of Chinese and world market prices of 
coke....52

Memorandum to Paul Piquado, Assistant Secretary for Enforcement and Compliance, “Section 129 Proceeding; 
United States – Countervailing Duty (CVD) measures on Certain Products from the People’s Republic of China 
(WTO/DS437): Final Determination for Certain Seamless Carbon and Alloy Steel Standard, Line, and Pressure Pipe 
from the People’s Republic of China (Seamless Pipe from the PRC),” C-570-957, dated April 25, 2016. 

51 Section 129 Preliminary Determination Regarding Export Restraints at 8. 

52 Certain Oil Country Tubular Goods (“OCTG”) from the People’s Republic of China, 74 Fed. Reg. 64,045 (Dep’t 
of Commerce Dec. 7, 2009) and accompanying Issues and Decision Memorandum at 113.  See also Certain 
Seamless Carbon and Alloy Steel Standard, Line, and Pressure Pipe from the People’s Republic of China: Final 
Affirmative Countervailing Duty Determination, Final Affirmative Critical Circumstances Determination, 75 Fed. 

(Continued) 
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Similarly, in Pre-Stressed Concrete Steel Wire Strand from China, the Department did 
not initiate an investigation into alleged government restraints on wire rod exports because 
“petitioners have not adequately shown how these particular export taxes and licenses constitute 
entrustment or direction of private entities.”53  The Department noted further that the petitioners 
also failed to provide “sufficient data regarding historic price and export trends” demonstrating a 
correlation with the imposition of export restraint.”54  And, in Certain Kitchen Appliance 
Shelving and Racks from China, the Department refused to initiate an investigation into alleged 
government restraints on exports of wire rod and nickel for similar reasons.  The Department 
noted that the petitioners “have not adequately shown how these particular export taxes and 
licenses constitute entrustment or direction of private entities” and failed to provide “sufficient 
data regarding historical price trends demonstrating a correlation with the imposition of the 
alleged export restraint.”55

Petitioner here has supplied none of the empirical analysis that the Department explained 
in the above-cited cases is required to establish that the alleged export restraint has caused BC 
domestic and world market prices to diverge.  Petitioner, for example, has provided no data 
linking any alleged divergence of domestic and export prices over time to the LEP process, nor 
has it provided any long-term pricing data.  Petitioner has failed to show how alleged export 
restraints in British Columbia (which, as explained above, function only as an export permitting 
process) have any impact on the fiber prices paid by producers and exporters of subject 
merchandise.  Petitioner’s proffer of isolated U.S. log prices at a single point in time, following 
its concession that grade-specific prices are not available,56 comes nowhere close to satisfying 
the high evidentiary standard required by the Department for alleged export restraints.  The 
limited and irrelevant evidence that Petitioner did supply leaves the Department with no choice 
but to conclude that Petitioner has failed to meet the evidentiary standard articulated by the 
Department. 

Reg. 57,444 (Dep’t of Commerce Sept. 21, 2010) and accompanying Issues and Decision Memorandum at 
Comment 31. 

53 See “Countervailing Duty Initiation Checklist: Pre-Stressed Concrete Steel Wire Strand from the People’s 
Republic of China,” C-570-946 (Dep’t of Commerce June 22, 2009). 

54 Id. at 33.  

55 See “Countervailing Duty Initiation Checklist: Certain Kitchen Appliance Shelving and Racks from the People’s 
Republic of China,” C-570-942 (Dep’t of Commerce Aug. 22, 2008) at 28. 

56 Petition Vol. III at 129. 
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3. Petitioner’s Allegations Concerning Logs Harvested from Private 
Lands Fails Equally on the Facts 

The Petition asserts that the B.C. LEP process contain “only limited exceptions.”57  That 
is simply not correct.  Under British Columbia’s LEP process, a massive volume of logs is in fact 
exported pursuant to the surplus test, and virtually all export requests are granted.

Petitioner claims that the LEP process and the fee-in-lieu prevent logs from private lands 
from being exported.  Both claims are factually incorrect.  British Columbia’s LEP process in 
fact did not impose any meaningful constraints on the export of private land logs from British 
Columbia during the POI.  Indeed, during the POI, approximately 56 percent of the Coastal 
private land harvest (both federal and provincial jurisdiction private lands) was in fact exported, 
totaling more than 2.6 million cubic meters of logs permitted for export.58  It is simply absurd to 
claim that the LEP process restrains log exports on private lands when over half the harvest is 
exported.

Also with respect to the fee-in-lieu, the vast bulk – about 85 percent – of private land 
harvest on the Coast is under federal jurisdiction for purposes of log export policy.  There is no 
fee-in-lieu imposed on exports of logs harvested from private lands.  As a result, approximately 
92 percent of logs exported from private lands during the POI required no fee-in-lieu.

Petitioner is likewise factually wrong concerning the supposed ban on the export of 
cedar, cypress, and high-value logs.59  There is in fact no ban on the export of cedar, cypress, and 
high-value logs harvested from private land under federal jurisdiction – the vast bulk of private 
land on the Coast.  Such logs can be – and in fact were – exported during the POI pursuant to the 
federal LEP process.

In addition, there are numerous other equally strong indicia demonstrating that the LEP 
process on private lands does not meaningfully impede export activity.  For example, during the 
POI, approximately 99 percent of B.C. private land log packages advertised under federal 
jurisdiction were approved for export.60  Of the 3.1 million cubic meters of federal jurisdiction 
private land logs advertised for export during the POI, less than one percent of the total volume 
advertised for export was not approved for export.61  This astonishingly high approval percentage 
for federal jurisdiction private land log exports is also representative of the approval level for 
private land logs under provincial jurisdiction. 

57 Petition Vol. III at 116. 

58 Data derived from British Columbia’s Harvest Billing System (“HBS”) and Log Export Information System 
(“LEXIS”).   

59 Id. at 118. 

60 Data derived from HBS and LEXIS. 

61 Id.
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Petitioner’s allegation rests on other factual errors as well.  For example, Petitioner’s 
claims rest heavily on its assertion that domestic log buyers who offer to purchase advertised log 
packages are not required to purchase the logs for which they submit offers.62  This statement is 
simply not correct.  Buyers offering to purchase advertised logs are contractually obligated to 
purchase those logs upon acceptance by the seller of the offer.

Petitioner also errs in its reliance on the letter from a former CEO of TimberWest,63 one 
of British Columbia’s largest exporters of logs harvested from private land.  The Department 
should discount TimberWest’s supposed grievance about its ability to export logs, as the 
company has voluntarily entered into contractual long-term commitments to supply substantial 
quantities of logs to certain domestic log buyers.   

In addition, aside from its substantial domestic supply commitments, TimberWest during 
the POI exported a substantial portion of its private land harvest.64  In these circumstances, 
TimberWest’s claims that it is harmed because of alleged export restraints ring hollow.   

Petitioner alleges that “only harvested logs may be considered for export.”65  This is 
wholly incorrect.  Under federal jurisdiction, standing timber in the B.C. interior can be 
considered for an export permit.66

Finally, Petitioner asserts that each sort for which export is to be considered must 
conform to minimum and maximum volume rules.67  However, as established at the SC Paper 
verification, the lower limit has not been applied since 2007 and the maximum limit applies only 
to application to advertise so therefore exporters can submit multiple applications to advertise on 
the biweekly list.68

The above facts amply demonstrate that British Columbia’s system for permitting exports 
of private land logs does not meaningfully constrain export activity.  In light of these facts, the 
Department has insufficient evidence before it upon which to initiate an investigation.  Canada 
emphasizes that the Department has applied a high evidentiary burden in recent cases involving 
alleged export restraints, and has refused to initiate where, as here, Petitioner fails to provide 

62 Petition Vol. III at 119. 

63 Id. at 128. 

64 Data derived from HBS and LEXIS. 

65 Petition Vol. III at 122. 

66 SC Paper GOC Verification Report at 6. 

67 Petition Vol. III at 122. 

68 Id. at 7. 
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empirical evidence linking the imposition of the supposed export restraint to a divergence 
between domestic and world market prices. 

B. Québec

The Petition alleges that the Government of Québec provides a financial contribution and 
a benefit to softwood lumber producers “to the extent that” it restricts the exportation of logs 
originating on private land.69  Citing no specific restraint, the Petition supposes that Québec 
induces wholly private and voluntary agricultural cooperatives (“marketing boards”) to sell logs 
exclusively to Québec sawmills, thereby indirectly restricting the export of those logs.  A benefit 
is alleged to be conferred by these voluntary associations of landowners “to the extent” that the 
Government of Québec requires (“entrusts or directs”) these voluntary associations to sell logs to 
Québec sawmills at prices alleged to be below those obtainable in international markets.  The 
Petition provides no direct evidence that Québec directs or entrusts anything and its suppositions 
fail when examined on their own and even more so when examined against the Department’s 
past experience with these same entities.  

The Department is familiar with the private forest marketing boards in Québec having 
met with them in prior proceedings in which the Department specifically found there to be no log 
export restrictions in Québec.  The Petition points to no new facts and offers nothing but 
supposition.  Supposition divorced from facts of public record readily available to Petitioner does 
not meet the statute’s requirement that allegations be “accompanied by information reasonably 
available to the petitioner supporting those allegations.”70

Because Petitioner ignores prior Department findings and relevant, dispositive evidence 
readily available to it, the Department should not initiate an investigation of the Petition’s 
allegation of an imaginary, indirect log export restriction.

1. The Department’s Documented History with the Private Forest 
Marketing Boards and Alleged Log Export Restrictions in Québec 
Shows Those Boards Are Antithetical to Sawmills and the Alleged 
Export Restrictions to Be Nonexistent 

In Lumber III, the Department determined that alleged log export restrictions in Québec 
were ineffective and did not provide a countervailable subsidy to softwood lumber producers.71

As in the current Petition, the petitioner argued log exports were suppressed by the presence of a 
restriction, not any lack of export demand for Québec logs.72

69 Petition Vol. III at 131. 

70 Section 702(b)(1) of the Tariff Act, 19 U.S.C. §1671a(b)(1). 

71 Certain Softwood Lumber Products from Canada, 57 Fed. Reg. 22,570, 22,592 (Dep’t of Commerce May 28, 
1992) (final affirmative CVD det.) (“Lumber III”).

72 Id.
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After investigating the allegation, the Department concluded that the petitioner provided 
“nothing beyond anecdotal evidence” to support its claims, including the assertion that there was 
a large export demand for logs from Québec.73  Pointing to the long history of log trade from the 
United States into Québec, the Department found that the petitioner failed to provide a credible 
reason why mills in Québec, which supposedly benefitted from significantly underpriced 
domestic logs, would buy, instead, a significant volume of expensive U.S. logs.74

More than a decade later in Lumber IV, the Department again had occasion to examine 
Québec’s private forest and in both the investigation and first review met with representatives of 
the private forest marketing boards.  The Department’s verification report in the First 
Administrative Review described its lengthy dialogue with the marketing boards: 

We met with officials representing three syndicates/marketing boards from 
the regions of Québec City, Estrie and Beauce.  The officials explained the 
history and purpose of the syndicates.  In the early 1950’s, borrowing a 
concept from the United Kingdom, the GOQ enacted legislation 
facilitating the creation of Syndicates.  The Syndicates are a means for 
private woodlot owners to jointly market their timber.  (Emphasis added) 

For all regions, the Syndicate office is responsible for develop {sic} a joint 
marketing plan for that region.  The role of the Syndicates in the 
marketing of timber from private lands varies among the 15 Syndicates.  
In some cases, the Syndicate negotiates terms and conditions for sale of 
timber by a woodlot owner to a sawmill.  In other cases, the Syndicate not 
only negotiates terms and conditions of sale, but also arranges for payment 
to the woodlot owner.  In some cases, the Syndicate actually negotiates a 
minimum price for timber.  The official from the Québec City region 
explained how his Syndicate office, like other Syndicates actually 
negotiate prices with the Québec Lumber Manufacturers Association.  The 
Syndicates explained that the Syndicates provide other services such as 
expertise on scaling, collecting payments, and regional newsletters where 
sawmills can advertise for purchase of logs in the region. 

The Syndicate representatives also explained the organizational structure 
of the Syndicates.  The Syndicates have a governing charter and by-laws.  
We took a copy of the Québec City Syndicate’s By-Laws and it is located 
at VE-15.  Each syndicate has a board of directors which oversees the 
development of the joint plan and ensures that required documents are sent 
to the Regie.  The Board of Directors consists of 18 members and has a 
President, Vice-President, Executive Council and committees that make 
marketing and administrative decisions.  (Emphasis added) 

73 Id.

74 Id.
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The officials from the Syndicates also detailed the eligibility for members 
of the Board of Directors. Directors must own a woodlot.  An individual 
with an interest that would conflict with the purpose of the Syndicate is 
barred from serving as a Director (i.e. owning a sawmill, sharing a 
corporate office with a sawmill that holds a TSFMA or being involved in 
the transportation of wood. 

We asked the Syndicate representative if large integrated wood product 
companies such as … that owned private woodlots could be members of 
the Syndicates.  The officials stated that these companies typically were 
not members because the wood they sourced from their private forests 
supplied their own mills.75

This publicly available background on the marketing boards, written by the Department, 
shows that Québec has been examined and found not to have effective log export restrictions, 
and that the Marketing Boards (or Syndicates) were designed specifically to provide pro-
competitive opposition to sawmills and to set their own rules, regulations, and plans. 

2. The Petition Mischaracterizes Its Own Evidence and Authorities 

The Petition’s description of the role Québec’s marketing boards or “syndicates” play in 
restricting log exports is misleading at best.76  Acknowledging that privately owned woodlots 
account for approximately 10 percent of forest land in Québec,77 the Petition asserts – without 
citation – that “most” of these private forest landowners participate in a number of regional 
“marketing boards” or “syndicates” established pursuant to the Act Respecting the Marketing of 
Agricultural, Food and Fish Products.78  To support this assertion the Petition states that “nearly 
69 percent of logs harvested from private land (including hardwood and pulpwood) in the fiscal 
year 2013-2014” was sold through the private forest marketing boards.79  Even though the 
Petition mixes in irrelevant hardwood and pulpwood to arrive at support for “most,” of necessity 
nearly one-third of all private forest logs are sold outside the marketing boards. 

75 Memorandum to Melissa G. Skinner, “Verification of the Questionnaire Responses Submitted by the Government 
of Quebec (GOQ)” at 14-15 (June 2, 2004).  A similar summary of Commerce’s discussion with an official “from 
the Quebec private woodlot owners association” appears in the verification report for the investigation, noting 
among other points:  “The official stated that the syndicates administer collective marketing plans and that each one 
follows a set of self-designed regulations” and “The official stated that the main goals of the syndicate are to analyze 
market access and wood prices as well as to promote the interests of private wood lot owners.”  Memorandum to 
Melissa G. Skinner, “Verification of the Questionnaire Responses Submitted by the Government of Quebec (GOQ)” 
at 28 (February 15, 2002). 

76 Petition Volume III at 132. 

77 Id.

78 Id. at 132-133. 

79 Id. at 133. 
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Disingenuously, the Petition uses the word “private” to argue that Québec encourages 
membership in the marketing boards by connecting that membership to registration with the 
Ministry of Forest, Fauna, & Parks as a “certified forest producer.”80  Even a cursory review of 
the cited materials shows this to be a false assertion.  None of those materials – including the 
governing law – ties membership in a marketing board to any government measure.  In fact, the 
next section of the Sustainable Forest Development Act makes clear that the regional entities to 
whom registration is made are agencies of the MFFP, not the private marketing boards.81  There 
simply is no support in the Petition – or in the real world – for the assertion that Québec ties 
government benefits of any kind to membership in the private marketing boards.  What emerges 
instead as the lone accurate statement in this section of the Petition is that participation in the 
private forest marketing boards is entirely voluntary.82  Voluntary private activity is not a 
sufficient basis upon which to initiate an investigation. 

3. Publicly Available Marketing Plans and Past Statements by 
Petitioning Interests in Maine Prove That Québec Does Not Restrict 
the Export of Private Land Logs 

The Petition understands how thin its claim is by twice qualifying its log export 
allegation with the phrase “to the extent that.”83  This is a prudent caution because available and 
controlling public evidence establishes that there are no restrictions on the export of private land 
logs “to any extent.” 

A simple web search will reveal at least a half dozen approved marketing plans on the 
web sites of various private forest marketing boards in Québec.  Review of those plans 
demonstrates that there is no factual support for Petitioner’s assertion that the Government of 
Québec restricts exports of private logs.84  There is no language in any of the plans that could be 
construed as the Government of Québec, or the boards themselves, limiting the export of logs.  
To the contrary, Section 1.m of the “Joint Plan of the Wood Producers of Beauce,” the marketing 
board covering private lands closest to the Maine border and included in the Petition as a 

80 Id. at 133, citing Section 131 of the Sustainable Forest Development Act. 

81 Id.; see Section 132 et al of the Sustainable Forest Development Act, Petition Exhibit 198. 

82 Id. at 134 

83 Petition Vol. III at 131 and 136. 

84 Joint Plan of Gaspésie Wood Producers, available at http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-
35.1,%20r.%2091/; Joint Plan of Mauricie Wood Producers, available at 
http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-35.1,%20r.%20106; Joint Plan of Côte-du-Sud Wood Producers, 
available at http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-35.1,%20r.%2073; Joint Plan of Abitibi-
Témiscamingue Wood Producers, available at http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-35.1,%20r.%2036;
Joint Plan of South Québec Wood Producers, available at http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-
35.1,%20r.%2082/; Joint Plan of Québec Wood Producers, available at 
http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-35.1,%20r.%20124/; Joint Plan of Beauce Wood Producers, 
available at http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-35.1,%20r.%2057/. 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



27

marketing board that sells pulp logs to the U.S.,85 states as one of its purposes “to cooperate with 
any organization on the provincial or national level for product marketing within and outside 
Québec.” 86  (Emphasis added) 

Even more damning than the language of the plan cited in the Petition is a public affidavit 
submitted by the Petitioner with the Lumber IV petition explicitly stating that U.S. mills have 
imported logs from private lands in Québec with ease on many occasions, reaching as much as 
approximately 17 million board feet of private logs in 2000.87

Petitioner has presented no credible evidence that the Government of Québec has 
imposed restrictions on the export of private logs.  The self-interested confidential declaration 
submitted by Petitioner from one alleged U.S. buyer and the accompanying analysis of alleged 
price offers88 do not begin to answer the plain language of the very marketing plans the Petition 
targets in its allegation, much less the Department’s own long history with the marketing boards 
and evidence previously provided by Petitioner demonstrating that there are no log export 
restrictions in Québec.  Petitioner’s claim is pure conjecture and does not establish that there are 
export restrictions on logs.

4. The Log Export Allegation Against Québec Fails to Meet the 
Statutory Standard by Not Providing a Sufficient Allegation of 
Government Action, Financial Contribution, or Benefit Supported by 
Information Reasonably Available to Petitioner 

The Petition’s log export allegation against Québec fails because it rests on suppositions 
and assertions that require an active misreading of the governing law and ignorance of the 
publicly available marketing plans that are alleged to constitute both the relevant government 
action and the financial contribution.  The allegation also fails because it swims against the tide 
of the Department’s own experience and verified examination of the marketing boards including 
the fact that they – not Québec – author their own marketing plans.  Finally, decades of real 
world economics defeats this allegation.  By the Petition’s own admission roughly one-third of 
the private forest logs in Québec are sold outside the Marketing Boards.  Those logs do not flow 
to the Petition’s imagined high-price U.S. market.  Instead, decades of trade experience 
(reflected in the Department’s own analysis in prior proceedings) shows the log flow to be 
heavily north from the alleged high-priced U.S. market to the allegedly low-priced Québec 

85 Petition Vol. III at 135-136 and Exhibit 268. 

86 See Exhibit B, Joint Plan of Wood Producers of Beauce, Law on the marketing of agricultural, food and fisheries 
(Chaper M-35.1, s. 81) (Nov. 1, 2016) (English  Translation). 

87 See Exhibit C, Affidavit of C. Charles Lumbert, Exhibit IV I-2 to the Petitions for the Imposition of Antidumping 
and Countervailing Duties: Certain Softwood Lumber Products From Canada (Apr. 2, 200l) (“Lumber IV Petition”);
see also Gouvernement of Quebec’s February 6, 2004 Supplemental Questionnaire Response at QC-13-QC-14 and 
Exhibit QC-S-118, in the First Administrative Review (Mar. 8, 2004).
88 Petition Exhibits 269 & 270.  It is noteworthy that the declarant’s conclusion supposes two explanations for non-
sales but makes no statement of actual cause based on personal knowledge.  These musings are not evidence. 
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market.  The Petition’s misstatements of fact and of law cannot overcome that long, well known 
history.  The Department should therefore refuse to initiate against Québec’s alleged log export 
restrictions. 

V. Bioenergy Programs 

A cardinal limiting principal of countervailing duty law is that to be countervailable, 
government assistance that meets the definition of countervailable subsidy must be provided, 
directly or indirectly, with respect to the manufacture, production, or export of the merchandise 
under investigation.89  A number of the “bioenergy” programs included in the Petition fail to 
contain even allegations, let alone facts, that could support a finding that the claimed assistance 
is with respect to the manufacture, production, or export of softwood lumber.  Instead, the 
Petition claims that alleged assistance, which benefits downstream non-subject merchandise 
products made from non-subject coproducts of softwood lumber production (wood chips, or 
wood pellets made from sawdust), can be the subject of an investigation against softwood lumber 
itself because of the effect on the bottom line of the corporate family that includes the sawmill in 
which the coproducts are produced.  Petitioner’s arguments also suggest that assistance to pulp 
and paper mills can be attributed to lumber mills merely by virtue of corporate affiliations.  
Nothing in the countervailing duty law or the SCM Agreement would countenance initiating an 
investigation on such allegations, let alone countervailing such a measure. 

A. Sustainable Development Technology Canada 

A prime example of a program alleged by Petitioner that does not provide assistance 
directly or indirectly to the manufacture, production or export of softwood lumber is the 
allegation regarding Sustainable Development Technology Canada (“SDTC”).90  The only 
instance of an alleged SDTC benefit in the forest sector identified by Petitioner is a reported 
grant to West Fraser Mills Ltd. for a plant to recover lignin from pulp waste produced at West 
Fraser’s pulp mill in Hinton, Alberta.  This is not a petition against lignin from Canada, however, 
but against softwood lumber.

Petitioner attempts to bridge the gap in its logic by noting that pulp waste results from the 
production of pulp, which is made from wood chips, can be a coproduct of lumber production.  
Thus, Petitioner argues, the assistance to lignin would be an incentive to make more pulp which 
would be an incentive to increase the production of lumber, so as to generate more wood chips 
for the pulp plant.

Apart from the utter lack of any economic basis for this allegation (suggesting that a 
program, adding value to what otherwise would be a low value waste product, would actually 
drive increased production of high value softwood lumber three levels upstream from the pulp 

89 Section 701(a)(1) of the Tariff Act, 19 U.S.C. § 1671(a)(1).  See also General Agreement on Tariffs and Trade, 
Art. VI.3, and Agreement on Subsidies and Countervailing Measures (“SCM Agreement”), Art. 10. 

90 Petition Vol. III at 144-148. 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



29

waste), the Petition identifies no legal basis for such attribution – because there is none.  Clearly, 
this would not be a direct subsidy to lumber.  Indirect subsidies could include, for example, 
subsidies to a cross-owned company that produces a product primarily dedicated as an input into 
the subject merchandise.  Petitioner’s allegation goes far beyond that, however, stretching the 
indirect subsidy concept to an absurd result.  The Department would not consider countervailing 
in a lumber case a government tax incentive for home buyers because increased demand for 
houses would increase the demand for lumber.  Here, the nexus to lumber is even more remote, 
since the assistance is downstream from a lower value coproduct of the subject merchandise.  
Further, it is unclear what the Department would use as the denominator in any calculation of a 
countervailable subsidy.  The Department would have to allocate the subsidy over the value of 
lignin, pulp waste, pulp, paper, wood chips, and lumber – an exercise impossible to carry out in 
practice.  For all these reasons the Department should decline to initiate an investigation on this 
allegation. 

Petitioner makes similarly flawed allegations regarding several provincial bioenergy 
programs.  The details are discussed at greater length below in the provincial program 
discussions, but a common theme of those allegations is government assistance for power 
generation projects that use wood chips, or wood pellets made from sawmill residues, as a source 
of biomass to fuel the energy production.  While vague on the specifics, these allegations appear 
to argue that since lumber mills are often part of integrated operations that may produce a 
number of forest products (such as lumber, pulp, paper, and wood pellets), assistance to any 
component of the corporate group that is associated with energy production using biomass is an 
indirect benefit to all components of the corporate group, including sawmills.  There is not, 
however, any clear allegation that a government has subsidized the production of energy actually 
used by a sawmill as an input to producing softwood lumber.  Absent such allegation and 
supporting evidence, there is no basis to initiate an investigation of these claimed subsidies. 

B. British Columbia Bioenergy Programs 

1. BC Hydro’s Load Displacement Program 

Petitioner fails to adequately articulate an alleged subsidy provided by BC Hydro to 
producers and exporters of subject merchandise through BC Hydro’s Load Displacement 
Program.91  As an initial matter, Petitioner’s response of December 5, 2016 to the Department’s 
deficiency questionnaire even further confirms that Petitioner’s allegation is limited to the BC 
Hydro Load Displacement Program.  As made clear in Petitioner’s Exhibit 310, at page 4, the 
Load Displacement Program is distinct from other PowerSmart activities.  Petitioner’s clarified 
allegation nevertheless still fails. 

BC Hydro, as the major electric utility in the Province, is required by law to ensure that 
its operations receive an adequate return and that it does not discriminate against any particular 
class of customer.  B.C. law requires that BC Hydro, as a regulated utility, “must not make, 

91 See Petition Vol. III at 153-62. 
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demand or receive an unjust, unreasonable, unduly discriminatory or unduly preferential rate for 
a service provided by it in British Columbia.”92

The core principles set forth in this statutory mandate underlie the Load Displacement 
Program, which BC Hydro designed to encourage customer-based power generation projects 
across a broad spectrum of its customer base, regardless of customer size and industry.  This 
broad applicability is confirmed by BC Hydro’s webpage introducing the program, attached at 
Exhibit E.  The Petitioner is therefore incorrect when it asserts that the Load Displacement 
Program is geared towards the “forest and wood products industry.”  The program contains no 
such limitation, either in its structure or in its use. 

Moreover, Petitioner’s allegation identifies only a small number of producers of subject 
merchandise in British Columbia that allegedly participate in the Load Displacement Program.93

In fact, no other B.C. lumber producer participated in the program.  If the Department conducts 
any investigation in this proceeding on an aggregate basis – as it always has in the past – it 
would be inappropriate to investigate alleged facts pertaining to only two specific individual 
producers.  As the Department explained in its previous countervailing duty investigation of 
softwood lumber from Canada: 

…we are conducting this investigation on an aggregate basis.  Therefore, 
we must examine and determine whether there is any benefit conferred on 
production and exportation of subject merchandise from Canada from this 
company-specific subsidy allegation.  This company-specific allegation 
involves a set of complex financial transactions between Tembec, its 
subsidiaries and SDI.  Although this program may provide a benefit to 
Tembec, we must analyze this allegation in the context of the larger 
aggregate nature of this investigation.  Consistent with section 
777A(e)(2)(B) of the Act, we are conducting this investigation on an 
aggregate basis because of the extraordinarily large number of Canadian 
producers.  This program is not available to softwood lumber producers, it 
is only available to one specific company.  Because we are not calculating 
company-specific subsidy rates and this allegation is only applicable to 
one specific company, we determine that it is not appropriate to analyze 
this program in the context of an aggregate final determination.94

92 See Exhibit D, Utilities Commission Act of British Columbia, [RSBC 1996] Chapter 473, Section 59 (Nov. 23, 
2016). 

93 See Petition Vol. III at 152. 

94 Certain Softwood Lumber Products, 67 Fed. Reg. 15,545 (Dep’t of Commerce Apr. 2, 2002) (“Lumber IV”), 
Issues and Decision Memorandum at 130-131 (emphasis added).  The Department cited a materially identical 
rationale to determine that it was not appropriate to include alleged subsidies to Skeena Cellulose Inc. (“Skeena”) in 
the Lumber IV investigation.  Id. at 131.  The Department continued this same approach with respect to Skeena in 
the first administrative review.  See Issues and Decision Memorandum: Final Results of Administrative Review:  
Certain Softwood Lumber Products from Canada (December 13, 2004), at 149, stating:  “{a}s this allegation is 

(Continued) 
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Consistent with its precedent and the logic articulated above in its previous investigation 
of softwood lumber from Canada, the Department likewise should reject Petitioner’s company-
specific allegation here, which on its face applies to only two producers and exporters of subject 
merchandise. 

In addition, the Petition is requesting an investigation of softwood lumber products – not 
pellets.  The Petition, however, requests that the Department investigate whether a pellet 
operation participated in the program.95  The Petition erroneously claims that pellets are a co-
product of lumber production,96 and that lumber production is “downstream” from pellet 
production.97  Petitioner is, again, simply incorrect.  Lumber production is not downstream from 
pellet production.  Pellets are a finished good, sold as a source of fuel to power plants, primarily 
for export to Europe.  The sawmill at issue does not burn pellets to produce energy for the 
sawmill.  Because Petitioner’s allegation concerning the pellet plant rests on erroneous factual 
assertions, the Department should reject the allegation on this ground as well. 

For the above reasons, the Department must refuse to initiate an investigation of the Load 
Displacement Program. 

2. BC Hydro’s Electricity Purchase Agreements 

In addition to its fatally flawed allegation with respect to BC Hydro’s Load Displacement 
Program, Petitioner also alleges that BC Hydro’s Electricity Purchase Agreements (“EPAs”) 
with producers and exporters of subject merchandise are countervailable because BC Hydro 
purchases electricity from the participants for more than adequate remuneration.98  This 
allegation is equally flawed.  The Department should decline to initiate an investigation of BC 
Hydro’s EPAs on both legal and factual grounds.

As an initial matter, the Department imposes a high evidentiary burden on petitioners for 
the initiation of an investigation into EPAs.  The Department very recently refused to initiate an 
investigation into the identical program now at issue in this case in its on-going proceeding on 
Supercalendered Paper from Canada.  As the Department explained in its decision not to 
investigate EPAs in that case, the allegation there “does not support an MTAR allegation, 

applicable to only one specific company, we continue to find that it is not appropriate to analyze this program in the 
context of an aggregate final results.” 

95 Petition Vol. III at 155. 

96 Petition Vol. III at 155 (“Producers of subject merchandise … have invested in technologies for the use of their 
lumber coproducts (i.e., pellets) as biofuel …”). 

97 Id. at 159 (“… benefits provided to cross-owned power plants…and the downstream lumber producers.”). 

98 Petition Vol. III at 162-69. 
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because the electricity is being sold at market prices.”99  The same conclusion is warranted here, 
as further explained below.  Notably, the Department also declined to initiate an investigation of 
an analogous energy purchase program in a different case, and again cited the absence of 
evidence to indicate that the electricity was being purchased at a non-market basis.100  And, in 
another recent decision on point, the Department again refused to initiate on an energy purchase 
program given the absence of “evidence to indicate that the {government} purchases electricity 
from {producers} at higher than market prices.”101  Consistent with its practice, including with 
respect to the identical program in a different proceeding, the Department should likewise 
decline to investigate BC Hydro’s EPAs with producers of subject merchandise. 

As noted above, BC Hydro is a regulated utility with an obligation to provide electricity 
service to the majority of the Province of British Columbia.  To do so, it must plan accordingly 
on a long-term basis and operate in a commercially sustainable manner.  Consequently, and like 
all utilities in North America, BC Hydro must balance the demand forecasts for electricity loads 
against the power supply forecasts for electricity resources, which would include alternatives 
such as upgrading or constructing BC Hydro power generation facilities that can cost billions of 
dollars.

Accordingly, as BC Hydro has explained, “{g}iven the long lead time necessary to build 
new power generation facilities and transmission infrastructure, BC Hydro must plan well into 
the future to ensure a continued flow of clean, safe, reliable and cost-effective electricity.”102

Careful planning is required to ensure BC Hydro’s electricity supply can meet the future 
electricity requirements of its customers.  To ensure a stable and reliable supply of electricity, 
BC Hydro obtains electricity from a variety of sources, including its own generating facilities, 
demand-side management initiatives (i.e., energy efficiency and conservation programs), short-
term purchases from the market (i.e., imports of electricity from the United States or Alberta), 
and long-term electricity purchase agreements with Independent Power Producers (“IPPs”) in 
British Columbia.  Thus, BC Hydro’s purchase of power from IPPs is part of a broader set of 
rational and cost-effective tools for the utility to help balance its long-term demand forecasting 
and supply constraints (British Columbia notes that utilities throughout North America also 
utilize this approach).  In fact, BC Hydro’s EPAs with IPPs are an integral and necessary part of 

99 Memorandum from Dana S. Mermelstein to James Maeder, Countervailing Duty Expedited Review: 
Supercalendered Paper from Canada; Analysis of New Subsidy Allegations (April 18, 2016), at 16.  See Petition 
Exhibit 326. 

100 Memorandum from Kristen Johnson to Melissa S. Skinner, Countervailing Duty Investigation on Steel Concrete 
Reinforcing Bar from Turkey; Decision Memorandum on Additional Subsidy Allegation (Nov. 25, 2013), at 3-4. 

101 Memorandum from Shane Subler to Thomas Gilgunn, Countervailing Duty Investigation:  Certain Oil Country 
Tubular Goods from the Republic of Turkey; Analysis of New Subsidy Allegations (Dec. 17, 2013), at 9. 

102 See Exhibit F, B.C. Hydro, Draft Integrated Resource Plan 2012, A Plan to Meet B.C.’s Future Electricity Needs 
(July 6, 2012) at ii. 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



33

BC Hydro’s long-term electricity supply strategy, accounting for approximately 25 percent of 
BC Hydro’s electricity supply. 

For the above reasons, for several decades, BC Hydro has entered into EPAs with scores 
of IPPs throughout the Province from a wide variety of suppliers, including wind, solar, and 
hydroelectric generation facilities.  In fact, roughly 100 IPPs throughout the Province and in a 
variety of sectors sold electricity to BC Hydro during the POI pursuant to various types of power 
purchase agreements, as demonstrated by Petitioner’s own Petition Exhibit 317.  Any entity 
capable of producing power is able to discuss establishment of, and potentially enter into, an 
EPA with BC Hydro.  The fact that some of these EPAs were with companies in the forestry 
sector in no way suggests that these EPAs are limited only to certain industries or sectors.  They 
are not.  Further, as Petitioner’s own Petition Exhibit 316 documents, BC Hydro’s Energy 
Procurement Principles emphasize, inter alia, fairness, transparency, and cost-effectiveness.  BC 
Hydro’s electricity procurement principles are not specific to any industry. 

Finally, Petitioner’s allegation against BC Hydro’s EPAs suffers from the same legal 
defects discussed above with respect to BC Hydro’s Load Displacement Program.  First, the 
allegation on its face pertains only to a small number of specific, individual lumber companies 
that hold EPAs with BC Hydro.  In the context of an aggregate investigation, however, the 
Department has acknowledged that the investigation of company-specific alleged benefits is not 
appropriate.103  Second, as explained above, Petitioner has failed to provide evidence to justify 
the attribution to sawmills (the producers of subject merchandise) of subsidies allegedly provided 
to pulp or paper mills, pellet plants or producers of other non-subject merchandise.  Thus, for the 
reasons set forth by Canada above, EPAs with pulp mills, paper mills, or pellet plants, for 
example, are beyond the scope of any investigation that the Department may initiate, which 
pertains only to softwood lumber.  The Department should also dismiss Petitioner’s allegation on 
these grounds. 

For the above-discussed reasons, Petitioner has failed to meet the high evidentiary burden 
required for the Department to initiate an investigation into EPAs.  The Department should, 
consistent with its prior practice, decline to initiate such an investigation. 

C. Ontario Northern Industrial Electricity Rebate Program 

Ontario’s Northern Industrial Electricity Rate Program (“NIER”) could not have provided 
a benefit to softwood lumber production during the period of investigation identified in the 
Petition or, for that matter, any period of investigation selected by the Department.  This is due to 
a compelling, straight-forward reason:  the NIER explicitly excludes softwood lumber facilities 
from program eligibility.104  The Department thus should not initiate an investigation on NIER. 

103 See Issues and Decision Memorandum Lumber IV (April 2, 2002) at 130-131 (emphasis added).  

104 See Exhibit G, Northern Industrial Electricity Rate Program (NIER Program) Program Rules, Ontario Ministry  
of Northern Development and Mines (2016) (“NIER Program Rules”) at 6, available at

(Continued) 
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Petitioner bears the legal burden in a CVD investigation to provide “information 
reasonably available” to support its allegations. 105  Petitioner’s allegation that NIER benefits 
softwood lumber producers is entirely circumstantial and is factually inaccurate.106  The Petition 
fails to provide any concrete evidence that softwood lumber operations could even have 
benefited from NIER. 

The NIER Program Rules explain that Ontario manufacturing facilities are eligible for 
benefits, “with the exception of facilities that are designated as Sawmills and Wood Preservation 
(3211) which would not be eligible for the NIER Program.”107  Furthermore, NIER is a facility-
specific program that is not generally available to Ontario companies.  That is, in order to receive 
NIER benefits, eligible facilities must submit facility-specific applications; moreover, the 
Ministry of Northern Development and Mines then calculates and distributes NIER benefits on a 
facility-by-facility basis.108  Accordingly, as a matter of both fact and law and in accordance with 
the Department’s regulations, 109 NIER could not have benefitted softwood lumber facilities, 
even through indirect means.  This is because all NIER benefits are explicitly tied to eligible 
(i.e., non-softwood lumber) facilities. 

The Department previously and unlawfully investigated NIER in Supercalendered Paper 
from Canada.  This should have no bearing on the Department’s initiation decision here.  As a 
threshold matter, the Department was wrong to investigate NIER in Supercalendared Paper
since no Ontario facilities manufacture supercalendared paper.  Here, the case for the 
Department not to investigate NIER is even stronger:  the program explicitly excludes sawmills 
from eligibility for any NIER benefits.  

In sum, the Department should not investigate NIER in this investigation.110  The Petition 
fails to meets its burden and initiation on this Ontario program by the Department would be 
inconsistent with U.S. law111 and Article 11 of the SCM Agreement.112

http://www.forms.ssb.gov.on.ca/mbs/ssb/forms/ssbforms.nsf/GetFileAttach/019-0297E~2/$File/0297E_Guide.pdf   
(last visited Dec. 6 , 2016) 

105 19 U.S.C. §1671a(b)(1). 

106 See Petition at Vol. III, p. 175. 

107 See Exhibit G, NIER Program Rules at 6 (emphasis and underline added), available at 
http://www.forms.ssb.gov.on.ca/mbs/ssb/forms/ssbforms.nsf/GetFileAttach/019-0297E~2/$File/0297E_Guide.pdf   
(last visited Dec. 6 , 2016) 

108 See Exhibit G, NIER Program Rules at 6, available at 
http://www.forms.ssb.gov.on.ca/mbs/ssb/forms/ssbforms.nsf/GetFileAttach/019-0297E~2/$File/0297E_Guide.pdf   
(last visited Dec. 6 , 2016) 

109 19 U.S.C. § 351.525(b)(5)(i) (“If a subsidy is tied to the production or sale of a particular product, the Secretary 
will attribute the subsidy only to that product.”). 

110 See e.g., Countervailing Duty Investigation Initiation Checklist: Certain Steel Nails from Oman, C-523-809 at p. 
20 (June 18, 2014) (“Petitioner did not submit an evidentiary basis that this allegation confers a benefit to Omani 
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D. Québec Power Purchase Program 

The Petition alleges that Québec’s Power Purchase Program 2011-01 (PAE 2011-01) 
(Programme d’achat d’électricité), under which Hydro-Québec Distribution purchases electricity 
from forestry biomass plants in Québec, results in the government purchasing a good (electricity) 
for more than adequate remuneration (MTAR).  Included in the allegation is an assertion that 
under these agreements Québec is also providing steam to companies for less than adequate 
remuneration (LTAR).  

As detailed above, government assistance must be provided, directly or indirectly, to the 
manufacture, production, or export of the merchandise under investigation.113  The purchase of 
electricity from biomass plants does not qualify as countervailable government assistance 
because it is not provided for the manufacture, production, or export of softwood lumber.  
Regardless, the information in the Petition indicates that certain contracts were not in effect for 
purposes of alleged benefits during the presumptive POI (April 1, 2015-March 31, 2016).  
Accordingly, the Petition fails to identify a financial contribution and benefit during the POI. 

As an initial matter, the Petition does not include full English translations of exhibits that 
allegedly support this subsidy claim.  Petitioner does not provide a full translation of PAE 2011-
01 in Exhibit 339, or of the documents provided in Exhibits 340, 346, 347 (which is the contract 
with PF Résolu Canada Inc.), 349 (which is the contract with Chantiers Chibougamau Ltée.) or 
352, to name a few.  The Department’s regulations require that “{a} document submitted in a 
foreign language must be accompanied by an English translation of the entire document or of 
only pertinent portions, where appropriate, unless the Secretary waives this requirement for an 
individual document.  A party must obtain the Department’s approval for submission of an 

nail producers.  As such, we recommend not initiating an investigation into this allegation.”) (emphasis added); 
Countervailing Duty Investigation Initiation Checklist: Frozen Warmwater Shrimp from Ecuador, C-331-803 at 
p. 16 (Jan. 17, 2013) (“The petitioner was unable to identify any shrimp producers or processors located either in 
ZEDEs or in the predecessor “free zones.”  Therefore, we recommend not initiating an investigation with respect to 
this alleged subsidy program.”); Notice of Initiation of Countervailing Duty Investigations:  Live Swine from 
Canada, 69 Fed. Reg. 19,818, 19,821 (April 14, 2004) (“Because swine producers are not ruminant producers, this 
program would not benefit subject merchandise production.  Although the petitioners contend that…this program 
may have been extended to swine producers, the petitioners do not provide sufficient evidence, beyond mere 
speculation, to support this allegation.  Therefore, because the petitioners have not met the requirements of section 
702(b) of the Act, we are not initiating an investigation of this program.”) (emphasis added). 

111 19 U.S.C. § 1671(a)(1) (“{T}he administering authority determines that the government of a country or any 
public entity within the territory of a country is providing, directly or indirectly, a countervailable subsidy with 
respect to the manufacture, production, or export of a class or kind of merchandise …”) (emphasis added). 

112 “An application … shall include sufficient evidence of the existence of (a) a subsidy and, if possible, its amount 
… Simple assertion, unsubstantiated by relevant evidence, cannot be considered sufficient to meet the requirements 
of this paragraph.”  SCM Agreement Art. 11.2.  “The authorities shall review the accuracy and adequacy of the 
evidence provided in the application to determine whether the evidence is sufficient to justify the initiation of an 
investigation.”  SCM Agreement Art. 11.3. 

113 Section 701(a)(1) of the Tariff Act, 19 U.S.C. § 1671(a)(1).  See also General Agreement on Tariffs and Trade, 
Art. VI.3, and SCM Agreement Art. 10.   
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English translation of only portions of a document prior to submission to the Department.”114

We are unaware of the Department granting Petitioner permission to translate only portions of 
the documents, but regardless, the Department has not been provided with translations of the 
pertinent portions of certain documents, and for most of these documents (particularly the PAE 
2011-01 and the contracts), the documents in their entirety should be translated.  These 
allegations should be rejected on the basis that Petitioner has not complied with the regulations 
by providing the necessary English translations. 

In any event, the list of contracts provided in Exhibit 338 show that the entities that have 
contracts with Hydro-Québec are mostly legal entities unrelated to any lumber producing entities 
as shown by their name such as “Energie,” “Bioénergie,” or “Cogénération.”  Or, the entities 
listed do not produce lumber at all.  For example, Innoventé Inc. was a company that developed 
technologies and processes for transforming organic residues like chicken and cattle manure, 
municipal wastewater treatment plant sewage, food processing wastes and pulp and paper mill 
sludge into a dried bio-energy material.115  Affiliation, and even cross-ownership, alone is a 
legally insufficient basis to attribute the alleged subsidization of electricity at biomass companies 
to the production of lumber by separate companies, and the Petition fails to explain much less 
justify any attribution of the alleged benefit to the subject merchandise. 

The Petition particularly calls out Boisaco Inc. (“Boisaco”), EACOM Timber 
Corporation (“EACOM Timber”), and Chantiers Chibougamau Ltée. (Inc.) (“Chantiers”) as 
lumber producers whose biomass will be used to fuel power plants.116  The Boisaco claim relates 
to a project for a 9-MW cogeneration with partner Hydromega Services, an independent 
renewable energy producer, planned for 2019.117  The Boisaco claim as to Sacré Coeur 
referenced in Exhibit 346 (which was not fully translated), indicates that the project would not be 
constructed until 2016 and that Boisaco’s share would only be 15 percent of that entity.  
Regarding EACOM Timber, as shown in Exhibit 354 to the Petition (which was not fully 
translated), the contract is between the entity Cogénération Val d’Or S.E.C. and Hydro-Québec, 
not between EACOM Timber and Hydro-Québec, and Hydroméga Services, an independent 
renewable energy producer, will develop the project.  The article also indicates that it will be 
mid-March 2018 before the project is functional.  In the contract between Chantiers and Hydro-
Québec provided in Exhibit 349 (which was not fully translated), section 4.1 states that the 
guaranteed date of commencement of deliveries (Date garantie de début des livraisons) is March 
19, 2018 (19 mars 2018), which is after the POI.  

114 19 C.F.R. § 351.303(e). 

115 See https://www.sdtc.ca/en/portfolio/projects/shoctm-sechage-et-hygienisation-par-oxygation-controlee-or-
drying-and (last visited Dec. 2, 2016). Fortress Specialty Cellulose Inc. produces a chemical refined bleached pulp 
(dissolving pulp). http://fortresspaper.com/company/fortress-speciality-cellulose/ Fibrek produces northern bleached 
softwood kraft pulp. http://www.resolutefp.com/installation_site.aspx?siteid=157&langtype=4105.   

116 Petition at 177. 

117 See Exhibit 353. 
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Petitioner downplays the post-POI timing of these projects by asserting that 
“{i}rrespective of delivery date, evidence reasonably available to Petitioner indicates that the 
GOQ’s provision of financial incentives and subsidies for the cogeneration plants were an 
essential factor for entering into the PAE 2011-01 program.”118  But Petitioner cites to no direct 
evidence in support of these statement.  The only citation Petitioner included in the Petition was 
a statement by Boisaco that a cogeneration plant would use its bark, which would in turn 
increase Boisaco’s profitability.119  Hopeful predictions of future profits from a future operation 
are not evidence of a benefit during the POI. 

There is no support for the argument that, even if purchases of electricity are made at 
MTAR, such profit would flow to softwood lumber production.  The separate entities involved in 
these projects have their own profit and loss statements and will be acting in their own 
commercial interests.  The Department should not initiate any investigation of Québec’s 
bioenergy program. 

VI. Tax Programs 

A. The Petition Fails to Substantiate its Allegation with Respect to the B.C. 
Motor Fuel Tax Refund 

The Department should not initiate an investigation of the alleged motor fuel tax refund 
because the Petition fails to substantiate its claim that the program confers a countervailable 
benefit to producers and exporters of softwood lumber. 

The British Columbia motor tax refund program permits purchasers of standard fuel to 
apply for a tax refund for the portion of the tax paid on standard fuel for which they could have 
used lower-taxed colored fuel.  The program, by design, does not confer a benefit, because it is 
intended simply to rectify situations where a fuel purchaser has paid a higher fuel tax than 
necessary.  Section 22 of the Motor Fuel Tax Act specifies that the tax refund is available only 
when the higher-taxed standard fuel was used for a purpose “for which coloured fuel is 
authorized to be used.”120  Therefore, the tax refund program is nothing more than a mechanism 
to ensure that a purchaser does not pay higher tax rates than that to which the purchaser is 
already entitled under separate provisions of the Act.

The only support that Petitioner offers to substantiate its claim that the tax refund confers 
a benefit is a compendium prepared by the Ontario Chamber of Commerce, entitled “Helping 
Ontario Businesses Emerge Stronger.”121  As indicated by the title, as well as the contents of the 

118 Petition Vol. III at 183. 

119 See Petition Vol. III at 184 and Exhibit 346.   

120 [RSBC 1996], Ch. 37; Petition Exhibit 387 § 22. 

121 See Petition Vol. III at 220 and Exhibit 393. 
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document, the purpose of the compendium is to provide recommendations to the Government of 
Ontario on ways to enhance the competitive environment for businesses in Ontario.  The 
document bears no relation to British Columbia; nor does it rely on any data relating to the 
British Columbia tax refund program.  In fact, British Columbia is mentioned only as an example 
of one of “{s}everal Canadian provinces and territories” that supposedly operate a similar tax 
refund system.  Therefore, the compendium is simply irrelevant in establishing whether the tax 
refund program administered by the Government of British Columbia confers any benefit to 
lumber producers operating within its boundaries. 

Moreover, the Petition does not provide any evidence to support its conclusory claims.  
For example, the Petition does not provide any explanation or data to substantiate the 
compendium’s assertion that the tax refund program in British Columbia “translates to savings of 
up to 21 cents per litre for qualifying industries.”122  In light of these deficiencies, the 
Department cannot rely on the compendium because it provides no factual support for its claim 
that the tax refund program confers a benefit.

Even if the Department were to consider that the tax refund program is intended to confer 
a benefit, the Petition still fails to provide any evidence that any lumber producers in British 
Columbia actually received a benefit from the tax refund program.  The Petition, astonishingly, 
merely provided an exhibit containing a list of all sawmills in the Province, and did not even 
attempt to identify whether any of those sawmills actually applied for or received a tax refund 
under the program.123  Moreover, the accuracy of the list of sawmills itself is questionable, 
because several of the facilities listed in the “Sawmills Outside of the Metro Vancouver Area 
Located in British Columbia” have addresses that are not even in British Columbia.124  The 
Petition provides no information on whether these sawmills operate in British Columbia, or how 
they would otherwise benefit from the tax refund program. 

The tax refund program would also only be applicable to authorized vehicles operated by 
the sawmills listed in the exhibit.  The Petition fails to indicate whether any of these sawmills in 
fact operated such vehicles, and if so, whether any of these sawmills actually applied for, or 
received, a tax refund during the POI. 

The Department should also reject Petitioner’s allegation because it disregards the 
structure of the lumber industry in British Columbia.  As the Department is well aware through 
its experience with the prior investigation of Canadian softwood lumber, few, if any, lumber 
producers perform their own logging, processing, or transport activities. Rather, most of these 
services are provided by unaffiliated third-party contractors.  These third-party contractors – not 
the sawmills – would apply for and receive any tax refund under the program.  Therefore, to the 

122 Id. at 220 and Exhibit 393. 

123 See id. at 219-220 and Exhibit 392. 

124 See id. at Exhibit 392 (listing many sawmills in Alberta). 
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extent that there was a benefit arising from the tax refund program, any such benefit would 
accrue to those third-party contractors, not the sawmills producing lumber. 

For these reasons, the Petition is deficient on its face because it fails to provide any 
evidence that the motor fuel tax refund program confers a benefit to producers of subject 
merchandise.  The Department therefore should not initiate an investigation on this program. 

B. The Petition’s Allegations Regarding Alberta’s Fuel Tax Exemption 
Program Do Not Provide a Basis for Initiation 

Petitioner claims that Alberta provides countervailable subsidies to softwood lumber 
producers by providing tax exemptions and tax rebates for fuel used for off-road commercial 
purposes.  Petitioner identifies three programs:  the Prescribed Off-Road Percentage (“PROP”) 
Program, the Tax-Exempt Fuel Program for Marked Fuel, and the Tax Rebates for Clear Fuel.
All of these programs were previously part of Alberta’s Tax-Exempt Fuel Use Program 
(“TEFU”) until rebates for clear fuel used off-road in licensed vehicles, machinery and 
equipment (which also included PROP rebates) ended in 2011.  The remaining marked fuel 
exemption program (which we refer to as TEFU) allows for tax exemption for marked fuel, with 
an allowance for rebates for clear fuel in limited circumstances, essentially where marked fuel is 
not available.  For the reasons discussed below, Petitioner’s claims are unsupported and should 
be dismissed as inadequate to justify initiation of any investigation with respect to these 
programs. 

1. Alberta Eliminated PROP in 2011 and Petitioner’s Allegation That 
PROP Should Be Treated as Non-Recurring Is Inconsistent With the 
Department’s Regulations 

As Petitioner correctly noted, the PROP program, which provided tax rebates to 
companies for use of clear fuel by licensed vehicles, ended in February 2011125 – more than four 
years before the period of investigation requested by Petitioner.  Petitioner nonetheless argues 
that the Department should countervail this now defunct program by allocating any benefit “over 
the producer’s average useful life pursuant to 19 C.F.R. § 351.524.”126  Petitioner is mistaken.  
Such an allocation of a benefit over the average useful life under 19 C.F.R. § 351.524 is reserved 
for non-recurring benefits – and PROP is not a non-recurring benefit.  “The Secretary will 
normally treat the following types of subsidies as providing recurring benefits: Direct tax 

125 See Exhibit H (Alberta Treasury Board and Finance, Tax and Revenue Administration, Alberta Fuel Tax Act – 
Information Circular (PROP-1, Sept. 21, 2010), available at 
https://web.archive.org/web/20131128173147/http://www.finance.alberta.ca/publications/tax_rebates/fuel/PROP1.ht
ml (last visited Dec. 3, 2016)) (“Effective 12:01 a.m., February 25, 2011, the Tax Exempt Fuel Use (TEFU) rebate 
for licensed vehicles, including Prescribed Rebate Off-road Percentages (PROP), is eliminated.”); Petition Exhibit 
399 (same).  We note that we are including Exhibit H, rather than citing to Petition Exhibit 397 because Petition 
Exhibit 397 is incomplete.  See Petition Vol. III at 226 (“Based on information reasonably available to Petitioner, the 
PROP program may have expired on February 25, 2011.”).  

126 See Petition Vol. III at 226.  
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exemptions and deductions; exemptions and rebates of indirect taxes or import duties ….”127

The Alberta tax rebates provided through the PROP program fit squarely within the tax 
categories identified in this non-exclusive list of recurring benefits.

In contrast, “{the} Secretary normally will treat the following types of subsidies as 
providing non-recurring benefits:  equity infusions, grants, plant closure assistance, debt 
forgiveness, coverage for operating losses, debt-to-equity conversions, provision of non-general 
infrastructure, and provision of plant and equipment.”128  These types of payments listed as 
non-recurring are of a fundamentally different nature than the PROP tax rebate.  Further, under 
section 351.524(c)(2), one of the factors the Department considers in determining whether a 
program is non-recurring is whether the program can be tied to “capital structure or capital assets 
of the firm.”129  The fuel rebates under PROP were plainly not tied to capital investment, capital 
structure, or capital assets of a beneficiary company, and Petitioner does not so allege.

Contrary to the disparate lists of recurring and non-recurring benefits above and the plain 
language of section 351.524, Petitioner mischaracterizes the Department’s decision in Certain
Pasta from Italy and completely ignores the Department’s requirements for finding benefits 
non-recurring under section 351.524(c)(2)(i)-(iii).  When trying to draw a comparison between 
Article 62 at issue in that case and PROP,130 Petitioner claims that PROP is similar because 
Article 62 required authorization from the Government of Italy.131  The Department, though, 
considered that the Article 62 program, first, “was dependent upon companies making specific 
investments” in infrastructure and, second, that the “subsidy was tied to capital assets of the 
firm” receiving the benefit.132  PROP was neither dependent upon companies making any kind of 
specific investment relating to their fuel or any other costs, nor was it tied to any company’s 
capital assets (and Petitioner does not so allege).  Indeed, PROP and the Article 62 program are 
very different programs.  Article 62 promoted investment in disadvantaged areas by providing 
tax credits for one-time equipment or building costs;133 whereas PROP, as a part of Alberta’s 
TEFU program, provided tax rebates for fuel for off-road activities.134

127 19 C.F.R. § 351.524(c)(1) (emphasis added).   

128 Id.

129 Id. § 351.524(c)(2)(iii). 

130 See Petition Vol. III at 226.  

131 Id.

132 Certain Pasta from Italy:  Preliminary Results of the Tenth Countervailing Duty Administrative Review, 72 Fed. 
Reg. 43,616, 43,620 (Dep’t of Commerce Aug. 6, 2007). 

133 72 Fed. Reg. 43,620. 

134 See Exhibit H (discussing the program’s coverage of multiple fuel invoices).  
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Accordingly, since the PROP program ended in 2011 and was not a non-recurring 
program, there were no benefits from PROP during the 2015-2016 period of investigation, and 
there is no basis for initiating an investigation with respect to PROP.  

2. Petitioner Does Not Allege Sufficient Facts to Warrant Investigation 
Of Alberta’s Marked Fuel Tax Exemption and Clear Fuel Rebate 

As noted above, Alberta’s Tax-Exempt Fuel Program for Marked Fuel and Alberta’s Tax 
Rebates for Clear Fuel are complementary aspects of a single program, TEFU.  TEFU provides a 
partial fuel tax exemption of 9 cents per litre of marked fuel to eligible companies and 
municipalities when fuel is used in unlicensed vehicles, machinery, and equipment for qualifying 
off-road activities.135  Companies that would otherwise receive the tax exemption for marked 
fuel can receive the rebate for use of clear fuel when marked fuel is not otherwise available.136

Because this exemption and rebate constitute two aspects of the TEFU program, we address 
TEFU collectively, rather than as two separate programs as Petitioner did.137

The Department should not initiate an investigation on this program because the TEFU 
exemption and rebate provide no special benefits to softwood lumber producers.  Further, 
Petitioner has not provided any evidence, either in the Petition or in its December 5, 2016 
Response to Supplemental Questions, that indicates TEFU is either de jure or de facto specific 
under U.S. countervailing duty law.138

Contrary to Petitioner’s allegations, particularly in the December 5th filing,139 eligibility 
for TEFU does not consider the industry in which the enterprise operates.  TEFU is not a specific 
forestry-related program, rather it is a broad program that can be accessed by any company or 
municipality that meets the eligibility criteria established in the Fuel Tax Act and Fuel Tax 
Regulation.140

135 See Exhibit I, Alberta Treasury Board and Finance, Tax and Revenue Administration, Alberta Fuel Tax Act -- 
Information Circular § 5 (FT-3R2, Jan. 20, 2016), available at
http://www.finance.alberta.ca/publications/tax_rebates/fuel/ft3.html (last visited Dec. 3, 2016)) (noting the partial 
exemption is “$0.09 per litre”).  

136 See Petition Exhibit 396 §§ 23(1)l, 23(5.1) (Alberta Fuel Tax Regulation, A.R. 62/2007). 

137 See Petition Vol. III at 227-31.   

138 19 U.S.C. §§ 1677 (5A)(D)(i)-(iv). 

139 See Petitioner’s Response to the Department’s Supplemental Questions (Dec. 5, 2016) at 12. 

140 See Petition Exhibit 395 § 9 (Alberta Fuel Tax Act, S.A. 2006, Ch. F-28.1); Petition Exhibit 396 (Alberta Fuel 
Tax Regulation, A.R. 62/2007); Exhibit I § 5 (broadly defining consumer uses of marked fuel that meet eligibility 
requirements).  
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Indeed, TEFU applies to potentially any industry in Alberta.  As Petitioner noted,141 the 
“Declaration of Tax Exempt Fuel User” used by entities to claim the tax exemption certificate 
lists twenty-one different industries and a twenty-second catch-all category (“other”).142  The 
listing of industries in the Declaration is the only evidence cited by Petitioner in support of its de
jure specificity allegation – and it does not support that allegation (Petitioner provided no new 
evidence in its December 5th filing).143  The eligibility criteria for TEFU are clearly specified in 
the Fuel Tax Act and Fuel Tax Regulation – and there is no listing of industries and no limitation 
by industry.144  While categories of industry are checked off in the application process, the 
declaration allows for an “other” category, and eligibility for a TEFU certificate is not limited to 
any specific industries.

Furthermore, Petitioner does not allege that the Alberta government has any discretion to 
approve or reject an applicant based upon considerations that go beyond the criteria clearly 
outlined in the Fuel Tax Act and Fuel Tax Regulation.  Given that eligibility for TEFU is 
generally available to potentially any industry in Alberta and because Alberta follows specific 
statutory and regulatory criteria in determining eligibility, this program cannot be considered de 
jure specific under U.S. countervailing duty law. 

Because TEFU is not de jure specific, Petitioner must allege sufficient facts that the 
program is de facto specific in order to warrant initiation of an investigation of this program.  
Petitioner has not alleged such facts (either in the Petition or in its December 5th filing) that even 
begin to show that TEFU is de facto specific under U.S. countervailing duty law.145

Petitioner asserts, based only upon a single document from September 2000 (16 years 
ago, which predates Lumber IV), that “the forestry industry is one of the largest users of fuel for 
off-road purposes” and “{a}s a result, the forestry industry received a disproportionately large 
amount of the subsidy.”146  The document cited by Petitioner says no such thing.  It says only 
that:

Alberta provides tax exemptions and rebates on fuel used off-road for 
commercial purposes, in order to remove the fuel tax on inputs to primary 

141 See Petition Vol. III at 227-31. 

142 See Petition Exhibit 403 § 4 (Alberta Treasury Board and Finance, Tax and Revenue Administration, Declaration 
of Tax Exempt Fuel User).   

143 See Petition Vol. III at 227-31; Petitioner’s Response to the Department’s Supplemental Questions (Dec. 5, 2016) 
at 12 (referring only to information included in the Petition). 

144 The prescribed uses are listed in Section 8(3) of the Alberta Fuel Tax Regulation, A.R. 62/2007, § 8(3) 
(consolidated up to 3/2014), see Petition Exhibit 396. 

145 19 U.S.C. § 1677(5A)(D)(iii). 

146 See Petition Vol. III at 299 and nn. 877-78 (referring to Petition Exhibit 405).  
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resource industries, such as forestry, mining, oil and gas, and well 
servicing, which use large amounts of fuel off-road.  TEFU is not limited 
to these industries.147

Petitioner has provided no further basis for its assertion that Alberta’s forestry industry 
disproportionately utilizes TEFU.  In fact, when asked by the Department to clarify its de facto
specificity claim, Petitioner only cited back to this single document from September 2000.148

And Petitioner does not make any allegation that the actual recipients are limited in 
number, that an enterprise or industry is a predominant user, that an enterprise or industry is 
favored over others, or that recipients are limited geographically.  Petitioner’s December 5, 2016 
Response to the Department’s Supplemental Questions makes crystal clear, with its citation to 
sub-item III in the statute (771(5A)(D)(iii)(III)), that Petitioner claims only that “the forestry 
industry received a disproportionately large amount of the subsidy.”149

The Petition did not provide any evidence that supports this claim, and Petitioner’s 
December 5, 2016 Response to the Department’s Supplemental Questions did not provide any
new evidence supporting the TEFU allegations in the Petition.  Rather, Petitioner has continued 
to rely only on what was included in the Petition:  the TEFU certificate declaration and the 
September 2000 document.  Nothing else. 

In short, Petitioner’s allegations with respect to TEFU are entirely inadequate as a basis 
for initiating a countervailing duty investigation on the programs identified in the Petition.

VII. Additional Programs 

A. Export Development Canada – Export Guarantee Program 

The Petition alleges that Export Development Canada (“EDC”) provides an export 
subsidy through an Export Guarantee Program (“EGP”) which, the Petition claims, provides a 
benefit “equal to the difference between the amount the recipient pays for the loan with the 
government-provided guarantee and the amount the recipient would pay for a comparable 
commercial loan that it could actually obtain in the market absent the government-provided 
guarantee.”150  While acknowledging that the cost of any fee for the guarantee fee must be taken 
into account in making this comparison, the Petition fails to make any effort to provide 
information on such guarantee fees, or to demonstrate how the interest rate charged on such 

147 See Petition Exhibit 405 at 11 (Alberta Business Tax Review Committee, Alberta Business Tax Review -- Report 
and Recommendations (Sept. 2000)). 

148 See Petitioner’s Response to the Department’s Supplemental Questions (Dec. 5, 2016) at 12. 

149 Id. 

150 See Petition Vol. III at 235. 
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guaranteed loans, plus the guarantee fee, provides a benefit compared to the rate that commercial 
banks would charge for the loan without the guarantee.  For that reason alone the Petition 
allegation is deficient and should be rejected.151  Beyond that, when information about the EDC’s 
guarantee fees on loans to finance foreign held inventory is taken into account, it is plain that 
there is no subsidy.

Put simply, use of the EGP does not “reduce costs” to exporters since the exporter 
benefitting from an EGP still pays the lending bank’s interest rate, plus a significant guarantee 
fee. The combination of the interest rate plus the guarantee fee is intended to match the overall 
cost of a loan not guaranteed by an EGP.  Indeed, the cost of an EGP guaranteed loan can be 
higher where the bank does not reduce its interest rate to take into account the EGP.  In most 
cases, a loan with an EGP guarantee will be more expensive for the borrower than a loan without 
an EGP. 

More specifically, EDC charges a guarantee fee for loans financing foreign held 
inventory at a cost to the borrower for the guarantee fee of either 50 basis points for inventory in 
which the lending bank has a perfected security interest, or 125 basis points for inventory where 
the bank does not have a security interest.  These rates are higher than the rates for inventory 
held in Canada in order to compensate for the additional risk associated with delays in enforcing 
on foreign collateral.  

The Petition fails to address this guarantee fee or otherwise show how the interest rate 
charged on an EGP guaranteed loan, plus the EDC guarantee, results in the borrower receiving 
any benefit compared to what it would have to pay on a comparable commercial loan without the 
EDC guarantee.

Because the Petition fails to properly allege that the EDC EGP is countervailable, an 
affirmative critical circumstances finding is precluded. In order for the Department to make an 
affirmative critical circumstances finding in a countervailing duty case, the Department must 
find both a massive increase in imports over a relatively short period of time and that there is a 
reasonable basis to believe or suspect that one of the programs under investigation is inconsistent 
with the Subsidies Agreement.152  Petitioner alleges only one subsidy as being inconsistent with 
the Subsidies Agreement – the EGP.153  If the Department declines to initiate on this program, 
then the requirement of a countervailable subsidy that is inconsistent with the Subsidies 
Agreement would not be met, and thus critical circumstances cannot be justified. 

151 While not dispositive of anything even if true, we note that the reference at page Petition 233 to a $200 million 
aid package for the forestry industry in 2009 has nothing to do with EDC or the EGP – the aid package does not 
expressly include EDC’s EGP, but merely lists it as a program that EDC offers.  In fact, the EGP program is not 
funded by federal budgetary outlays at all, as EDC funds its operations from revenues generated from its programs. 

152 See Section 703(e)(1) of the Tariff Act, 19 U.S.C. § 1671b(e)(1). 

153 See Petition Vol. I at 106–07. 
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VIII. Issues in the Conduct of the Investigation 

A. The Investigation Should Be Conducted on an Aggregate Basis 

Under 777A(e)(2)(B) of the Act, the Department is authorized to conduct countervailing 
duty proceedings on an aggregate basis, where it is not practicable to determine individual 
countervailable subsidy rates that would be meaningful and representative of all the subject 
merchandise because of the large number of exporters or producers involved in the investigation.  
The Department used this authority in its prior Lumber proceedings and conducted those 
proceedings on an aggregate basis.154  Because an even larger number of exporters and producers 
are potentially involved in this investigation, the Department should exercise its authority to 
conduct this investigation on an aggregate basis.

The Department completed two administrative reviews under the Lumber IV
countervailing duty order.  Each review was conducted on an aggregate basis because it was not 
practicable to conduct meaningful company-specific reviews given the number of producers and 
exporters and the material differences in the forest management systems across Canada.  The 
Department was asked to review an estimated 290 individual companies in the first 
administrative review and an estimated 263 individual companies in the second review.155  In 
comparison, the Petition in this proceeding has identified approximately 545 individual 
companies across the seven Canadian provinces for which specific countervailing duty 
allegations are made.156  Considering that the Petition in this proceeding implicates nearly twice 
the number of producers and exporters at issue as in the Department’s most recent softwood 
lumber proceedings, the only practicable course of action is to conduct an aggregate 
investigation.

Although the statute focuses on the number of producers and exporters as the basis for 
invoking aggregate case authority under §777A(e)(2)(B), the Department’s long history and past 
experience in Lumber proceedings reveal additional facts that provide substantive support for a 
decision to conduct an aggregate investigation.  Most importantly, Canadian law establishes that 
the provinces have near exclusive jurisdiction over the forest lands and resources within their 
borders.157  A company specific investigation, in which only a few than a handful of companies 

154 Certain Softwood Lumber Products from Canada, 57 Fed. Reg. 22,570, 22,574 (Dep’t of Commerce May 28, 
1992) (final aff. CVD det.). (“Lumber III”); see also Certain Softwood Lumber Products from Canada, 66 Fed. 
Reg. 43,186, 43,190-91 (Dep’t of Commerce Aug. 17, 2001) (prelim. aff. CVD and crit. circ. det.). (“Lumber IV”).

155 Certain Softwood Lumber Products From Canada, 69 Fed. Reg. 33,204 (Dep’t of Commerce June 14, 2004) 
(prelim. results of CVD review); Certain Softwood Lumber Products From Canada, 70 Fed. Reg. 33,088, 33,089 
(Dep’t of Commerce June 7, 2005) (prelim. results of CVD review); see also Honey from Argentina, 70 Fed. Reg. 
36,563 (Dep’t of Commerce June 24, 2005) (final results of admin. review) (conducting review on aggregate basis).   

156 Petition Exhibit 61.  

157 Constitution Act of 1867, 30 & 31 Victoria, c. 3. (U.K.), R.S.C. 1985, App. II, No. 11, 2.109; S.C. 1930, c. 3 
[Alta.]; S.C, 1930, c. 37 [B.C.]; S.C. 1930, c. 29 [Man.]; S.C. 1930, c. 41 [Sask.]. 
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would be examined, could not account for the diversity of forest pricing and management 
systems that result from the province-specific nature of Canadian forestry.  This reality is well 
known to the Department.  

Consistent with its established practice in prior proceedings involving this product and 
industry, the large number of producers and exporters, and the fact that provincial governments 
own and control most of the public timber in Canada, the Department should conclude that it is 
not practicable to determine individual company rates in this proceeding and conduct the 
investigation on an aggregate basis.  

B. The Department Should Allow Canadian Importers to Post Bonds in Lieu of 
Cash Deposits During the Provisional Measures Period 

In the event of an affirmative preliminary determination, the Department of Commerce 
would instruct Customs and Border Protection (CBP) to suspend liquidation on each entry of 
subject merchandise and to require importers to post security for eventual duty liability at the 
preliminary calculated rates.  Although the regulation states that the Department “will normally 
order the posting of cash deposits to ensure payment if … duties ultimately are imposed,” the 
Department has recognized that “{t}he use of the term ‘normally’ provides the Department 
flexibility to address those . . . circumstances that the Department may find warrant the 
acceptance of bonds” and that it “intends to make such exceptional determinations on a case-by-
case basis.”158  The unique circumstances of this case warrant the Department authorizing the 
posting of bonds for imports of softwood lumber from Canada that are entered during the 
provisional measures period. Canadian importers should be permitted the option to post bonds 
instead of being required to make deposits because:  (1) the United States faces no genuine risk 
to recovering potential duties should Canadian importers post bonds instead of cash deposits; and 
(2) requiring cash deposits in this particular case is likely to result in the payment of interest back 
to Canadian importers. 

1. There Is No Genuine Risk That Canadian Importers Will Default on 
any Potential Duties Owed if They Are Permitted to Post Bonds 

In amending its regulations to establish cash deposits as the default form of security 
following affirmative preliminary determinations, the Department’s primary concern was 
ensuring importers are “responsible for the payment of AD and CVD duties they may owe.”  
This concern was a direct result of the U.S. Government Accountability Office (GAO) Report to 
Congress on Antidumping and Countervailing Duties, which stated that when importers who had 
posted bonds defaulted, it was a difficult process for CBP to collect owed duties from bonding 
agents.  At the time a disproportionate share – 90 percent – of all uncollected AD/CVD debt 
involved imports from China.  More recent statistics from CBP show that China now accounts 
for 93 percent of AD/CVD debt.  Yet since its Modification, the Department has nevertheless 

158 Modification of Regulations Regarding the Practice of Accepting Bonds During the Provisional Measures Period 
in Antidumping and Countervailing Duty Investigations, 76 Fed. Reg. 61,042, 61,045 (Dep’t of Commerce Oct. 3, 
2011).  
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allowed certain importers – including some importing from China – the option of posting bonds.
In comparison to China, Vietnam, and India, Canadian importers of softwood lumber present a 
very low risk of defaulting on any potential duties owed as a result of AD/CVD litigation.  

First, the largest Canadian producers and importers have significant assets in the United 
States; Interfor, Canfor, West Fraser, Maibec, and Resolute have invested over $300 million 
combined in tangible plant and equipment in the U.S. in recent years.  Interfor Corporation owns 
nine mills in the southern U.S., which have a total production greater than the company’s overall 
Canadian production.  West Fraser Timber Co. Ltd., Canada’s largest forestry company, owns 15 
sawmills in the southern United States.  Canfor Corporation also significantly expanded its 
presence in the U.S., acquiring Scotch Gulf, Beadles & Balfour, Southern Lumber, and Anthony 
Forest Products.  Maibec started its expansion in 2015 with its first U.S. mill acquisition in 
Maine, bringing significant investment and employment opportunities to the area. J.D. Irving, 
Ltd. also has numerous investments in Maine.  Finally, Resolute Forest Products Inc., the largest 
lumber producer and importer in eastern Canada, not only owns numerous U.S. pulp and paper 
mills but is a U.S. company incorporated in Delaware.  

Second, any potential U.S. judgments against Canadian importers made on account of 
outstanding duties owed can easily be enforced in Canada.  Canadian courts will recognize and 
enforce foreign judgments as long as the foreign judgment was issued by a court that properly 
assumed jurisdiction, and acted according to due process, the foreign judgment is final and 
conclusive in the original jurisdiction, and the judgement is for a definite and ascertainable sum 
of money.  Therefore, there is no genuine risk that even in the case of a default, the U.S. would 
not be able to recover what it is owed.

The U.S. is heavily dependent on Canada’s lumber:  U.S. demand consistently exceeds 
U.S. domestic supply.  Historically, Canada has been the largest foreign supplier of softwood 
lumber in the United States, accounting for 95 percent of imports since 1965.  In Lumber IV, the 
International Trade Commission noted that Canada accounted for 33.2 percent of apparent 
domestic consumption of softwood lumber in 1999, 33.6 percent in 2000, and 34.3 percent in 
2001.  This dependency on Canadian lumber has remained at similar levels. 

Fourth, all Canadian importers currently have valid continuous entry bonds in place in 
order to ensure that all customs duties, fees, and other charges assessed by CBP will be paid, 
regardless of whether the merchandise is subject to AD/CV duties.  These bonds have already 
been reviewed for sufficiency and adequacy, and therefore merely increasing the bonds’ value 
would not impart any burden on CBP.  In light of these circumstances, cash deposits are not 
necessary to secure any payment of duties on Canadian imports of softwood lumber, and the 
Department should instruct CBP to accept bonds as security for unliquidated imports that enter 
the United States. 

2. Requiring Canadian Importers to Make Cash Deposits Instead of 
Posting Bonds Will Likely Result in Loss of Revenue 

In both Lumber III and Lumber IV the Department’s calculated final margins were much 
lower than the preliminary margins upon which the provisional measures were based.  Yet, 
because in both instances importers could post bonds instead of cash deposits, there was no 
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interest liability on importer deposits.  Were the Department however to allow the posting of 
bonds, it would not face the risk of having to pay interest to the Canadian importers. 

C. Atlantic Provinces 

The Petition makes no allegation of provincial subsidies with respect to Nova Scotia, 
Newfoundland and PEI.  The Department excluded the Atlantic Provinces, including New 
Brunswick, in Lumber III and IV and agreed to special provisions for producers in those 
provinces during the SLA.  Canada supports the exclusion of the Atlantic provinces from this 
countervailing duty investigation. 

D. Company Exclusions 

The Government of Canada believes that company exclusions are of central importance 
to these proceedings.  If the Department initiates an investigation, we would urge the Department 
to promptly adopt fair and workable procedures for the submission and review of company 
exclusion applications.  The need for such procedures was made paramount, inter alia, by 
modifications to the Department’s Regulations, introduced subsequent to the Department’s last 
investigation of Lumber, which eliminated the possibility for companies to seek company-
specific revocation from antidumping or countervailing duty orders.159

Canada believes that the procedures for company exclusion should be founded on 
developing criteria for categories of eligible companies.  This reflects the approach adopted by 
the Department in both the Lumber III and Lumber IV investigations.  For example, producers 
that sourced softwood timber primarily from U.S. and/or Canadian private lands are almost 
certain to have a zero or de minimis benefit.  These companies, as a result, would form one 
category.  In addition, remanufacturers that purchase lumber in arm’s length transactions from 
unaffiliated companies could form a second category.  In the event that the Department does 
initiate an investigation, Canada requests that the Department meet as soon as possible thereafter 
to discuss these proposed categories.

Canada and the provincial and territorial governments, with the assistance of accountants, 
intend to gather, review, certify, and categorize the individual company’s exclusion applications 
based on the categories agreed to by the Department, so as to simplify and streamline the process 
for the Department.  

E. The Provinces of Saskatchewan, Manitoba and the Territories Represent an 
Extremely Small Share of Lumber Production and Should Not Be 
Investigated 

The administrative burdens on the Department posed by this case could be reduced by 
limiting the investigation to the largest lumber-producing provinces.  Petition Exhibit 135 shows 

159 Modification to Regulation Concerning the Revocation of Antidumping and Countervailing Duty Orders, 77 Fed. 
Reg. 29, 875 (Dep’t of Commerce, May 21, 2012).  
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that these provinces represented 97-98 percent of Canadian production in 2013-2015.  All other 
provinces and territories together represented 2 percent or less.  Of these other provinces and 
territories, only Saskatchewan, Manitoba are included by name in the Petition. 

The Department can investigate almost all Canadian production by investigating the 
remaining provinces.  The Government of Canada therefore requests that if the Department 
decides to initiate an investigation, the provinces of Saskatchewan and Manitoba and the 
Northwest Territories, the Yukon Territory and Nunavut not be investigated.

F. Scope and Product Exclusions 

The Government of Canada intends to file a number of product and species exclusions 
requests should the Department initiate an investigation.  In particular, Canada will file a request 
to exclude eastern white pine, wooden bed frame components, lumber made from U.S. origin 
logs, lumber made from private land or First Nations logs, high value products, and western red 
cedar from the scope of the investigation.  Arguments related to each of these product and 
species exclusions can be found at Attachment 1 (Eastern White Pine), Attachment 2 (Wooden 
Bed Frame Components), Attachment 3 (Lumber Made From U.S. Origin Logs), Attachment 4 
(Private FN Lands Logs), Attachment 5 (High Value) and Attachment 6 (WRC).  Canada asks 
that the Department seriously consider, and favorably act upon, these requests.   

G. The Statutory Requirements for an Affirmative Critical Circumstances 
Finding Have Not Been Met 

As explained above, if the Department does not initiate an investigation into the EDC 
loan guarantee program, there would be no basis for an affirmative critical circumstances finding 
in the countervailing duty case, because there are no other programs alleged to be inconsistent 
with the SCM Agreement.  Canada and the Canadian parties intend to file a separate submission 
addressing the critical circumstances allegation more fully, and plan to address the data relied 
upon in the Petition at that time. 

H. Timetable of the Proceedings 

As the Department likely recognizes from prior history with lumber, and from the 
Petition filed in this case, this will be an extraordinarily complicated proceeding.  Under the 
normal CVD schedule, Canada will have less than 60 days to respond to the Department’s 
questionnaire.  The Petition is voluminous, the allegations are broad, and the issues are 
extremely complex. 

Canada believes that it is important that the Department take the time to properly develop 
a complete and adequate record, and to allow parties sufficient time to adequately respond to 
questionnaires, allegations, and statements on the record.  It is already apparent that, in order to 
properly administer and respond in this case, reasonable extensions will be necessary. 

The Government of Canada therefore urges that, if an investigation is initiated, the 
Department promptly recognize the nature of the proceeding and place it on an “extraordinarily 
complicated” timetable. 
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Finally, Canada requests that the Department clarify when expert reports should be 
submitted under section 351.301(c). 
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ATTACHMENT 1 
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EASTERN WHITE PINE MUST BE EXCLUDED FROM ANY COUNTERVAILING 
DUTY OR ANTIDUMPING INVESTIGATION OF SOFTWOOD LUMBER 

Eastern White Pine (“EWP”) is a separate like product and a separate class or kind of 
merchandise from softwood lumber.  Although the Petition mentions EWP and includes the 
HTSUS numbers that cover EWP, the Petition does not allege any of the elements necessary for 
the imposition of countervailing or antidumping duties with respect to EWP as required by 
Sections 702(b) and 732(b) of the Tariff Act of 1930, as amended (the “Act”).  Furthermore, the 
Petition was not filed on behalf of the domestic EWP industry and Petitioner does not represent 
that industry.  The Petition does not contain any evidence from which the Department could 
determine that the levels of industry support, required by Sections 702(c)(4) and 732(c)(4) of the 
Act for the Department to initiate an investigation, exists for EWP.  Consequently, the 
Department must exclude EWP from the scope of any countervailing or antidumping duty 
investigation it might initiate on softwood lumber from Canada.   

Should the U.S. industry that produces EWP believe it is injured by imports of EWP from 
Canada, then that EWP industry should submit its own separate countervailing duty or 
antidumping Petition.  The product about which that industry would have standing to complain is 
similar to softwood lumber only through botany and is commercially a plainly different product. 

A. EWP Is a Separate Domestic Like Product Made By a Separate Domestic 
Industry

The ultimate determination of the domestic like product and the domestic industry is the 
responsibility of the U.S. International Trade Commission (“ITC”).  Nonetheless, for purposes of 
deciding whether to initiate an investigation and to determine the scope of any such 
investigation, the Department also must make an assessment of the like product and the domestic 
industry.160  For example, were the scope of the requested investigation as set out in the Petition 
to cover two like products, the Department would  have to assess the allegations of injury and the 
domestic industry’s support for the Petition with respect to two separate industries.  If the 
Petition were not to meet the statutory requirements for initiation with respect to one of those 
industries, the imported product corresponding to that domestic like product would have to be 
excluded from the scope of the investigation. 

The ITC generally considers the following factors in its like product analysis:
(1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) 
common manufacturing facilities, production processes and production employees; (5) customer 
and producer perception of the products; and (6) price.161  EWP, for the reasons discussed below, 

160 See Sections 702(c)(4)(a) and 732(c)(4)(a) of the Tariff Act.  As the Department notes in its Antidumping 
Manual, “{a} single investigation involves a single like product.” Enforcement and Compliance Antidumping 
Manual, Chapter 2 at 12. 

161 See United States International Trade Commission, Antidumping and Countervailing Duty Handbook, 14th

Edition, USITC Pub. No. 4540 (June 2015) at II-34; Nippon Steel Corp. v. United States, 19 CIT 450, 455 n.4 
(1995).  Although the ITC’s practice is not legally binding upon the Department, the Department does consider these 

(Continued) 
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is a separate like product under the ITC’s six factor test and, therefore, U.S. EWP producers 
comprise a separate domestic industry.  The Petition does not provide any evidence 
demonstrating that the domestic EWP industry supports the Petition. The evidence it does 
provide is with respect to softwood lumber, not EWP producers.  There is virtually no overlap 
between the two industries.  For example, the website of the Northeastern Lumber Manufacturers 
Association (“NELMA”) lists 32 member mills that produce EWP and 9 member mills that 
produce SPF lumber.  Only one of those mills produces both.162  Without the requisite support 
from the domestic EWP industry, the Department must exclude EWP from the scope of any 
countervailing or antidumping duty investigation it might initiate on softwood lumber. 

1. The Physical Characteristics and End Uses of EWP Distinguish It 
From Softwood Lumber 

EWP is a discrete specie, Pinus strobus Linneaus, with unique physical characteristics 
that distinguish it from softwood lumber.  EWP is a lightweight softwood product that readily 
and uniformly seasons, and when air-dried, has low shrinkage.  It is easy to work by hand and 
machine tools, easy to glue, and has good nailing and screw-holding properties.  The heartwood 
of EWP is moderately durable but very permeable (i.e., it carries fluids easily through the wood); 
its permeability is nearly seven times higher than that of balsam fir and almost fourteen times 
higher than that of red spruce.  EWP must be treated with preservatives where conditions are 
favorable to decay.

EWP is valued primarily for its overall attractive appearance.  For that reason it often is 
processed in hardwood mills.  The wood is light gray with a moderate sheen, straight grained, 
with inconspicuous growth rings and a distinctive knot configuration.  It has relatively few knots, 
which are smaller, solid, high quality and tightly-configured. Unlike softwood lumber that has a 
high strength to weight ratio, EWP is weaker and softer than other pines and has fairly low 
resistance to impact.  EWP has greater dimensional stability than softwood lumber and therefore 
resists cracking, twisting, expanding, contracting and swelling.

EWP is cut to unique and distinct sizes.  For example, EWP is frequently sold in 15/16” 
or 7/8” thickness, while dimension lumber is not available in those thicknesses.  Shipments of 
EWP frequently contain a variety of lengths and sizes within a single shipment because EWP is 
often cut to secondary manufacturers’ precise specifications. In addition, Canadian EWP 
producers manufacture a consistently thicker product, sawing their EWP to 1/8” over nominal 
thickness. 

As a result of its high price and unique physical characteristics, EWP has limited and 
unique uses.  It is used primarily in the manufacture of furniture and other specialty products 
such as toys, carvings, and woodenware.  When used in construction, it is used sparingly for 
window sashes and frames, doors, shelving, cabinetwork and other items that require 

factors in its own like product analysis for purposes of initiation and assessing domestic industry support.  See
Enforcement and Compliance Antidumping Manual, Chapter 2 at 13-14. 

162 See Exhibit J. 
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dimensional stability, but do not bear substantial loads.  In the industry jargon, it is a non-
structural product. 

EWP is particularly suited uniquely for furniture applications because it is more workable 
and malleable than other softwoods, and its moisture content is critical to furniture production.  
Furniture grade lumber generally calls for moisture content in the range of 6-8 percent.  Unlike 
most softwood lumber mills, which will not dry beyond a uniform moisture content of 15 
percent, most EWP mills perform custom drying to match customers’ order specifications, 
including appropriate furniture grade ranges.  As a result, EWP is used, largely to the exclusion 
of other softwood species, in furniture applications. 

Because of its resistance to decay when treated, and its dimensional stability, EWP is 
better suited than other softwood lumber species for exterior applications like siding, trim, doors, 
windows, and fences.  Due to its fine appearance and unique cuts, it is also used for interior 
trimming, paneling and millwork. 

EWP is heavily favored for crafts because it can be molded and worked by machine tools 
more easily, sands more easily, and is less destructive to equipment because of its low sap 
content.

EWP has unique and distinct primary uses.  It is not a suitable substitute for dimension 
lumber.  Trying to use it as such would be negligent from a safety and liability perspective.  
Similarly, no species of softwood lumber has the right combination of physical characteristics to 
substitute for EWP in its primary, specialized applications.   

2. EWP Is Not Interchangeable as a Commodity 

EWP is treated by the lumber industries as a separate and unique product.  It is not a 
“highly substitutable, commodity product” that ‘‘competes mainly on the basis of price” with 
other softwood species, which are terms used by the Petition to describe the subject merchandise.  
The lumber industries distinguish EWP from softwood lumber by giving EWP its own grading 
system.163  EWP grading rules are developed for appearance.  By contrast, for example, the rules 
for dimension lumber are based on structural uses.  The differences in grading rules reflect the 
wide recognition that EWP’s end uses are directly related to its natural beauty, rather than 
strength and resistance to impact.  In these and many other respects, EWP is more like 
hardwoods than softwoods. 

EWP generally is not used in strength applications.  Given its relative weakness and high 
cost, EWP is unsuitable for the general construction uses (studs and dimension lumber) of other 
softwoods, such as the home construction that the Petition identifies as the use for which demand 
for softwood lumber is derived.  Strong softwood species such as SPF, Southern Yellow Pine, 
Douglas Fir, Larch and Hemlock are predominantly used for construction.  Random Lengths

163 See Northeastern Lumber Manufacturers Association, “2013 Standard Grading Rules for Northeastern Lumber” 
available at http://www.nelma.org/library/2013-standard-grading-rules-for-northeastern-lumber/.
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includes products from all of these species, but not any EWP products, in its price composites for 
framing lumber, dimensional lumber and studs.164  Over the last four fiscal quarters the monthly 
Random Lengths Framing Lumber Composite Price varied from a low of $297/MBF in 
September 2015 to a high of $367/MBF in August 2016.165  By contrast, prices for EWP 
Premium 1x8 have been steady at $875/MBF for that same 12 month period.166  EWP simply 
cannot serve as a substitute for the softwood lumber used in construction. 

The heartwood of EWP is moderately durable but very permeable.  The mean 
permeability for EWP is nearly seven times higher than that of balsam fir, and almost fourteen 
times higher than that of red spruce.  The average service of untreated EWP fence is six years, 
compared to twenty-seven for eastern cedar.  EWP, thus, must be treated with preservatives 
where conditions are favorable to decay.  Given these qualities, more wood and more highly 
treated wood would have to be used if EWP were to be employed in general construction, which, 
of course, makes it impractical for those purposes. 

The focus of the Petition is on the commodity lumber used predominantly in new 
residential, repair and remodeling, and nonresidential construction applications, comprising 
roughly 75 percent of all softwood lumber end uses in recent years.167  Only about 25 percent of 
softwood lumber was consumed for all other uses combined.  EWP is not interchangeable with 
the dimension lumber principally at issue in this case, nor with any other species of softwood. 

3. EWP Is Sold Through Different Channels of Distribution From Other 
Softwoods 

EWP is sold differently than softwood lumber, through different channels of distribution.
It is most often delivered directly to furniture, window and other specialty product manufacturers 
that make use of its exceptional appearance and high dimensional stability, whereas softwood 
lumber is delivered to retailers or distribution centers for subsequent delivery to retailers.  In 
retail centers, EWP boards are segregated and handled carefully to avoid stains and dents that 
would otherwise diminish its unusually high value.  In light of EWP’s fine appearance, 
knowledgeable consumers do not regard any other softwood lumber as comparable.  

164 See Random Lengths Composite Price Item Descriptions available at http://www.randomlengths.com/In-
Depth/Composite-Item-Descriptions/#LCHC.   

165 See Random Lengths Framing Lumber Composite Price - by Month, available at 
http://www.randomlengths.com/In-Depth/Monthly-Composite-Prices/.

166 See Random Lengths. 

167 François Robichaud, The role of communications in emerging markets for wood products : the case of structural 
wood products in nonresidential construction, University of British Columbia, 2009-05-19T13:32:09Z (“Over the 
past decade, housing construction and remodeling consumed, on average, 71 percent of all lumber used in North-
America (RISI, 2008).  Estimates of lumber used in nonresidential construction vary, but RISI (2008) estimated this 
share to be as low as 4 percent during the same period. Industrial uses, such as packaging and furniture, accounted 
for the remaining 25 percent of lumber use in the past 10 years.”). 
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Distribution systems are also geographically divided.  EWP is sold predominantly in the 
eastern United States while, for example (and not surprisingly), the Western Pines are sold in the 
West.   In addition, Western Pines are usually transported by rail, while EWP is moved almost 
exclusively by truck. 

4. EWP’s Manufacturing Facilities, Production Processes and 
Employees Are All Distinct From Other Softwoods 

EWP producers use manufacturing methods designed to maximize the quality and 
appearance of the wood, similar to hardwood producers.  There is an enormous difference in 
price between low value and high value EWP products encouraging EWP producers to sacrifice 
volume in order to maximize quality.  By contrast, softwood lumber mills seek to maximize the 
total value of lumber produced, which often means making lower value products out of a log in 
order to maximize the volume of lumber produced from that log.168  EWP is almost never made 
in the same mills as softwood lumber.  For example, NELMA’s website lists 32 member mills 
that produce EWP and 9 member mills that produce SPF lumber.  Only one of those mills 
produces both.169

EWP mills are much smaller than softwood lumber mills.  For example, a large SPF mill 
in Eastern Canada would have a capacity of well over 100 million board feet, whereas a large 
EWP mill would have a capacity of around 10-15 million board feet.   

EWP mills use different equipment, perform different production processes and train 
employees differently.  The licensing agencies even issue different licenses for EWP.  EWP 
production requires vastly different sawing equipment and techniques than production of 
softwood lumber.  In order to maximize the grade, quality, and value of the lumber, EWP mills 
use the carriage method, where each EWP log is sawn individually on a carriage saw.  EWP saw 
operators must make sophisticated decisions – such as when and how much to turn each log and 
how thick to make each cut.  This technique permits the sawyer to remove as much high-grade 
material as possible from around the heart of each log.  Due to these many individual cuts, EWP 
saws are generally smaller and slower than those found in softwood lumber mills.  The EWP 
production process is similar to, if not exactly like, hardwood lumber production, but it is vastly 
different from softwood production. 

Softwood lumber mills use a single-pass method, where logs are passed through slabbing 
head cutters to flatten the sides, then immediately cut to width and thickness, usually using 
multiple saws.  Further down the conveyor, one or two saws trim the logs for length.  The sawing 
patterns are identical for all logs within each given log-diameter range, and the logs are sawn to 

168 For example, a SPF 2x4 #2&btr is a better quality higher value product than a SPF 2x3 stud but the mill can 
make more 2x3s than 2x4s from the same log.   Depending upon the relative prices in a given week, the sawmill 
would readily chose to make more of the cheaper product.  An EWP producer would never make that kind of trade 
off because of the substantially higher prices it could obtain for the higher quality product. 

169 See Exhibit J.   
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patterns of prescribed uniform sizes.  In the sawing process, one log is generally cut the same as 
every other, with little emphasis on product quality and variability.  Employees are not required 
to make instantaneous decisions as the logs pass rapidly through the mills at extremely high 
production speeds, using extensive automation. 

Because they are geared towards high volume production, softwood lumber mills are 
large, automated, and capital intensive.  EWP mills, by contrast, are smaller in size and less 
automated.  Mills that produce most softwood lumber are usually integrated with pulp and paper 
mills; EWP mills are not because EWP chips are not suitable for paper making.  As a 
consequence, EWP has a different cost structure than other softwood lumber, and the 
productivity levels for EWP mills are substantially lower than other mills. 

EWP is typically dried at lower temperatures than softwood lumber, and for longer 
periods of time.  EWP is also dressed in a unique way, planned to achieve the highest quality 
finish.  This technique dictates a planning process that is slow and exacting. 

Due to the sophisticated sawing process, EWP producers are more dependent upon 
skilled employees than are producers of softwood lumber.  Carriage saws used for EWP are 
much more elaborate than the twin saws or U-saws used to produce softwood lumber.  EWP 
employees therefore receive more extensive training in a variety of skills, such as saw filing, 
grading and techniques of further manufacturing. 

5. Customers And Producers Perceive EWP as a Distinct Product 

Customer expectations for EWP are derived from its beautiful appearance and distinctive 
physical characteristics.  EWP is prized for its dimensional stability and beauty, while species 
used to make softwood lumber (e.g., Southern Yellow Pine and SPF) are valued for their strength 
and resistance to splitting.  Manufacturers of furniture, window works, millwork, moldings and 
other interior uses requiring dimensional stability prefer EWP to Southern Yellow Pine and SPF 
because it is more stable and is dried to the appropriate moisture content for its intended 
applications.  EWP has its own grading system, based on the product’s appearance, 
distinguishing it from softwood lumber.170

EWP is cut to unique and distinct sizes.  For example, EWP is frequently sold in 15/16” 
or 718” thickness, whereas softwoods such as dimension lumber are not available in those 
thicknesses.  Random Lengths does not even quote a price for a 2x4 of EWP or a 1x8 of SPF.
Shipments of EWP frequently contain a variety of lengths and sizes within a single shipment 
because EWP often is cut to secondary manufacturers’ precise specifications. 

EWP has unique physical characteristics, such as appearance; workability; moisture 
content and dimension; that make it distinctly suitable for certain end uses, while rendering it 

170 See Northeastern Lumber Manufacturers Association, “2013 Standard Grading Rules for Northeastern Lumber” 
available at http://www.nelma.org/library/2013-standard-grading-rules-for-northeastern-lumber/.
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functionally unsuitable for others.  These unique characteristics determine what the ultimate 
purchaser can expect from EWP:  a uniquely aesthetic, workable, appearance-grade wood fiber.

6. EWP Is Much More Expensive Than SPF and Southern Yellow Pine 

EWP is more valuable on average than any softwood lumber species other than Western 
Red Cedar.  EWP has its own pricing categories, and its pricing traditionally follows its own 
course, unaffected by the prices of softwood lumber species, including Western Pines.  For 
instance, EWP prices traditionally have been much higher than SPF, have not varied to the same 
degree as SPF, and frequently have moved in different directions than SPF. 

The Random Lengths composite price for softwood products used for framing lumber, 
which are comprised predominantly of SPF and Southern Yellow Pine, ranged from $297/MBF 
to $367/MBF during the last four calendar quarters.171  Prices for EWP held steady at much 
higher prices with, for example, prices for EWP Premium 1x8 at $875/MBF throughout that 
same period.172  Over the last five years, EWP prices have been remarkably steady, ranging only 
between $727 to 875 $/MBF.173  Softwood lumber prices have had seventy percent price swings 
based on the different supply and demand factors for those products.174

EWP is prohibitively expensive for use in general construction.  As noted above, EWP 
Premium 1x8, a typical EWP product, sold for $875/MBF over the last year; whereas the highest 
framing lumber composite price during that period was only $367/MBF (56 percent lower than 
the price for the EWP product).175  Similar price disparities have always existed. 

B. EWP Is a Separate Class or Kind of Merchandise under the Diversified
Products Criteria 

The Department must also determine the scope of its investigation at the initiation phase.
When determining whether particular products are within the scope of an investigation or 
subsequent order, the Department makes an assessment of whether the products in question 
comprise a different class or kind of merchandise.  In making that assessment the Department 
uses the following Diversified Products criteria:  (i) the physical characteristics of the product; 
(ii) the expectations of the ultimate purchasers; (iii) the ultimate use of the product; (iv) the 

171 See Random Lengths Framing Lumber Composite Price – by Month, available at 
http://www.randomlengths.com/In-Depth/Monthly-Composite-Prices/.

172 See Random Lengths. 

173 Random Length Yearbook 2015 and  Random Length weekly reports, vol. 72, various issues (1 to 45). 

174 The lowest price during those five years was $257/MBF in November 2011 and the highest was $437/MBF in 
April 2013.  See Random Lengths Framing Lumber Composite Price – by Month, available at 
http://www.randomlengths.com/In-Depth/Monthly-Composite-Prices/.

175 See Random Lengths Framing Lumber Composite Price - by Month, available at 
http://www.randomlengths.com/In-Depth/Monthly-Composite-Prices/; See Random Lengths. 
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channels of trade in which the product is sold; and (v) the manner in which the product is 
advertised and displayed.176  When analyzed according to these criteria, EWP distinguishes itself 
from softwood lumber in every respect, and consequently is a separate class or kind of 
merchandise.   

The first four criteria essentially overlap the first five of the like product criteria and, for 
the reasons discussed above, EWP is a separate class or kind of merchandise under each of those 
four Diversified Products criteria.  EWP is a discrete specie of high quality, high priced wood, 
with a unique aesthetic appearance and end uses.  Because of EWP’s distinct appearance, it is 
sold for its look.  Even the U.S. lumber industry has acknowledged EWP’s aesthetic uniqueness 
by creating a separate grading system exclusively for EWP that emphasizes the specie’s distinct 
appearance.177  It is sold predominately to secondary manufacturers who convert it into furniture, 
craft products, trim and other millwork. 

The fifth Diversified Products criterion also shows that EWP is a separate class or kind of 
merchandise.  EWP is advertised and displayed differently than softwood lumber.  EWP 
producers have been more creative in marketing than Western Pine producers.  EWP shipments 
often contain a variety of lengths and sizes because EWP is frequently cut to secondary 
manufacturers’ precise specifications. Wholesalers have separate departments for selling EWP. 

EWP is also handled and marketed differently than softwood lumber.  EWP is 
individually packed and loaded to prevent dents or scratches that would damage the condition 
and appearance of the wood.  Western Pines are usually transported by rail, while EWP is moved 
almost exclusively by truck.  EWP is delivered already dried, while other pines may be delivered 
in green condition, and the distributor may then exercise control over drying. 

C. EWP Is Not Included in the Petition and Should Be Excluded From any 
Countervailing Duty or Antidumping Investigation 

Section 702(b)(1) of the Act prohibits the Department from initiating a countervailing 
duty investigation based on a petition unless the petition alleges all of the elements necessary to 
impose countervailing duties under Section 702(a) of the Act.  Similarly, pursuant to Section 
732(b)(1) of the Act, antidumping duty petitions must allege all the elements necessary to 
impose antidumping duties under Section 732(a) of the Act.  The Petition does not contain any 
allegations or information with respect to EWP.  Consequently, because EWP is a separate 
domestic like product and a separate class or kind of merchandise, but is not mentioned in the 
Petition, it must be excluded from the scope of any countervailing duty or antidumping 
investigation that the Department might initiate based on this Petition. 

176 19 C.F.R. § 351.225(k)(2). 

177 See Northeastern Lumber Manufacturers Association, “2013 Standard Grading Rules for Northeastern Lumber” 
available at http://www.nelma.org/library/2013-standard-grading-rules-for-northeastern-lumber/.
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WOODEN BED FRAME COMPONENTS MUST BE EXCLUDED  
FROM ANY COUNTERVAILING DUTY OR ANTIDUMPING  

INVESTIGATION OF SOFTWOOD LUMBER 

The Department excluded radius-end cut wooden bed frame components from the scope 
of its antidumping and countervailing duty investigations in Lumber IV and should do so again 
for the reasons discussed below.  Moreover, the Department should exclude all bed frame 
components, both radius-end and square-end cut components, from any new investigation, 
because they constitute a separate like product and a separate class or kind of merchandise from 
softwood lumber.

The Petition does not allege any of the elements necessary for the imposition of 
countervailing or antidumping duties with respect to bed frame components as required by 
Sections 702(b) and 732(b) of the Tariff Act of 1930, as amended (the “Act”).  Furthermore, 
Canada understands that there is no significant production of bed frame components in the 
United States and, hence, no domestic industry on whose behalf the Petition could have been 
filed.  Consequently, the Department must exclude all bed frame components from the scope of 
any countervailing or antidumping duty investigation it might initiate on softwood lumber from 
Canada.

A. Bed Frame Components Are a Separate Like Product 

The ultimate determination of the domestic like product and the domestic industry is the 
responsibility of the U.S. International Trade Commission (“ITC”).  Nonetheless, for purposes of 
deciding whether to initiate an investigation and determining the scope of any such investigation, 
the Department also must make an assessment of the like product and the domestic industry.178

For example, should the scope of the requested investigation as set out in the Petition cover two 
like products, then the Department must assess the allegations of injury and the domestic 
industry’s support for the Petition with respect to two separate industries.  If the Petition were 
not to meet the statutory requirements for initiation with respect to one of those industries, the 
imported product corresponding to that domestic like product must be excluded from the scope 
of the investigation. 

The ITC generally considers the following factors in its like product analysis:  (1) 
physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) common 
manufacturing facilities, production processes and production employees; (5) customer and 
producer perception of the products; and (6) price.179  Bed frame components, for the reasons 

178 See Sections 702(c)(4)(a) and 732(c)(4)(a) of the Act.  As the Department notes in its Antidumping Manual, “{a} 
single investigation involves a single like product.” Enforcement and Compliance Antidumping Manual, Chapter 2 
at 12. 

179 See United States International Trade Commission, Antidumping and Countervailing Duty Handbook, 14th

Edition, USITC Pub. No. 4540 (June 2015) at II-34; Nippon Steel Corp. v. United States, 19 CIT 450, 455 n.4 
(1995).  Although the ITC’s practice is not legally binding upon the Department, the Department does consider these 

(Continued) 
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discussed below, constitute a separate like product under the ITC’s six factor test.  It is a separate 
like product for which there is no corresponding domestic industry to be injured or whose 
support for the Petition could be measured.  Consequently, the Department must exclude bed 
frame components from the scope of any countervailing or antidumping duty investigation it 
might initiate on softwood lumber. 

1. Bed Frame Components Have Distinct Physical Characteristics and 
End Use – They Are Not Interchangeable With Softwood Lumber 

Bed frame components are specialty products made from softwood lumber exclusively 
for use in the manufacture of bed box springs.  They are downstream products, not lumber.  They 
consist of both radius-end components, which are the round-end components that produce the 
rounded corners on mattress box-spring sets, and the square-end components that are an equally 
essential part of the wooden structure of the box-spring set.

All bed frame components are manufactured to customized dimensions specified by 
individual bed frame manufacturers.  The shapes, sizes, grades, and invoicing of bed frame 
components all differ from softwood lumber products.  They are manufactured and sold in the 
size of beds.  Softwood lumber products, by contrast, are mainly used in home construction.  
Thus, softwood lumber tends to be produced in wall length and greater sizes.  As long as walls 
are bigger than beds, bed frame components will be distinguishable from softwood lumber, and 
bed frame components cannot be used as construction lumber.  

The shape of many bed frame components differs from that of softwood lumber.  Bed 
frame components include L-braces which, as their name implies, are L-shaped.  Canada is 
unaware of any other L-shaped softwood lumber products.  There are also filler blocks sold in 
lengths of 3.75 to 5.5 inches.  There are no softwood lumber products sold in these lengths.
Rails and supports are sold in thicknesses of 23/32”, unlike other softwood lumber products. 

Bed frame components are almost always sold together as kits.  Manufacturers will not 
source different wooden components from different suppliers.  Thus, shipments tend to include 
all components.  In most cases, square-end components are shipped with radius-end components, 
further facilitating the identification of bed frame components.  Moreover, the invoice 
specifically states that the product is bed frame components. 

Finally, bed frame components are graded differently than standard construction lumber.
None of the NLGA grades for softwood lumber is used in grading bed frame components.  
Instead, manufacturers and customers generally use two grades for bed frame components, 
premium and regular. 

factors in its own like product analysis for purposes of initiation and assessing domestic industry support.  See
Enforcement and Compliance Antidumping Manual, Chapter 2 at 13-14. 
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2. Bed Frame Components Are Sold Through Different Channels of 
Distribution From Softwood Lumber 

There is only one market for bed frame components:  bed frame manufacturers.  Bed 
frame components also are sold directly, or through distributors, exclusively to bed frame 
manufacturers.  Bed frame components are not sold to retailers or through the variety of channels 
of distribution applicable to softwood lumber. 

3. The Manufacturing Facilities and Production Processes for Bed 
Frame Components Differ From Those of Softwood Lumber 

Bed frame components are not produced in regular sawmills.  As part of the 
manufacturing process, Resolute’s facility at Chateau-Richer takes standard boards (generally 
green) and further processes them into the value-added components required by bed frame 
manufacturers through kiln drying, planning, shaping, and sizing.  Because the bed frame 
components are manufactured to specific, non-standard dimensions, and thus cannot be produced 
in normal, first mill operations, Resolute incurs additional costs that are not associated with the 
manufacture of dimensional lumber. 

Bed frame manufacturers prefer, and generally insist, that bed frame components be 
manufactured from SPF lumber, because of the amount of nailing and stapling into the wood.  
Unlike Southern Yellow Pine, the dominant softwood species found in the United States, SPF 
lumber tends to have smaller knots and is less likely to split during the final assembly process.   

4. Customers and Producers Perceive Bed Frame Components as a 
Distinct Product

Bed frame components have only one use, to make box-springs sets for beds.  Bed frame 
manufacturers purchase components that are pre-manufactured for their use and to their exact 
specifications.   

There is no mass market for bed frame components.  Bed frame manufacturers do not 
have the equipment necessary to transform dimensional lumber into their required dimensions. 
Consequently, they cannot substitute standard boards for bed frame components.  Because bed 
frame components are manufactured in odd dimensions, short lengths, and through channels of 
distribution focused on bed frame manufacturers, they are not used for any other purpose.  They 
are not sold to the same ultimate users nor for the same ultimate use as other softwood lumber 
products.

Bed frame components are marketed and sold as separate and distinct products.  For 
example, Resolute’s invoices clearly identify bed frame components.  Promotional materials 
identify bed frame components as distinct products, and agreements for the sale of bed frame 
components are limited to bed frame components.  Bed frame components are sold at higher 
prices than softwood lumber boards, which reflect both the cost of further manufacturing and the 
higher freight costs associated with shipping these products.  Also, as noted above, bed frame 
components are graded differently than lumber.  None of the NLGA grades for softwood lumber 
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is used in grading bed frame components.  Instead, manufacturers and customers generally use 
two grades for bed frame components, premium and regular. 

5. Pricing 

Bed frame components are sold at significantly higher prices than the softwood lumber 
from which they are made.  Square-end bed frame components generally sell for a substantial 
premium over standard dressed and dried boards of standard dimension, with radius-end 
components obtaining a further premium.  Moreover, they tend to be sold under annual contracts 
at fixed prices, further distinguishing this product from regular softwood lumber with its highly 
fluctuating pricing.

B. Bed Frame Components Are a Separate Class or Kind of Merchandise under 
the Diversified Products Criteria 

The Department must determine the scope of its investigation at the initiation phase.
When determining whether particular products are within the scope of an investigation or 
subsequent order, the Department makes an assessment of whether the products in question 
comprise a different class or kind of merchandise.  In making that assessment the Department 
uses the following Diversified Products criteria:  (i) the physical characteristics of the product; 
(ii) the expectations of the ultimate purchasers; (iii) the ultimate use of the product; (iv) the 
channels of trade in which the product is sold; and (v) the manner in which the product is 
advertised and displayed.180  When analyzed according to these criteria, bedframe components 
are distinct from softwood lumber in every respect, and consequently are a separate class or kind 
of merchandise.   

The first four criteria essentially overlap the first five of the like product criteria and, for 
the reasons discussed above, bed frame components are a separate class or kind of merchandise 
under each of those four Diversified Products criteria.  The fifth Diversified Products criterion 
also shows that bed frame components are a separate class or kind of merchandise.  Resolute 
markets and sells bed frame components as separate and distinct products.  For example, 
Resolute’s invoices clearly identify bed frame components. Promotional materials identify such 
components as distinct products, and agreements for the sale of bed frame components are 
limited to bed frame components. 

C. Bed Frame Components Should Be Excluded from any Countervailing Duty 
or Antidumping Investigation 

The Petition identifies Harmonized Tariff System of the United States (“HTSUS”) codes 
exclusively within heading 4407, 4409 and 4418 as covering the softwood lumber products 
within Petitioner’s proposed scope of investigation.  None of those codes include radius-end bed 

180 19 C.F.R. § 351.225(k)(2); see also Diversified Products Corp. v. United States, 572 F.Supp. 883 (Ct. Int’l Trade 
1983). 

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



65

frame components, which are classified under HTSUS sub heading 4421.90.9780.181

Consequently, the Department should expressly exclude radius-end bed frame components, 
classified under HTSUS heading subheading 4421.90.9780, from the scope of any antidumping 
or countervailing duty investigation it may initiate based on these Petitions. 

The Department must exclude all bed frame components, including square-end cut 
components, from any softwood lumber investigation because, for the reasons discussed above, 
bed frame components are a different like product and different class or kind of merchandise 
from construction-grade softwood lumber.  Section 702(b)(1) of the Act prohibits the 
Department from initiating a countervailing duty investigation based on a petition unless the 
petition alleges all of the elements necessary to impose countervailing duties under Section 
702(a) of the Act.  Similarly, pursuant to Section 732(b)(1) of the Act, antidumping duty 
petitions must allege all the elements necessary to impose antidumping duties under Section 
732(a) of the Act.  The Petition does not contain any allegations or information with respect to 
bed frame components.  Consequently, they must be excluded from the scope of any 
countervailing duty or antidumping investigation that the Department might initiate based on this 
Petition. 

181 A binding Customs ruling (NY E89886) classified radius-end cut bed frame components under HTSUS code 
4421.90.9840, which provided for other (non-enumerated) articles of wood.  See also HQ 960703 (Aug. 26, 1997), 
HQ 960768 (Oct. 23, 1997), NY E82957 (June 25, 1999); NY A89855 (Dec. 12, 1996).  The HTSUS subsequently 
was amended and the merchandise previously covered under HTSUS code 4421.90.9840 was moved to the new 
code, 4421.90.9780.  The two codes covered the same merchandise, although at different times, and the rulings cited 
here remain applicable to the classification of radius-end cut bed frame components.   
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LUMBER MADE FROM U.S.-ORIGIN LOGS MUST BE EXCLUDED  
FROM ANY COUNTERVAILING DUTY OR ANTIDUMPING  

INVESTIGATION OF SOFTWOOD LUMBER 

The Department, for the reasons discussed in these Consultations, should decline to 
initiate antidumping or countervailing duty investigations of Canadian softwood lumber.
Nonetheless, at a minimum the Department should exclude softwood lumber made in Canada 
from U.S.-origin logs from the scope of any such investigations. 

The entire history of the disputes between the United States and Canada over softwood 
lumber revolves around the U.S. industry’s complaint that the Canadian provincial governments 
sell stumpage from Canadian crown lands at prices that the U.S. industry alleges are at less than 
adequate remuneration.  There has never been any claim that logs harvested in the United States 
are not sold at fair market prices, a fact the Department recognized in the company exclusions 
process in Lumber IV.182  Therefore, Canadian lumber manufactured from U.S. logs cannot 
possibly benefit from the alleged subsidies that are at the heart of the softwood lumber dispute.   

The inclusion of lumber manufactured from U.S.-origin logs within the scope of any 
softwood lumber investigation would cause severe harm to the many U.S. businesses and their 
employees in the timber harvesting industry who depend on selling the logs they harvest on U.S. 
lands to customers across the border in Canada.  By contrast, there could be no legally 
cognizable harm to the U.S. softwood lumber industry from a carefully crafted exclusion from 
the scope of any antidumping or countervailing duty investigation of lumber manufactured in 
Canada from U.S.-origin logs.

A. Softwood Lumber Investigations Would Cause Serious Injury to the U.S. 
Timber Industry in the Northeastern United States, Particularly in Maine 

New antidumping and countervailing duty investigations of softwood lumber would pose 
serious threats to U.S. logging interests in the Northeastern United States because of their 
dependence on the Canadian market for their logs.  Without exclusion of lumber made from 
U.S.-origin logs, the initiation of investigations on softwood lumber from Canada would be 
devastating for U.S. landowners and contractors who depend on the Canadian market to buy their 
logs.

The injury would be particularly acute for landowners and timber harvesters in Maine.  
They are the custodians and harvesters of Maine’s forests and the critical links in the forest 
economic value chain.  According to a new University of Maine study, logging contributes $882 

182 Issues and Decision Memorandum for the Countervailing Duty Investigation of Certain Softwood Lumber 
Products From Canada, C-122-839 (March 21, 2002) at Company Exclusions (the Department considered 
companies for exclusion that produced lumber from logs harvested in the Maritime Provinces, the United States, or 
on private lands in Canada). 
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million to Maine’s economy, supporting more than 7300 jobs.183  There are more people 
employed in Maine in logging than in sawmills, and they earn higher wages.184  Their livelihoods 
would be at risk if they were to lose the Canadian market. 

The spruce budworm is invading Maine’s forests, making the sale of standing timber and 
logs urgent as part of a massive and unavoidable salvage operation.  The Canadian markets 
immediately to Maine’s north are essential:  Maine’s forest custodians and harvesters need to be 
able to sell logs freely to Canadian buyers.

The border mills in Québec have been purchasing logs from Maine, New Hampshire, 
New York and Vermont since long before they were excluded from the Lumber II investigation 
in 1986 based on their use of U.S.-origin logs.185  They are ready, willing and able to continue 
that long-standing tradition, but not if the additional expense of transport and the unfavorable 
exchange rate were not offset by exclusion from possible duties. Canadians need incentives to 
buy Maine logs.  Tariff restrictions on Canadian lumber made from U.S. logs will only depress, 
and possibly destroy, the market. 

B. The Department Could Solve This Problem With a Carefully Crafted 
Exclusion of Canadian Lumber Made from U.S.-Origin Logs 

An exclusion for lumber made from U.S. logs from the scope of the investigations and 
any eventual cash deposit requirements would keep the Canadian market open for Maine 
foresters and landowners at a critical, even decisive time.  Canadian mills would have an 
incentive to buy logs from Maine, New Hampshire, New York and Vermont, knowing there 
would be an American market for the lumber they produce free of tariffs.  The U.S. softwood 
lumber industry could have no reasonable objection to lumber fairly traded as manufactured 
from U.S. logs.   

This solution – the exclusion of U.S. logs from the scope of investigations and possible 
orders – would provide some balance to the protection afforded U.S. lumber producers, on the 
one hand, and U.S. landowners and forest companies, particularly in Maine, on the other.  With 
this solution, lumber produced with the logs U.S. foresters need to sell to Canada would enter the 
United States without tariffs, thereby giving Canadian log buyers an incentive to buy the logs 
U.S. foresters, particularly in Maine, need to sell.  Without this solution, the Department could 

183 Maine’s Logging Economy, Professional Logging Contractors of Maine, http://maineloggers.com/new/wp-
content/uploads/2016/09/Logging-Economic-Impact-Study-2014-brochure-FINAL-web-version.pdf (last visited 
Nov. 7, 2016).  

184 According to the U.S. Department of Labor the logging industry (NAICS 11331) in Maine employed 2,231 
workers and paid them $100,806,000 in 2015; whereas the sawmill and wood preservation industry (NAICS 3211) 
employed 1,966 workers and paid them $84,998,000 in 2015.  The U.S. Department of Labor – Quarterly Census of 
Employment and Wages Databases, http://www.bls.gov/cew/data.htm.

185 Preliminary Affirmative Countervailing Duty Determination: Certain Softwood Lumber Products from Canada,
51 Fed. Reg. 37,453, 37,454 (Dep’t of Commerce October 22, 1986 (investigation).
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destroy the links in the forest economic chain and, consequently, Maine’s forest industry, 
deprived of its essential Canadian market.

C. An Exclusion for Lumber Made From U.S.-Origin Logs Would Be Limited 
and Readily Enforceable 

The total volume of softwood lumber that would be subject to this exclusion would be 
very small.  Total U.S. exports of softwood sawlogs to Canada during 2015 were 2,157,000 
cubic meters valued at US$ 158,733,000.186  Only a portion of that wood could have been 
converted into softwood lumber and not all of that softwood lumber would have been exported 
back to the United States.  Even conservatively assuming that half of it was converted and 
exported to the United States, that amount would be no more than 1,078,500 cubic meters.  That 
amount constitutes only 3.5 percent of the 31,088,000 cubic meters of softwood lumber from 
Canada imported into the United States in 2015.187  This amount would be far too small to have 
any impact on U.S. softwood lumber producers.   

The exclusion could be implemented and enforced by requiring importers claiming the 
exemption to provide U.S. Customs and Border Protection (“CBP”) with certifications from the 
producer of the softwood lumber attesting to the origin of the wood fiber used in making that 
lumber.  CBP already uses such a certification mechanism to determine whether imported goods 
qualify as originating goods for tariff-free entry under NAFTA Chapter Four.  Each log need not 
be traced.  Instead, the certifications could be prepared using the same inventory management 
methods authorized under NAFTA Article 406 for determining the origin of goods when 
fungible materials are used in the production of those goods.188  Importers, exporters and CBP 
are very familiar with these methods as they have been used by all three for well over the two 
decades that NAFTA has been in effect.  Hence, the exclusion is readily enforceable by CBP.  

186 U.S. International Trade Commission Interactive Tariff and Trade Database, U.S. Total Exports (HTS 
4403.20.00.20 through 4403.20.00.65) to Canada 2015. 

187 U.S. International Trade Commission Interactive Tariff and Trade Database, U.S. General Imports (HTS 
4407.10) from Canada 2015. 

188 These mechanisms are set out in the Uniform Regulations established pursuant to NAFTA Article 511. 
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LUMBER MADE FROM PRIVATE LAND OR FIRST NATIONS LOGS
MUST BE EXCLUDED FROM ANY COUNTERVAILING DUTY OR  

ANTIDUMPING INVESTIGATION OF SOFTWOOD LUMBER 

Canada also requests the exclusion from the scope of softwood lumber produced from 
logs harvested from private land and First Nations Treaty Settlement Lands (i.e., First Nations 
land held in fee simple).  Such an exclusion is consistent with the undisputed fact that private 
land harvesters in Canada are not subject to Crown stumpage fees and thus cannot benefit from 
the alleged subsidies. 
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HIGH VALUED, NON-STRUCTURAL LUMBER PRODUCTS WITH A VALUE OF 
GREATER THAN $500/MBF MUST BE EXCLUDED FROM ANY COUNTERVAILING 

DUTY OR ANTIDUMPING INVESTIGATION OF SOFTWOOD LUMBER 

Canada requests exclusion from the scope of certain high-value softwood lumber 
products that cannot be used in structural applications.  These products do not compete with the 
dimensional commodity softwood lumber for structural applications that are the focus of the 
Petition’s allegations.  Such high-value softwood lumber products are produced for specialty 
applications, and are traded through distinct channels of distribution separate from those used for 
commodity structural softwood lumber products.  Such high-value softwood lumber products are 
also imported into the United States in relatively small quantities. 

Specifically, Canada requests the exclusion from the scope of softwood lumber products 
valued above $500/thousand board feet (“MBF”), consistent with the recognition in the 2006 
Softwood Lumber Agreement between the Government of Canada and the Government of the 
United States of America (“2006 SLA”), at Article 6.  Article 6 of the 2006 SLA recognized that 
separate treatment is warranted for high-value softwood lumber products in light of their distinct 
manufacturing processes and markets.  These considerations apply equally today.  Moreover, at 
current and forecast prices for commodity softwood lumber products in North America, it is not 
conceivable that a value-based exclusion of $500/MBF would capture any of the commodity 
softwood lumber products on which the Petition’s allegations are focused. 
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WESTERN RED CEDAR MUST BE EXCLUDED FROM ANY COUNTERVAILING 
DUTY OR ANTIDUMPING INVESTIGATION OF SOFTWOOD LUMBER 

Western Red Cedar should be excluded from investigation as it is a distinct product that 
comprises a separate industry and the Petition alleges no injury to the Western Red Cedar 
industry.

Western Red Cedar is a species of wood that has distinct physical characteristics, end 
uses, channels of distribution, and customer expectations.  Unlike most in-scope softwood 
lumber, Western Red Cedar is not suitable for structural applications.  Instead, it is used for 
appearance applications because it is light weight, durable, has a low shrinkage factor, and is 
naturally resistant to decay.  By reason of these different physical attributes and end uses, 
Western Red Cedar is graded differently from other in-scope products.  Because of its unique 
properties, Western Red Cedar commands a significant price premium to other softwood lumber 
products and is not considered by purchasers to be interchangeable with other softwood species.
Additionally, unlike other lumber products that are often sold to retailers, Western Red Cedar is 
sold primarily through distributors who undergo specialized training on how to store, sell, and 
install the product.  All of this results in customers expecting Western Red Cedar to be a unique 
premium appearance product that is distinct from other softwood lumber products covered by the 
scope of the Petition.

For these reasons, Western Red Cedar should be considered a distinct like product.  The 
absence of any allegation of injury to the Western Red Cedar industry compels the exclusion of 
Western Red Cedar from investigation. 
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EC1200A1 All sectors: Geographic Area Series: Economy-Wide Key Statistics: 2012

2012 Economic Census of the United States

Table Name
All sectors: Geographic Area Series: Economy-Wide Key Statistics: 2012
Release Schedule
The data in this file are scheduled for release starting in March 2014 and ending in June 2016.
Key Table Information
The data in this file come from separate 2012 Economic Census of the U.S., Economic Census of Island Areas, and Nonemployer Statistics data files
released on a flow basis from March 2014 through June 2016. As such, these data are subject to change and will be replaced when updated data are
added from more recent data files. Users should be aware that during the release of this consolidated file, data at more detailed NAICS and
geographic levels may not add to higher-level totals. However, at the completion of the economic census (once all the component files have been
released), the detailed data in this file will add to these totals.
Universe
The universe of this file is all operating establishments with one or more paid employees (employers) as well as all operating establishments with no
paid employees (nonemployers). This universe includes all establishments classified in the North American Industry Classification System (NAICS)
Codes 21 through 813990.
Geographic Coverage
The data are shown for employer establishments at the US, State, Combined Statistical Area, Metropolitan and Micropolitan Statistical Area,
Metropolitan Division, Consolidated City, County (and equivalent), and Economic Place (and equivalent; incorporated and unincorporated) levels for
the U.S. and the Island Areas. Data for nonemployer establishments are shown for the U.S. for all levels except Economic Places and only for Puerto
Rico for the Island Areas.
Industry Coverage
The data are shown at the 2- through 6-digit NAICS code levels for all economic census sectors and at the 7- and 8-digit NAICS code levels for
selected economic census sectors.
Data Items and Other Identifying Records
This file contains data on:

    •  Number of employer establishments
    •  Sales, receipts, revenue, shipments, or value of business done for employer establishments
    •  Annual payroll of employer establishments
    •  Total employment of employer establishments
    •  Number of nonemployer establishments
    •  Receipts for nonemployer establishments
    •  Relative standard errors for the first 4 employer data items (Construction industries only)
Data are also published by Type of Operation or Tax Status for selected sectors. For Wholesale Trade, data are published for Total Wholesale Trade
and for Merchant Wholesalers. For the Services sectors, data are published for All Establishments, as well as Taxable and Tax Exempt
Establishments.
For additional statistics not shown in this file, see the individual data files from the Economic Census of the U.S. Industry, Geographic Area, Subjects,
and Summary Series and the Economic Census of Island Areas Geographic Area Series.
Sort Order
Data are presented in ascending geography (GEO_ID) by NAICS code (NAICS2012) by Type of Operation or Tax Status (OPTAX) sequence.
FTP Download
Download the entire table at
http://www2.census.gov/econ2012/EC/sector00/EC1200A1.zip
Contact Information
U.S. Census Bureau, Economic Management Division
Dissemination Branch
Tel: (301)763-9560
econ.dissemination@census.gov
Release Date : 09/23/2016
The data in this file come from separate 2012 Economic Census of the U.S., Economic Census of Island Areas, and Nonemployer Statistics data files
released on a flow basis from March 2014 through June 2016. As such, these data are subject to change and will be replaced when updated data are
added from more recent data files. See the Table Notes for more information on this and for related additivity and comparability issues. For information
on confidentiality protection, sampling error, nonsampling error, and definitions, see Methodology.

For information on economic census geographies, including changes for 2012, see the economic census Help Center.
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Geographic area
name 2012 NAICS code Meaning of 2012

NAICS code

Meaning of Type of
operation or tax

status code
Year

Number of
establishments

Value of sales,
shipments,

receipts,
revenue, or

business done
($1,000)

United States 321 Wood product
manufacturing

Total 2012 13,741 78,123,546

United States 321113 Sawmills Total 2012 2,928 18,785,567
United States 321114 Wood preservation Total 2012 421 4,285,259
United States 321211 Hardwood veneer and

plywood
manufacturing

Total 2012 240 2,532,796

United States 321212 Softwood veneer and
plywood
manufacturing

Total 2012 100 4,221,047

United States 321213 Engineered wood
member (except truss)
manufacturing

Total 2012 107 901,798

United States 321214 Truss manufacturing Total 2012 772 3,084,288
United States 321219 Reconstituted wood

product manufacturing
Total 2012 218 6,365,849

United States 321911 Wood window and
door manufacturing

Total 2012 1,139 9,196,661

United States 321912 Cut stock, resawing
lumber, and planing

Total 2012 989 5,979,132

United States 321918 Other millwork
(including flooring)

Total 2012 1,502 4,994,874

United States 321920 Wood container and
pallet manufacturing

Total 2012 2,687 6,889,954

United States 321991 Manufactured home
(mobile home)
manufacturing

Total 2012 271 3,492,514

United States 321992 Prefabricated wood
building manufacturing

Total 2012 615 2,323,210

United States 321999 All other
miscellaneous wood
product manufacturing

Total 2012 1,752 5,070,597
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Geographic area
name 2012 NAICS code Meaning of 2012

NAICS code

Meaning of Type of
operation or tax

status code
Year

Annual payroll
($1,000)

First-quarter
payroll ($1,000)

United States 321 Wood product
manufacturing

Total 2012 12,520,235 N

United States 321113 Sawmills Total 2012 2,629,715 N
United States 321114 Wood preservation Total 2012 367,257 N
United States 321211 Hardwood veneer and

plywood
manufacturing

Total 2012 439,647 N

United States 321212 Softwood veneer and
plywood
manufacturing

Total 2012 623,881 N

United States 321213 Engineered wood
member (except truss)
manufacturing

Total 2012 120,672 N

United States 321214 Truss manufacturing Total 2012 696,224 N
United States 321219 Reconstituted wood

product manufacturing
Total 2012 661,850 N

United States 321911 Wood window and
door manufacturing

Total 2012 1,815,229 N

United States 321912 Cut stock, resawing
lumber, and planing

Total 2012 838,090 N

United States 321918 Other millwork
(including flooring)

Total 2012 920,332 N

United States 321920 Wood container and
pallet manufacturing

Total 2012 1,438,803 N

United States 321991 Manufactured home
(mobile home)
manufacturing

Total 2012 686,290 N

United States 321992 Prefabricated wood
building manufacturing

Total 2012 441,883 N

United States 321999 All other
miscellaneous wood
product manufacturing

Total 2012 840,362 N
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Geographic area
name 2012 NAICS code Meaning of 2012

NAICS code

Meaning of Type of
operation or tax

status code
Year

Number of
employees

Number of
nonemployer

establishments
United States 321 Wood product

manufacturing
Total 2012 338,773 24,816

United States 321113 Sawmills Total 2012 64,743 N
United States 321114 Wood preservation Total 2012 8,061 N
United States 321211 Hardwood veneer and

plywood
manufacturing

Total 2012 11,734 N

United States 321212 Softwood veneer and
plywood
manufacturing

Total 2012 13,739 N

United States 321213 Engineered wood
member (except truss)
manufacturing

Total 2012 2,854 N

United States 321214 Truss manufacturing Total 2012 18,828 N
United States 321219 Reconstituted wood

product manufacturing
Total 2012 13,531 N

United States 321911 Wood window and
door manufacturing

Total 2012 46,713 N

United States 321912 Cut stock, resawing
lumber, and planing

Total 2012 24,358 N

United States 321918 Other millwork
(including flooring)

Total 2012 26,738 N

United States 321920 Wood container and
pallet manufacturing

Total 2012 49,003 N

United States 321991 Manufactured home
(mobile home)
manufacturing

Total 2012 20,912 N

United States 321992 Prefabricated wood
building manufacturing

Total 2012 12,012 N

United States 321999 All other
miscellaneous wood
product manufacturing

Total 2012 25,547 N
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Geographic area
name 2012 NAICS code Meaning of 2012

NAICS code

Meaning of Type of
operation or tax

status code
Year

Nonemployer
value of sales,

shipments,
receipts,

revenue, or
business done

($1,000)
United States 321 Wood product

manufacturing
Total 2012 1,210,211

United States 321113 Sawmills Total 2012 N
United States 321114 Wood preservation Total 2012 N
United States 321211 Hardwood veneer and

plywood
manufacturing

Total 2012 N

United States 321212 Softwood veneer and
plywood
manufacturing

Total 2012 N

United States 321213 Engineered wood
member (except truss)
manufacturing

Total 2012 N

United States 321214 Truss manufacturing Total 2012 N
United States 321219 Reconstituted wood

product manufacturing
Total 2012 N

United States 321911 Wood window and
door manufacturing

Total 2012 N

United States 321912 Cut stock, resawing
lumber, and planing

Total 2012 N

United States 321918 Other millwork
(including flooring)

Total 2012 N

United States 321920 Wood container and
pallet manufacturing

Total 2012 N

United States 321991 Manufactured home
(mobile home)
manufacturing

Total 2012 N

United States 321992 Prefabricated wood
building manufacturing

Total 2012 N

United States 321999 All other
miscellaneous wood
product manufacturing

Total 2012 N

N Not available or not comparable

Source: U.S. Census Bureau, 2012 Economic Census, 2012 Economic Census of Island Areas, and 2012 Nonemployer Statistics.
Note: The data in this file are based on the 2012 Economic Census, and the related programs listed above. To maintain confidentiality, the Census
Bureau suppresses data to protect the identity of any business or individual. The census results in this file contain sampling and nonsampling error.
Data users who create their own estimates using data from this file should cite the Census Bureau as the source of the original data only. For the full
technical documentation, see Methodology link in headnote above.
Symbols:
D - Withheld to avoid disclosing data for individual companies; data are included in higher level totals
N - Not available or not comparable
For a complete list of all economic programs symbols, see the Symbols Glossary
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Updated to 1 st November 2016chapter  M-35.1, r. 57

Joint Plan of Wood Producers of Beauce

Law on the marketing of agricultural, food and fisheries
(Chapter M-35.1, s. 81)
RRQ 1981, c. M-35, r. 61 ; Decision 3476, s. 1 .

1 . Purpose of the Plan: The Plan is to:

a )  search for, arrest and apply rational production standards could prevent the waste of
woodlots and avoid overproduction;

b )  search for, arrest and apply measures to maintain, expand and improve the quality
standards;

c )  find and use ways to improve production conditions, to lower the cost and increase
performance;

d )  to market the product, monitor the various phases and use the time and deemed appropriate
by the most appropriate means:

i .  the sale pooling and all its terms, as provided by section 98 of the Act on the marketing of
agricultural, food and fish products (chapter M-35.1);

ii .  the negotiation and signing of agreement by means of a representative body, with other
persons also involved in the marketing of their price, the cost of services and any conditions that
encourage the continuation of all items Plan;

e )  seek the most advantageous opportunities and new markets;

f )  seek ways to ensure equitable sharing between producers of market opportunities;

g )  seek and implement ways to protect the producer against the unjustified loss of an outlet for
its product and losses resulting from the insolvency of any person engaged in the marketing of its
products or otherwise;

h )  use the means by which, in due course, to ensure the same price to each producer for an
identical product of the same quantity and of equal quality;

i )  seek and implement ways to reduce expenses, other than cost of production, which are likely
to influence the price paid to the producer for his product;

j )  seek and implement ways to ensure each producer all relevant services in the marketing and
correcting inequalities in obtaining these services;

k )  seek and implement ways to establish direct relations between the product processor and
the producer;

l )  cooperate with any person engaged in product marketing to increase and improve the flow
and in seeking solutions to conflicts;

m )  cooperate with any organization on the provincial and national level for product marketing
within and outside Québec;

n )  conduct or conduct investigations to achieve the objects of the plan and take appropriate
steps to obtain all relevant information;

Barcode:3527948-01 C-122-858 INV - Investigation  -  

Filed By: osendarp@hugheshubbard.com, Filed Date: 12/7/16 5:02 PM, Submission Status: Approved



12/1/2016 M-35.1, r. 57 - Print

http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/M-35.1,%20r.%2057/ 2/6

o )  appoint a syndicate of wealthy producers powers of a board of producers, within the
meaning of the Marketing Act of agricultural, food and fisheries, care to pursue the objects of this
Plan and ensure it the material means to achieve this goal.

RRQ 1981, c. M-35, r. 61, a. 1 .

2 . Designation: The Plan is designated as the Joint Plan of Wood Producers of Beauce.

The Plan covers the territory included within the boundaries of the regional county municipalities
of Beauce-Sartigan, Robert-Cliche and Nouvelle-Beauce (with the exception of the Municipality
of Saint-Lambert-de-Lauzon); the municipalities of East-Broughton, Sacré-Coeur-de-Jesus and
St. Clothilde, the part of the Municipality of Saint-Pierre-de-Broughton included in the Broughton
Township and part of the Municipality of Adstock range Adstock in the Canton regional
municipality Asbestos County; Municipal de Courcelles, Lac Drolet Lambton, Saint-Ludger,
Saint-Robert-Bellarmin and San Sebastian in the Regional Municipality Granite County; the
municipalities of Lac Etchemin, Saint-Benjamin, Saint-Cyprien, Saint-Louis-de-Gonzague Saint-
Luc-de-Bellechasse, Saint-Prosper Saint-Zacharie, Sainte-Aurélie, Sainte-Justine and St. Rose-
de-Watford in the regional County municipality of Etchemins; the municipalities of Saint-Anselme,
Saint-Léon, St. Malachi, St. Nazaire and St. Clair in the Regional Municipality of Bellechasse
County.

RRQ 1981, c. M-35, r. 61, a. 2 ; Decision 3476, s. 2 ; Decision 7872, s. 1 .

3 . Designated Products: The plan is to put into softwood and hardwood market and
biomass hemlock of the Beauce region, from the woodlands of the producers concerned.

RRQ 1981, c. M-35, r. 61, a. 3 ; Decision 3476, s. 3 ; Decision 7654, s. 1 ; Decision 8894, s. 1 .

4 . Quality required to be an interested producer: For the purposes hereof, an interested
producer is any person, owner of an afforestation at least 4 ha situated within the territory
described in Article 2, which commercializes hardwood and softwood and biomass hemlock from
this afforestation.

RRQ 1981, c. M-35, r. 61, a. 4 ; Decision 7654, s. 2 ; Decision 7872, s. 2 ; Decision 8894, s. 2 .

5 . Legal extension: The Plan is enforceable and binding regulates all current and coming
producers who possess the quality and meet the conditions defined in the preceding articles, as
well as any person engaged in the development of the agricultural product market covered by
the Plan.

RRQ 1981, c. M-35, r. 61, a. 5 .

6 . Monitoring and administration: The implementation, management, monitoring and
administration of the Plan entrusted to the Association of Woodlot Owners of Beauce. The
Association is headquartered in Saint-Georges-Ouest, Beauce.

RRQ 1981, c. M-35, r. 61, a. 6 ; Decision 3476, s. 4 ; Decision 8438, s. 1 .

7 . Agent negotiation and sale: The bargaining agent and map sales agent is the
Association or his delegate.

RRQ 1981, c. M-35, r. 61, a. 7 ; Decision 8438, s. 1 .

8 . Duties, obligations and commitments of producers: The producer must:
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a )  comply with all the decisions and all the regulations adopted by the Board of Directors of the
Association in the exercise of powers which he is invested under the Marketing Act of
agricultural, food and fisheries (chapter M-35.1);

b )  honor any agreement and any contract awarded by the Association, or his delegate, in the
exercise of its powers and duties of administrator of the Plan;

c )  notify the Association, upon request, the extent and composition of its forest reserves and its
potential for cutting;

d )  notify the Association of any disease affecting his product as a result of significantly reduced
production or affect the quality;

e )  provide the Association with any information deemed useful for the effective implementation
of the Plan;

f )  respect the cutting quotas and sales provided by the Association;

g )  comply with the quality standards established by the competent authority and to submit to
any inspection to verify the standards for the product;

h )  identify the product brand adopted by the Association which designates it as a product
covered by the Plan;

i )  entrust the Association the exclusive right to sell the product concerned;

j )  sell, upon request all or a specified portion of the product subject to the buyer or buyers,
agent-buyer or buyers-agents appointed by the Association;

k )  use the mode of transport and the carrier, the manner of storage and warehouse designated
by the Association;

l )  will ship the product subject to the place designated by the Association;

m )  meet delivery quotas established by the Association;

n )  pay the costs of organizing and administration of the Plan, and the costs of negotiating and
marketing, according to the amount and conditions as the Association shall establish and, if
necessary, authorize the Association to receive the money;

o )  to pay its share of any amount due to a carrier or a warehouse designated by the
Association in accordance with procedures established by the Association and to authorize,
where appropriate, any buyer to deduct that part of the price sales and to remit it to the
Association or to any person designated by it.

RRQ 1981, c. M-35, r. 61, a. 8 ; Decision 8438, s. 1 .

9 . Duties of the Association as a producers, bargaining agent and selling agent: The
duties of the Association are:

a )  perform every duty and obligation that the Law on the marketing of agricultural, food and fish
products (chapter M-35.1) requires a producers;

b )  devote themselves to the pursuit of the objects of the Plan;

c )  as administrator of the Plan, keep separate accounts of the occupational union.
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RRQ 1981, c. M-35, r. 61, a. 9 ; Decision 8438, s. 1 .

10 . Powers and duties of the Association as a producers, bargaining agent and
selling agent: The Association may:

a )  stop cutting conditions, storage, handling or moving the product covered by the Plan;

b )  limit the production, cutting and sale of the product concerned and prohibit the marketing in
violation of the established quota or quota, and make cutting quotas and sales to producers
bound by the Plan;

c )  set a provisional price before the sale and prescribe the terms of payment;

d )  retain sales subagents services and define their powers and duties;

e )  within the limits of the powers granted by the Marketing Act of agricultural, food and fish
products (chapter M-35.1), sign any contract and thus, link each producer concerned, governed
by the plan;

f )  stop a distinctive mark or marks identifying the product producers as to quality and as a
product subject to the Plan, and impose the use of such marks;

g )  ensure the quantity, standards and qualities of the product under required by buyers require
producers to meet these requirements and, if necessary, use other sources to meet these
commitments;

h )  establish assembly stations for the delivery of the product subject to the Plan, as well as joint
sales posts;

i )  retain the services of carriers, warehousemen and any other intermediary whose intervention
is necessary for the affected product from the market;

j )  ensure the payment of services provided by carriers, warehousemen and any other
intermediary whose intervention is necessary for product marketing of the contemplated and
determine the share to be borne by each producer and the method of collecting;

k )  require, with the authorization of the board of agricultural and food markets in Quebec,
manufacturers, buyers, carriers, warehouse or any other person engaged in marketing with
whom he contracts a guarantee responsibility or proof of financial solvency;

l )  to negotiate with any person required to do under the Act on the marketing of agricultural,
food and fisheries, all the conditions of marketing and specifically:

i .  Product Sales Price target and any service required for marketing;

ii .  the terms, conditions and price of transport;

iii .  the terms, conditions and prices of storage or any other service related to the implementation
of the product under the Plan market;

iv .  assessing the quality and quantity of the product by appointed and competent
representatives of the Association;

v .  quality standards and inspection and measuring or weighing;

vi .  the priorities to be given to producers governed by the Plan in terms of sourcing buyers, and
the volumes of wood and yew biomass of Canada that they will buy producer governed by the
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Plan;

vii .  the application of a quota system;

viii .  the retention by the purchaser modes of the contributions needed to finance the Plan and
provided to the Association, and any sum required to ensure payment of services rendered by
intermediaries and surrender to the Association;

ix .  conditions for monitoring the payment of the product price subject to the Plan following its
use, including obtaining information and documents required for such monitoring;

x .  the conditions of payment of the purchase price;

xi .  the length of contracts and the renewal conditions as well as allowing the reopening of
negotiations;

xii .  As on the occasion of the signing of an agreement in the course of its execution, settlement
and arbitration procedure;

xiii .  the nature of the guarantee responsibility or proof of financial responsibility;

xiv .  keeping records showing transactions with producers, the use of the product received, form
and frequency of reports, as well as the production of documents establishing transactions and
use;

m )  adopt the financial participation of each producer in the administration of the Plan, as well as
the method of levying such participation;

n )  establish good relations committee to study the producers of objections relating to the
implementation of the Plan and determine the regulations;

o )  obtain from producers all information deemed useful for the effective implementation of the
Plan, such information to be kept confidential;

p )  conduct or conduct any kind of investigation to help achieve the goals of the Plan;

q )  cooperate with similar organizations in Canada for marketing outside Quebec, the product
covered by the plan and exercise for this purpose the powers and perform the duties that result
him of any law of another jurisdiction.

RRQ 1981, c. M-35, r. 61, a. 10 ; Decision 7654, s. 3 ; Decision 8438, s. 1 .

11 . Administration of the Plan:

1 .  The Plan is administered by the Association of Woodlot Owners of Beauce.

2 .  The directors of the Association shall be of the producers concerned within the meaning of
Article 4.

3 .  The replacement mode of election or appointment of directors is as provided by the
regulations of the Association.

4 .  The Association shall call and hold at least one time every year, a general meeting of all
producers bound by the Plan, and will report its mandate.

5 .  If the Association does not represent, in the opinion of the Board, the majority of producers
bound by the Plan, it must declare, after hearing the parties, that a producers' board will be
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responsible, on a date to the execution and administration of the Plan.

This producers' board is composed of seven directors elected by producers interested in a
special general meeting called for that purpose by the Board. Subsequent directors are elected
by producers during their annual meeting.

The Office of producers and directors have the powers, duties and powers that are granted to
the Association hereunder, and the assets and liabilities of the Association it has obtained the
administrator of the Plan are transferred to that producers' board in the manner prescribed by
the Board.

If the Association can demonstrate subsequently, to the satisfaction of the Board, it is again the
absolute majority of the producers concerned, the board may, by following the same procedure
as above, entrust the administration and the execution of the Plan. The producer board is then
abolished, and its assets and liabilities transferred to the Association in the manner prescribed by
the Board.

RRQ 1981, c. M-35, r. 61, a. 11 ; Decision 3476, s. 5 ; Decision 8438, s. 1 .

12 . Financing: The administration and implementation of the Plan are financed by a
contribution which must be paid by all producers bound by the Plan, in the manner specified by
the Association of woodlots in the Beauce.

The amount of the contribution is determined by laws of the Association, approved by the
producers in general meeting and by the Board before coming into effect.

The method of collecting the contribution is determined by laws of the Association approved by
the Board before coming into effect.

Contributions to the Association, under the Act on the marketing of agricultural, food and fish
products (chapter M-35.1), to be used to defray the expenses of the administration and
implementation Plan.

RRQ 1981, c. M-35, r. 61, a. 12 ; Decision 3476, s. 6 ; Decision 8438, s. 1 .

REFERENCES
RRQ 1981, c. M-35, r. 61
Decision 3476 1982 GO 2, 3899
SQ 1990, c. 13, a. 217
Decision 7654, 2002 GO 2, 7405
Decision 7872, 2003 GO 2, 3835
Decision 8438, 2005 GO 2, 6271
Decision 8894 2007 GO 2, 4497
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AFFIDAVIT OF C.CIIARLES LUMBERT 

I, C.Charles Lumbert, do hereby certify and say: 

L My name is C.Charles Lumbert. I am President and cO-owner of Moose River 
Lumber Company in Jackman, ME, a town approximately 15 miles south of the 
Main/Quebec border. 

2. I have been President of Moose River lumber Company for 25 years, and have been 
in the lumber industry for 35 years. Our mill produced 100 million board feet of 
softwood lumber in 2000. 

3. Our mill, like many other U.S. mills, has frequently needed a larger supply of logs. 
As a result, U.S. mills have imported logs from private land in Quebec on many 
occasions. For example, we purchased approximately 17 million board feet of 
quebec private logs in 2000. 

4. U.S. mills encounter extreme difficulty importing any logs from Quebec public lands, 
however. Partly this is because public logs are already allocated to Quebec tenure­
holders who have their own local mills to process them. Yet even where a Quebec 
tenure-holder is willing to sell its logs, export permit requirements generally make 
this practically impossible. 

5. Due to their cheap price, I have made a number of inquiries into purchasing logs from 
public lands in Quebec. When I have made inquiries into purchasing logs from -
public lands in Quebec, I have been told that these logs are not available for purchase 
by U.S. mills. 

6. Our company would buy logs from public lands in Quebec if these logs were 
available for purchase. 

7. To the best of my knowledge, there are no restrictions on the ability of Canadian·. 
purchasers to buy timber in the United States. In Maine, they can and frequently do 
so, both directly and also through their U.S. affiliates. I personally am familiar with a 
Canadian sawmill operation, which outbid a U.S. contractor who would have sold the 
timber to my sawmill, and the timber was shipped to Canada 
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8. Canadian pmchasers can purchase timber ftom U.S. landowners at the same market 
price as any other U.S. company. In addition, Canadian producers that own timber in 
the United States can either sell their timber to the U.S. at market price, or ship the 
logs to Canada without restriction. · 

Charles Lumbert 

Sworn to me on this /h II. day of March in the County of ..So#Jl~SE r in the 
St.ate of Maine. 

My commission expires: VM cl J a. oo.3 
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Copyright (c) Queen's Printer,
Victoria, British Columbia, Canada

License
Disclaimer

This Act has "Not in Force" sections. See the Table of Legislative Changes.

UTILITIES COMMISSION ACT
[RSBC 1996] CHAPTER 473

Contents
1 Definitions

Part 1 — Utilities Commission

2 Commission continued

2.1 Application of Administrative Tribunals Act

3 Commission subject to direction

4 Sittings and divisions

5 Commission's duties

6 Repealed

7 Employees

8 Technical consultants

9 Pensions

9.1 Chief operating officer's duties

10 Secretary's duties

11 Conflict of interest

12 Obligation to keep information confidential

13 Annual report

Part 2

14–
20

Repealed

Part 3 — Regulation of Public Utilities

21 Application of this Part

22 Exemptions

23 General supervision of public utilities

24 Commission must make examinations and inquiries

25 Commission may order improved service

26 Commission may set standards

27 Joint use of facilities

28 Utility must provide service if supply line near

29 Commission may order utility to provide service if supply line distant

30 Commission may order extension of existing service

31 Regulation of agreements

32 Use of municipal thoroughfares
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33 Dispensing with municipal consent

34 Order to extend service in municipality

35 Other orders to extend service

36 Use of municipal structures

37 Supervisors and inspectors

38 Public utility must provide service

39 No discrimination or delay in service

40 Exemption for part of municipality

41 No discontinuance without permission

42 Duty to obey orders

43 Duty to provide information

44 Duty to keep records

44.1 Long-term resource and conservation planning

44.2 Expenditure schedule

45 Certificate of public convenience and necessity

46 Procedure on application

47 Order to cease work

48 Cancellation or suspension of franchises and permits

49 Accounts and reports

50 Commission approval of issue of securities

51 Restraint on capitalization

52 Restraint on disposition

53 Consolidation, amalgamation and merger

54 Reviewable interests

55 Appraisal of utility property

56 Depreciation accounts and funds

57 Reserve funds

58 Commission may order amendment of schedules

58.1 Rate rebalancing

59 Discrimination in rates

60 Setting of rates

61 Rate schedules to be filed with commission

62 Schedules must be available to public

63 Schedules must be observed

64 Orders respecting contracts

Part 3.1

64.01
-

64.04

Repealed

Part 4 — Carriers, Purchasers and Processors

64.1 Definition

65 Common carrier

66 Common purchaser

67 Common processor

Part 5 — Electricity Transmission
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68 Definitions

69 Repealed

70 Use of electricity transmission facilities

71 Energy supply contracts

71.1 Gas marketers

Part 6 — Commission Jurisdiction

72 Jurisdiction of commission to deal with applications

73 Mandatory and restraining orders

74 Inspections

75 Commission not bound by precedent

76 Jurisdiction as to liquidators and receivers

77 Power to extend time

78 Evidence

79 Findings of fact conclusive

80 Commission not bound by judicial acts

81 Pending litigation

82 Power to inquire without application

83 Action on complaints

84 General powers not limited

85 Hearings to be held in certain cases

86 Public hearing

86.1 Repealed

86.2 When oral hearings not required

87 Recitals not required in orders

88 Application of orders

88.1 Withdrawal of application

89 Partial relief

90 Commencement of orders

91 Orders without notice

92 Directions

93-
94

Repealed

95 Lien on land

96 Substitute to carry out orders

97 Entry, seizure and management

98 Defaulting utility may be dissolved

Part 7 — Decisions and Appeals

99 Reconsideration

100 Requirement for hearing

101 Appeal to Supreme Court or Court of Appeal

102 Stay on appeal

103 Costs of appeal

104 Case stated by commission

105 Jurisdiction of commission exclusive

Part 8 — Offences and Penalties
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106 Offences

107 Restraining orders

108 Repealed

109 Remedies not mutually exclusive

Part 8.1 — Administrative Penalties

109.1 Contraventions

109.2 Administrative penalties

109.3 Notice of contravention or penalty

109.4 Due date of penalty

109.5 Recovery of penalty from ratepayers prohibited

109.6 Enforcement of administrative penalty

109.7 Revenue from administrative penalties

109.8 Limitation period

Part 9 — General

110 Powers of commission in relation to other Acts

111 Substantial compliance

112 Vicarious liability

113 Public utilities may apply

114 Municipalities may apply

115 Certified documents as evidence

116 Class representation

117 Costs of commission

118 Participant costs

119 Tariff of fees

120 No waiver of rights

121 Relationship with Local Government Act

122 Repealed

123 Service of notice

124 Reasons to be given

125 Regulations

125.1 Minister's regulations

125.2 Adoption of reliability standards, rules or codes

126 Intent of Legislature

Definitions

1  In this Act:

"appraisal" means appraisal by the commission;

"authority" means the British Columbia Hydro and Power Authority;

"British Columbia's energy objectives" has the same meaning as 
in section 1 (1) of the Clean Energy Act;
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"commission" means the British Columbia Utilities Commission 
continued under this Act;

"compensation" means a rate, remuneration, gain or reward of any 
kind paid, payable, promised, demanded, received or expected, 
directly or indirectly, and includes a promise or undertaking by a 
public utility to provide service as consideration for, or as part of, a 
proposal or contract to dispose of land or any interest in it;

"costs" includes fees, counsel fees and expenses;

"demand-side measure" has the same meaning as in section 1 (1) 
of the Clean Energy Act;

"distribution equipment" means posts, pipes, wires, transmission 
mains, distribution mains and other apparatus of a public utility used 
to supply service to the utility customers;

"expenses" includes expenses of the commission;

"petroleum industry" includes the carrying on within British 
Columbia of any of the following industries or businesses:

(a) the distillation, refining or blending of petroleum;

(b) the manufacture, refining, preparation or blending of 
products obtained from petroleum;

(c) the storage of petroleum or petroleum products;

(d) the wholesale or retail distribution or sale of petroleum 
products;

(e) the wholesale or retail distribution or sale of liquefied or 
compressed natural gas;

"petroleum products" includes gasoline, naphtha, benzene, 
kerosene, lubricating oils, stove oil, fuel oil, furnace oil, paraffin, 
aviation fuels, liquid butane, liquid propane and other liquefied 
petroleum gas and all derivatives of petroleum and all products 
obtained from petroleum, whether or not blended with or added to 
other things;

"public hearing" means a hearing of which public notice is given, 
which is open to the public, and at which any person whom the 
commission determines to have an interest in the matter may be 
heard;
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"public utility" means a person, or the person's lessee, trustee, 
receiver or liquidator, who owns or operates in British Columbia, 
equipment or facilities for

(a) the production, generation, storage, transmission, sale, 
delivery or provision of electricity, natural gas, steam or any 
other agent for the production of light, heat, cold or power to or 
for the public or a corporation for compensation, or

(b) the conveyance or transmission of information, messages or 
communications by guided or unguided electromagnetic waves, 
including systems of cable, microwave, optical fibre or 
radiocommunications if that service is offered to the public for 
compensation,

but does not include

(c) a municipality or regional district in respect of services 
provided by the municipality or regional district within its own 
boundaries,

(d) a person not otherwise a public utility who provides the 
service or commodity only to the person or the person's 
employees or tenants, if the service or commodity is not resold 
to or used by others,

(e) a person not otherwise a public utility who is engaged in the 
petroleum industry or in the wellhead production of oil, natural 
gas or other natural petroleum substances,

(f) a person not otherwise a public utility who is engaged in the 
production of a geothermal resource, as defined in the 
Geothermal Resources Act, or

(g) a person, other than the authority, who enters into or is 
created by, under or in furtherance of an agreement designated 
under section 12 (9) of the Hydro and Power Authority Act, in 
respect of anything done, owned or operated under or in 
relation to that agreement;

"rate" includes

(a) a general, individual or joint rate, fare, toll, charge, rental or 
other compensation of a public utility,

(b) a rule, practice, measurement, classification or contract of a 
public utility or corporation relating to a rate, and

(c) a schedule or tariff respecting a rate;
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"service" includes

(a) the use and accommodation provided by a public utility,

(b) a product or commodity provided by a public utility, and

(c) the plant, equipment, apparatus, appliances, property and 
facilities employed by or in connection with a public utility in 
providing service or a product or commodity for the purposes in 
which the public utility is engaged and for the use and 
accommodation of the public;

"tenant" does not include a lessee for a term of more than 5 years;

"value" or "appraised value" means the value determined by the 
commission.

Part 1 — Utilities Commission

Commission continued

2  (1) The British Columbia Utilities Commission is continued consisting of 
individuals appointed as follows by the Lieutenant Governor in Council 
after a merit-based process:

(a) one commissioner designated as the chair;

(b) other commissioners appointed after consultation with the 
chair.

(2) The Lieutenant Governor in Council, after consultation with the chair, 
may designate a commissioner appointed under subsection (1) (b) as a 
deputy chair.

(3) The chair may appoint a deputy chair or commissioner to act as chair 
for any purpose specified in the appointment.

(4) [Repealed 2015-10-189.]

(4.1) Section 47 (2) of the Administrative Tribunals Act applies to the 
commission respecting an order for costs under sections 117 and 118 of 
this Act.

(5) The chair is the chief executive officer of the commission and has 
supervision over and direction of the work of the other commissioners and 
the chief operating officer.

Application of Administrative Tribunals Act
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(3) The following decision and orders of the commission are of no force or 
effect to the extent that they require the authority to do anything for the 
purpose of changing revenue-cost ratios:

(a) 2007 RDA Phase 1 Decision, issued October 26, 2007;

(b) order G-111-07, issued September 7, 2007;

(c) order G-130-07, issued October 26, 2007;

(d) order G-10-08, issued January 21, 2008,

and the rates of the authority that applied immediately before this section 
comes into force continue to apply and are deemed to be just, reasonable 
and not unduly discriminatory.

(4) [Repealed RS1996-473-58.1 (5).]

(5) Subsection (4) is repealed on March 31, 2010.

(6) Nothing in subsection (3) prevents the commission from setting rates 
for the authority, but the commission, after March 31, 2010, may not set 
rates for the authority such that the revenue-cost ratio, expressed as a 
percentage, for any class of customers increases by more than 2 
percentage points per year compared to the revenue-cost ratio for that 
class immediately before the increase.

Discrimination in rates

59  (1) A public utility must not make, demand or receive

(a) an unjust, unreasonable, unduly discriminatory or unduly 
preferential rate for a service provided by it in British Columbia, 
or

(b) a rate that otherwise contravenes this Act, the regulations, 
orders of the commission or any other law.

(2) A public utility must not

(a) as to rate or service, subject any person or locality, or a 
particular description of traffic, to an undue prejudice or 
disadvantage, or

(b) extend to any person a form of agreement, a rule or a 
facility or privilege, unless the agreement, rule, facility or 
privilege is regularly and uniformly extended to all persons 
under substantially similar circumstances and conditions for 
service of the same description.
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(3) The commission may, by regulation, declare the circumstances and 
conditions that are substantially similar for the purpose of subsection (2) 
(b).

(4) It is a question of fact, of which the commission is the sole judge,

(a) whether a rate is unjust or unreasonable,

(b) whether, in any case, there is undue discrimination, 
preference, prejudice or disadvantage in respect of a rate or 
service, or

(c) whether a service is offered or provided under substantially 
similar circumstances and conditions.

(5) In this section, a rate is "unjust" or "unreasonable" if the rate is

(a) more than a fair and reasonable charge for service of the 
nature and quality provided by the utility,

(b) insufficient to yield a fair and reasonable compensation for 
the service provided by the utility, or a fair and reasonable 
return on the appraised value of its property, or

(c) unjust and unreasonable for any other reason.

Setting of rates

60  (1) In setting a rate under this Act

(a) the commission must consider all matters that it considers 
proper and relevant affecting the rate,

(b) the commission must have due regard to the setting of a 
rate that

(i) is not unjust or unreasonable within the meaning of 
section 59,

(ii) provides to the public utility for which the rate is set a 
fair and reasonable return on any expenditure made by it 
to reduce energy demands, and

(iii) encourages public utilities to increase efficiency, 
reduce costs and enhance performance,

(b.1) the commission may use any mechanism, formula or 
other method of setting the rate that it considers advisable, and 
may order that the rate derived from such a mechanism, 
formula or other method is to remain in effect for a specified 
period, and
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Home > Energy in B.C. > Customer-Based Generation & BC Hydro  

Customer-Based Generation & BC Hydro  

 

 

Power from you, with help from us 
Power production is not your core business. That’s why we’ve developed Integrated Customer 
Solutions (ICS), a process that evaluates customer-based generation projects greater than 50 
kilowatts and offers solutions to help deliver on their potential. 

Do you have a smaller generation project? Our Net Metering Program is designed 
for customers who wish to connect a small electricity generating unit (50 kW or less) to the BC 
Hydro distribution system. 

   

What is Integrated Customer Solutions? 
ICS is the framework that BC Hydro will use to evaluate customer-based 
generation projects and ensure that they are directed to the appropriate 
offer. At the top of the list of priorities is ensuring customers displace 
their own electrical load first. 

Through ICS, we will support customer-based generation projects with 
financial incentives, agreements to purchase the electricity from the 
project, or a combination of the two. 

 

 

 

See also 
Distribution Generator 
Interconnections 

Transmission Standard 
Generator Interconnection 
Procedures 

Project Incentives: 
Transmission 

Project Incentives: 
Distribution 

Standing Offer Program 

Alternative positioning 
of ICS video if it can’t 
be placed in body of 
page 

Embed ICS video housed on YouTube – Image 
to come 
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Watch this short video to learn about ICS through the experiences of 
Nechako Green Energy Ltd. 

 
Why customer load displacement is the priority 
Load displacement and demand side management (DSM) are the most 
cost-effective ways to meet British Columbia's electricity needs. By 
encouraging customers to displace load first, BC Hydro is able to ensure 
rates are kept low. 

Customers will enjoy the benefits of a financial incentive plus rate 
savings from the power they no longer have to purchase from BC Hydro. 

The basics of evaluation 
The ICS project review team will evaluate each project and direct 
customers according to the following: 

1. Eligible projects that displace all or part of the customer's site 
electrical load may apply for financial incentives. 

2. Eligible projects that produce sufficient surplus electricity to the 
customer's site electrical load may apply for a financial incentive for 
the load displacement portion of the project and may receive an 
Electricity Purchase Agreement (EPA) for the surplus. 

3. Projects that are not eligible for a Load Displacement incentive 
may be directed to apply for an Energy Procurement solution e.g. 
(Net Metering or Standing Offer Program). 

Integrated Customer Solutions, step by step 
To initiate a project through ICS, you need to take the following steps: 

1. Contact your Key Account Manager or send us an email. You will 
need to complete the Load Displacement Pre-Screening 
Assessment (LDPA) [PDF, 103 KB] or equivalent to investigate the 
technical and financial basis for the load displacement opportunity 
and determine if the project should continue through ICS or apply 
for an Energy Procurement solution. 

2. If your proposed project is going to continue through ICS, you will 
need to complete the requirements of a Load Displacement 
Feasibility Study (LDFS) [PDF, 125 KB] or equivalent. The LDFS is 
part of a proposal that will need to be submitted. 

3. If we determine your project proposal should proceed, either 
through ICS or through an application for an Energy Procurement 
solution, you may enter into discussion of contract terms. This 
applies only to projects in excess of 1 MW – standard contract 
terms apply to projects of 1 MW or smaller. 

4. Once a contract is in place, you can begin construction of the 
project. However, if the project has an EPA component, the EPA 
may need to be approved by the British Columbia Utilities 
Commission (BCUC) before proceeding to construction. The EPA 
can be terminated if it is not approved by the BCUC. 

Net Metering 
Program (customer-based 
generation for projects 50 
kW and less) 

Are you a local 
government? 

BC Hydro has developed a 
tool to support local 
governments in identifying 
and assessing their resource 
potential to generate 
electricity or offset their 
energy use. 

Please read the Generating 
Renewable Electricity: A 
Self-Assessment Tool for 
BC Local Governments [PDF, 

1.8 MB] to learn more about 
opportunities in your 
community. 
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For more information on this process, see the Integrated Customer 
Solutions Process Flowchart [PDF, 134 KB]. 

Connecting to the grid 
Customers should be aware of the interconnection process that will 
need to be coordinated with the ICS process. 

For more information see: 

Distribution Generator Interconnections 

Transmission Standard Generator Interconnection Procedures 

Co-funding options and related offers 
BC Hydro has co-funding options aimed at getting you expert help 
during the application process, plus incentives for load displacement 
projects and contracts for the purchase of electricity. 

Load Displacement Pre-Screening Assessment (LDPA) 
consultation 

Customers may apply to BC Hydro to co-fund a consultant to perform 
the LDPA. BC Hydro will pay 50% of the LDPA up to $5,000. However, if 
the project is directed to apply for an Energy Procurement solution 
without a load displacement component, BC Hydro will not be able to 
provide funding for the LDPA. 

Load Displacement Feasibility Study (LDFS) consultation 

Customers may apply to BC Hydro to co-fund a consultant to perform 
the LDFS. BC Hydro will pay 50% of the LDFS up to $50,000. However, 
if the project is directed to apply for an Energy Procurement solution 
without a load displacement component, BC Hydro will not be able to 
provide funding for the LDFS. 

Load Displacement Incentive 

Customers with eligible projects may apply to BC Hydro for financial 
incentives to displace all or part of the customer's site electrical load. 
These incentives will be modelled after our Project Incentives: 
Transmission or Project Incentives: Distribution (the $500,000 max 
distribution incentive cap has been removed), depending on the 
customer's rate class. Before providing an incentive estimate, the ICS 
project review team will need to discuss the project with the customer. 

Electricity Purchase Agreement 

Although the priority for ICS is to displace load first, if the project has 
sufficient surplus generation to the customer's site electrical load, 
BC Hydro may negotiate an Electricity Purchase Agreement (EPA) with 
the customer for the surplus electricity. 
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For more information on Integrated Customer Solutions, please contact 
your Key Account Manager or send us an email. 

Last Modified: Nov 7, 2012 

 Who We Are 
 Planning & Regulatory 
 Community 
 Careers 
 Safety 
 Contact Us 
 Newsletters 

My Profile Log out  
Log in  

 News 
 Power Smart 
 Guides & Tips 
 Energy in BC 
 Rebates & Savings 
 Accounts & Billing 

Copyright © 2012 BC Hydro. All Rights Reserved  

 Legal 
 Privacy Statement 
 Site Index 

 
 
TOOL TIP TEXT
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Introduction 

These program rules ("Program Rules"), as amended from time to time, apply to the second extended-NIER Program 
("NIER Program") for the one year period commencing April 1, 2016 and ending March 31, 2017. 

The program ru les for the original NIER Program, which existed for the period of April 1, 201 Oto March 31 , 2013 (the 
"Original NIER Program"), continue to apply in the form and manner in which they existed on December 14, 2012 to 
the rebate period from April 1, 2010 to March 31 , 2013.The program rules for the first extended NIER Program which 
existed for the period of April 1, 2013 to March 31 , 2016 (the "Extended NI ER Program"), continue to apply in the form 
and manner in which they existed on November 14, 2013 to the rebate period from April 1, 2013 to March 31 , 2016. 

Current Participants will be required to enter into an agreement to amend existing conditional funding agreements 
entered into with the Ministry of Northern Development and Mines ("MNDM") under the Extended NIER Program, or a 
new conditional funding agreement at MNDM's sole discretion. Selected new applicants will be required to enter into 
new conditional funding agreements with the MNDM. Rebates are subject to the NIER Program Agreement's terms 
and conditions, as may have been amended. In the event of a conflict or inconsistency between the NIER Program 
Agreement and the Program Rules, the NIER Program Agreement shall prevail. 

"Qualifying Participants" means collectively the Current Participants and selected new applicants. 

"NIER Program Agreement(s)" means, as applicable, either an individual one of the following or collectively all of the 

1) NIER Program conditional funding agreements with new selected applicants in accordance with the Program 
Rules, and 

2) NIER Program conditional funding agreements with Current Participants as amended by agreement in 
accordance with the Program Rules. 

"Current Participant" means an Extended NIER Program participant with whom MNDM had entered into a signed 
Extended NIER Program agreement prior to March 31 , 2016 or sub-metered indirect Extended NIER Program 
participants existing prior to March 31 , 2016, and in all cases who have met the eligibility requirements for Current 
Participants set out in these Program Rules. 

1.0 Program Overview 

In Northern Ontario and across the world , industries are investing in energy conservation programs and infrastructure 
to foster and maintain a globally competitive advantage. 

Northern Ontario's largest forestry, mining and steel production companies are also its largest electricity consumers 
and continue to be cornerstones of the northern economy. Promising new economic development opportunities and 
growth in the knowledge based economy are fuelling innovation and rapid technological advancement in these 
traditional industries. Improving performance of equipment and/or production processes provides energy and non­
energy related benefits that may include: 

Increased system efficiency and reduced energy consumption 

Greater reliability and reduced maintenance costs 

Improved financial performance increasing competitiveness, and 

Reduced environmental impact 

New technologies and a growing "culture of conservation" are shifting the view of energy as a manageable input to 
production in the global economy. 

The Original NIER Program was a three-year program that provided approximately $340 million in electricity rebates 
to eligible large industrial companies located in Northern Ontario. The Original NIER Program rebate period ended on 
March 31 , 2013. The Extended NIER Program was a three-year program extension that provided approximately $336 
million in electricity rebates to eligible large industrial companies located in Northern Ontario. The Extended NIER 
Program rebate period ends on March 31 , 2016. 
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The Ontario government is extending the Extended NIER Program for one year to continue supporting Northern 
Ontario's largest industrial electricity consumers in their efforts to reduce their electricity costs, in order to sustain jobs 
and maintain global competitiveness. The NIER Program will operate over the fiscal year1 2016-17 (ending on March 
31 , 2017) with an annual spending limit of up to $120 million for the fiscal year for electricity price relief, subject to 
approval of annual program funding. The program will continue to be administered by MNDM. 

The NIER Program is a non-entitlement, discretionary program and is subject to, among other things, meeting and 
maintaining all eligibility and program requirements . Qualifying levels of eligible electricity consumption must be, as 
measured and verified through approved metering installations, both 

(i) purchased directly or have historically purchased as a sub-metered customer from the Independent Electricity 
System Operator ("IESO") administered electricity market or from a local distribution company, including 
Hydro One Inc., and 

(ii) consumed at each of the individual qualifying facilities. 

The NIER Program will provide Qualifying Participants with an electricity cost rebate of two cents per kWh of 
electricity consumed during the period provided for in the NIER Program Agreement, where such consumption is 
verified in accordance with these Program Rules and the NIER Program Agreement, subject to the following: 

Rebates and Rebate Caps 

Facility Annual Caps 

Subject to the Full Funding Annual Cap, described below, the annual rebate for each eligible facility will be capped 
("Facility Annual Cap") based upon that facility's eligible electricity consumption for 2011-12. Prior to entering into 
any NIER Program Agreement, the determination of Facility Annual Caps may be reduced by MNDM, at its 
discretion, taking into consideration any structural reductions of eligible electricity consumption from the 2011-
2012 period. In addition, prior to entering into any NIER Program Agreement with Current Participants that are, 
and those Current Participants previously associated with, sub-metered indirect Current Participants, the 
determination of Facility Annual Caps may be modified by MNDM, at its discretion, not to exceed the overall 
previous facility annual caps based upon eligible electricity consumption for 2011-12. For new applicants, without 
consumption history in 2011-12, or other period satisfactory to MNDM, the Facility Annual Cap will be the 
applicant's reasonable estimate of the facility's first 12 months of eligible electricity consumption as set out in its 
Energy Management Plan ("EMP"), which estimate is subject to MNDM's acceptance. 

Qualifying Participant's Overall Annual Caps 

The overall, aggregate annual rebate for each Qualifying Participant will be capped (the "Full Funding Annual 
Cap") at a maximum amount of electricity consumption that shall be the lesser of: 

(i) The aggregate of the Qualifying Participant's Facility Annual Caps; or, 

(ii) 1TWh (1 ,000,000 MWh) of electricity consumption for each recipient, per annum, resulting in a maximum 
rebate of $20 million per year. 

Rebates will be reduced if the sum of the weighted average annual Hourly Ontario Energy Price (HOEP) and 
Global Adjustment is below 4.62 cents per kilowatt hour (kWh). 

Rebate caps, including Facility Annual Caps, are not shareable. Rebate caps, including Facility Annual Caps 
may be transferable at MNDM's discretion, subject to any terms or conditions MNDM may impose. 

The foregoing is subject to Section 3.2 of these Program Rules, including limitations on NIER Program funding , 
downward adjustments of all rebate caps, including Facility Annual Caps, as a result of structural reductions of 
consumption at a facility , reductions where a facility is no longer owned and controlled by a participant Qualifying 
Participant and other reductions as are provided for in the NIER Program Agreement. 

1 References to "fiscal year" in these Program Rules means the Ontario government fiscal year, April 1, 2016 to March 31 , 2017. 
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All references in these Program Rules to electricity, including being "eligible" or "consumed" or "purchased", 
means electricity purchased by a participant directly or historically purchased as a sub-metered customer from 
either the IESO administered electricity market or from a local distribution company, including Hydro One Inc. and 
consumed at each of the individual facilities which is measured or verified by the IESO or a distribution company, 
as the case may be, at an approved metering installation. 

2.0 Program Objective 

The objective of the NIER Program is to assist Northern Ontario's largest industrial electricity consumers develop and 
implement long-term efficiency and sustainability measures. As an incentive program, the NIER Program is intended 
to provide a bridge for Qualifying Participants to achieve greater electricity efficiency by committing to the 
development and implementation of an EMP. 

It is recognized that Northern Ontario's industry sectors and individual companies have unique operating models, 
techniques and production cycles which will influence the manner in which electricity conservation and efficiency 
techniques are developed, measured and reported. It is also recognized that in some circumstances, the benefits of 
implementing energy savings are not immediately realized and, in the case of new and ongoing capital projects, may 
take several years to achieve desired results. It is also recognized that many companies in Northern Ontario have 
already made significant investments in energy conservation through participation in the Original NIER Program and 
the Extended NIER Program, capital projects and/or by participation in one of many energy conservation programs 
administered by the IESO (and formerly by the Ontario Power Authority prior to its amalgamation with the IESO). 

Acknowledging the unique circumstances of industry sectors, individual companies and efforts currently underway, 
the NIER Program is intended to: 

Support continuing efforts of companies already engaged in energy savings programs to further advance their 
objectives while assisting other companies to begin the process of comprehensive energy management 
planning. 

Allow Qualifying Participants an opportunity to tailor and optimize their electrical savings and efficiency 
projects and/or programs to the specific circumstances of their operations. 

Supported by electricity rate rebates , it is the expectation of the NIER Program that by Qualifying Participants 
committing to the development and implementation of a comprehensive EMP, energy efficiency and conservation 
targets are achievable. 

Through the successful implementation of an EMP, northern industries which are Qualifying Participants will continue 
to maintain global competitiveness, create and protect jobs, and continue their substantial contribution to the overall 
economic prosperity of Northern Ontario. 

3.0 Eligibility 

3.1 Current Participants 

In order for Current Participants to participate in the NIER Program, they must be in good standing in respect of the 
Extended NIER Program, unless decided otherwise by MNDM in its sole discretion, and they must enter into a NIER 
Program Agreement. 

Current Participants are not required to submit a new application, unless otherwise requested by MNDM, however, 
Section 5.0 (Administration) of these Program Rules sets out additional requirements for maintaining eligibility 
throughout the duration of the program. 
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3.2 New Applicants 

New applicants to the NIER Program must meet and maintain all the following criteria in order to be considered for 
selection into the NIER Program. Section 5.0 (Administration) of these Program Rules sets out additional 
requirements for maintaining eligibility throughout the duration of the program. 

An application will not be considered to have been received unless it is determined by MNDM, in its sole and absolute 
discretion, to be complete. An application will not be considered complete by MNDM unless all of the application 
materials, including a developed EMP and any additional information and documents requested by MNDM or its 
agents, have been submitted by the applicant to MNDM's satisfaction within the time specified within these Program 
Rules or by MNDM. 

Applications, Available Funding and Caps 

"Full Funding Annual Cap" has the meaning set out in Section 1 of these Program Rules. 

"Rebate Funding Shortfall" means the difference between a selected new applicant's Full Funding Annual Cap and 
the maximum rebate based on the Unallocated Funding at the effective date of its NIER Program Agreement. 

"Unallocated Funding" means unallocated NIER Program funding , as determined by MNDM, which is approved and 
available, determined as of the date a new applicant is selected for the NIER Program and permitted to enter into a 
NIER Program Agreement. 

"Applications in the Program Queue" means any complete NIER Program application that has been accepted but not 
assessed by MNDM due to there being less than $1 million of unallocated and approved NIER Program funding, as 
determined by MNDM, as at the date of the applicant's complete application to the NIER Program. 

Acceptance of Applications 

Acceptance of new applications to the NIER Program will commence on, and be subject to receipt of, future notice 
from MNDM, which will be posted on the Website (see Section 5.0 (Administration)). The notice will specify the date 
on which new applications may be accepted. Until such time and subject to such notice, MNDM will not be accepting 
or evaluating new applications and any applications that may be received prior to such notice will not be accepted or 
evaluated nor shall they be considered to be an Application in the Program Queue, subject to the following paragraph. 

Applications already submitted under the Extended NIER Program by applicants who are not Current Participants will 
be considered and evaluated as new applications under the NIER Program, and will be assessed in the order such 
applications were originally received by MNDM, however, assessment of these applications under the NIER Program 
shall not commence until the date of acceptance of new applications set out in any notice described in the foregoing 
paragraph. 

Upon and following the commencement date of acceptance of applications set out in any notice described above, 
when less than $1 million of unallocated NIER Program funding is approved and available, as determined by MNDM, 
a notice will be posted on the Website (see Section 5.0 (Administration) of these Program Rules) indicating that, 
although new applications will continue to be accepted, they will not be assessed unless and until unallocated and 
approved NIER Program funding in the amount of at least $1 million becomes available, as determined by MNDM. If 
$1 million or more of unallocated and approved NIER Program funding becomes available, as determined by MNDM, 
complete Applications in the Program Queue will be assessed by MNDM in the order in which they were received, 
one such application at a time, except where the funding is allocated to address a Rebate Funding Shortfall as 
described below. 

Upon an applicant's acceptance into the NIER Program, in the event that Unallocated Funding is less than a new 
selected applicant's Full Funding Annual Cap, the NIER Program Agreement would provide for a maximum annual 
rebate equal to the Unallocated Funding in order to ensure that approved overall NIER Program funding is not 
exceeded. The new selected applicant would still be required to meet all regular NIER Program and contractual 
requirements including the full development and implementation of an EMP. 
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If additional, unallocated and approved NIER Program funding were to become available for disbursement, as 
determined by MNDM, then MNDM would consider, in its sole and absolute discretion, allocating such funding to a 
fully compliant new selected applicant with a Rebate Funding Shortfall up to the amount of such Rebate Funding 
Shortfall. In the event that the Rebate Funding Shortfall for that new recipient is reduced to zero, and more than $1 
million of new unallocated and approved NIER Program funding becomes available, as determined by MNDM, the 
next complete Application in the Program Queue will be assessed by MNDM in the order in which the applications 
were received. 

Eligible Facilities 

Each individual facility of the applicant must satisfy all the following criteria to qualify for participation in the NIER 
Program. The individual facility must be: 

directly owned and controlled by the applicant; 

a production or processing facility that consumes a minimum of 50,000 megawatt hours (MWh) of electricity 
per year, as measured by the IESO or a local distribution company at an approved metering installation. This 
electricity must be both purchased by the applicant from the IESO administered electricity market or from a 
local distribution company, including Hydro One Inc. and consumed at each of the individual qualifying 
facilities; 

classified as being within one of the following North American Industry Classification System (NAICS) 2002 
industry sectors: 

o 21 Mining and Oil and Gas Extraction, and 

o 31-33 Manufacturing, with the exception of facilities that are designated as Sawmills and Wood 
Preservation (3211) which would not be eligible for the NIER Program; 

located in Northern Ontario, defined as being within the collective territorial Districts of Kenora, Rainy River, 
Thunder Bay, Cochrane, Algoma, Sudbury, Timiskaming, Nipissing, Manitoulin, and Parry Sound; and 

a market participant purchasing electricity from the IESO administered electricity market or from a local 
distribution company, including Hydro One Inc. 

Where applicable, applicants may identify more than one directly owned and operated eligible facility in their 
application for the NIER Program. Applicants shall not submit more than one application. 

New applicants must clearly demonstrate to MNDM's satisfaction that they meet all these eligibility criteria in their 
application and EMP submission. 

Solvency 

Qualified Participants must demonstrate ongoing solvency or other measure of operational viability for the duration of 
the program to the satisfaction of MNDM. As part of their application, new applicants will be required to submit: 

Audited annual financial statements from the two most recent fiscal years of the applicant; 

Annual forecast sales or production and EBITDA for each facility for each of the applicant's fiscal years up to 
March 31 , 2019; and 

Forecast of total capital expenditures for each facili ty for the applicant's fiscal years ending March 31, 2019 
and a list of projects associated with expenditures. 

New applicants under evaluation will be subject to review and evaluation by a qualified Financial Reviewer to be 
retained by MNDM, for MNDM's sole benefit, to provide the necessary due diligence to assess, among other things, 
the new applicant's solvency and operational viability. 

MNDM, at its sole discretion and under such terms and conditions as MNDM deems appropriate, and subject to 
meeting other eligibility requirements , may permit, Current Participants that are operating under the Companies' 
Creditors Arrangement Act (CCAA) or other debt relief legislation to participate in the NIER Program. 
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Prepare and Implement an Energy Management Plan 

Participation in the NIER Program is subject to, among other things, the submission of an EMP for each facility, which 
must be satisfactory to MNDM, detailing proposed steps and methods for improving electrical efficiency and 
sustainability over the duration of the program. 

The EMP must at a minimum satisfactorily meet the requirements set out at Section 4.0 of these Program Rules -
"Energy Management Plan Requirements". 

4.0 Energy Management Plan Requirements 

Comprehensive energy management planning is a process of monitoring, controlling, and evaluating energy use in an 
organization, then taking action to achieve conservation and efficiency targets. It begins with analyzing energy 
consumption and identifying opportunities to save energy and estimating the potential for how much energy each 
opportunity will save. While periodic energy audits may provide a snapshot in time and where isolated efficiency 
projects provide temporary energy savings, comprehensive energy management planning is a process of continuous 
improvement. 

This section sets out the required contents of a comprehensive EMP. While the NIER Program focuses on electrical 
energy efficiency, it is important for Northern Ontario industries which are Qualifying Participants to consider all 
energy sources such as natural gas, coal , diesel, or renewable fuels such as biomass, in order to have a complete 
understanding of opportunities for energy cost reduction and potential for self-generation. Accordingly, MNDM highly 
recommends Qualifying Participants consider developing EMPs that account for all their energy needs, in conjunction 
with the requirements for the NIER Program. 

Despite anything contained in the Program Rules or the NIER Program Agreement, Qualifying Participants will be 
solely responsible for ensuring the technical , regulatory, financial , economic and overall viability of their EMPs, and 
MNDM shall have no responsibility whatsoever to independently assess the viability of any application or project nor 
any liability whatsoever in the event that an EMP turns out not to be viable in any respect. 

Required Contents of an Energy Management Plan 

Current Participants can continue to implement their MNDM approved EMP and provide updates through the 
quarterly reporting process. They are not required to submit revised EMPs, unless otherwise requested by MNDM in 
its discretion, however action plans submitted in the last quarterly reports and accepted by MNDM under the 
Extended NIER Program for each EMP (with updates acceptable to MNDM, including the identification of new and 
ongoing measures planned to improve electricity efficiency and overall facility competitiveness for fiscal years 
2016-17 and beyond) will be incorporated into and form part of any rebate agreements entered into under the NIER 
Program, and Current Participants will be required to adhere to those action plans. 

New applicants are to submit a separate EMP for each facility proposed for inclusion under the NIER Program. 

Section 1: Executive Summary 

The EMP should begin with a brief overview highlighting the contents of the EMP with supporting tables and charts 
summarizing key numbers (i.e. energy performance, conservation targets, projects, etc.). 

Section 2: Background 

This section should describe the nature of the applicant's business and its operations to set context for the EMP. 
While Section 3 requires detailed information on electrical consumption, costs, production and specifics on existing 
and proposed conservation initiatives, this section should identify: 

1. Process descriptions, physical location and access to resources, life of operation, plant operations and factors 
that affect energy use and future energy requirements. 
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2. The applicant's Corporate Energy Policy (if one exists) or a statement of the applicant's desired objectives via 
participation in the NIER Program. 

3. Key challenges and constraints to achieving energy reduction goals (e.g. resources, capital , expertise, 
corporate commitment, data, commodity prices etc.). 

4. The members of the applicant's energy team (if applicable) and full contact details. 

5. Any other relevant information with respect to electricity conservation and the nature of the applicant's 
industry with respect to the program requirements of the NIER Program. 

Section 3: Baseline Information Requirements 

This section should provide details about the applicant's electricity consumption for the facility, the sources of the 
electricity and annual costs by source, where applicable. The more detail that is presented in this section, the easier it 
will be to demonstrate progress and the overall success of the EMP. 

A. Electricity Consumption Baseline Requirements 

For each year of the past three billing years prior to the application, or for each year that data exists where less 
than three years of data exists, please identify the following: 

i. Electricity supply sourcing (e.g. purchased/self-generated) with a description of how supply/consumption is 
measured and recorded for each source identified; 

ii. Annual electricity consumption in megawatt hours (MWh) by source, with supporting documentation; and 

iii. The baseline analysis will be used as a point of comparison for future electricity use. Develop a baseline 
analysis of electricity consumption, including: 

a) Description/definition of significant energy users; 

b) Description of key energy use drivers (i .e. weather, production levels, product mix, tonnes milled, etc.); 

c) Description of the correlation between significant electricity users and key drivers; 

d) Data to justify key assumptions used in developing the baseline analysis; 

e) A baseline period that is representative of typical operating conditions and captures the effects of changes 
in each of the key energy use drivers identified (for example, if weather is identified as a key energy use 
driver, the baseline period must be at least one year). 

B. Production Baseline Data Requirements 

Identify the categories of products produced at the facility, and for each year of the past three complete fiscal 
years, and for each product: 

i. Provide the annual volumes of production; and 

ii. Provide energy intensity calculations. 

For new applicants, without a prior three year production history, the period may be a different recent period, or 
the new applicant's reasonable estimate, which period or estimate must be satisfactory to MNDM. 

C. Forecast Data for The NIER Program Duration 2016-2017 

Identify the following forecasted or actual data for the fiscal year 2016-2017: 

1. Electricity Forecast Data 

i. Explain electricity supply sourcing (e.g. purchased/self-generated); 

ii. Provide the forecast annual electricity consumption in MWh by source; and 

iii. Describe how supply/consumption will be measured and recorded for each source of electricity. 
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2. Production and Electricity Consumption Forecast Data 

Identify the categories and grades of products produced at the facility and for each product for the fiscal year 
2016-2017: 

i. Provide the forecasted annual volumes of production; 

ii. Identify forecasted electricity consumption in MWh per unit of production by facility; and 

iii. Identify any anticipated events or foreseen circumstances that may influence production and consumption 
forecasts. 

Section 4: Efficiency and Conservation Targets 

While the EMP must identify and achieve efficiency and conservation targets, the scale and complexity of any given 
measure will influence the effort and time it takes to realize efficiency targets. Other circumstances such as variation 
in production cycles may also make it difficult to measure progress at regular intervals. 

As a process of continuous improvement, energy management planning is about achieving long-term sustainability 
and the NIER Program will consider both measured results (quantifiable data) and results or actions that demonstrate 
progress towards achieving targets in its review and evaluation of participants. 

Demonstrating quantifiable results could include, but not be limited to: 

Reduction in electricity use while maintaining production levels (net savings); 

Maintaining stable electricity consumption use while increasing production levels (improved efficiency); and 

Reduction of electricity consumed directly from the grid through self-generation projects such as a co­
generation plant. 

These results can be achieved by such measures as replacing or upgrading inefficient equipment and/or shifting to 
more efficient production techniques. These results can also be measured in overall electricity costs, which may be 
further reduced by modifications in operations to shift consumption away from system-peaking hours to off-peak 
hours. While a reduction in overall electricity use may be attributable to decreased production levels for a variety of 
circumstances, it may still be possible to demonstrate efficiencies in such scenarios. 

The EMP should describe what the demonstration of on-going progress could include, such as but not limited to, such 
actions as: 

Achieving key milestones in an EMP such as actions demonstrating progress towards the implementation of 
capital projects or making commitments to invest in new electrical efficiency capital projects. 

Establishment and filling of a dedicated Energy Manager position to demonstrate a corporate commitment 
towards conservation and efficiency. 

Efforts made towards achieving third-party certification such as the proposed ISO 50 001 certification for 
energy management systems. 

For companies just beginning comprehensive energy management planning, initial steps such as completing 
energy audits or employee energy awareness programs to demonstrate progress towards electricity efficiency 
and sustainability. 

MNDM acknowledges that many Northern Ontario companies have made significant investment and effort towards 
achieving energy efficiency. For example, various participants in the Original NIER Program have been successfully 
implementing EMPs since the program's inception in 2010. In addition, a number of industrial facilities have also been 
involved in one or more of the IESO's conservation and demand management or other programs and continue to 
achieve ongoing results. 

In recognition of these efforts, participation in relevant and progressive electricity conservation and efficiency 
programs will contribute to the requirements of the NIER Program and allow Qualifying Participants to advance their 
existing goals and/or establish new conservation targets and objectives. 
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Where desirable in MNDM's opinion, MNDM may work with new applicants to assist them to identify and define 
electricity efficiency and sustainability measures suitable to the nature and circumstances of their operations to meet 
the program objectives of the NIER Program. 

Accordingly, in this section: 

1. Describe measures/initiatives undertaken by the applicant since the beginning of the 2016 fiscal year to 
reduce electricity consumption at the facility. 

2. Specify the impact these measures have had at the gross levels by year (e.g. load shifted savings, demand 
reduction, emergency reserve, etc.) and characterize their overall success. 

3. Develop an Action Plan. In a section entitled "Action Plan", identify new and ongoing measures planned to 
improve electricity efficiency and overall facility competitiveness for the fiscal year 2016-17 and beyond. 
Describe in detail the measures, initiatives and/or projects currently in place or planned, and for each 
measure: 

i. Quantify the impact/savings that the measure is projected to have at the facility; 

ii. Provide a schedule showing estimated dates for initiation, milestones and completion; 

iii. Provide forecast operating and capital cost schedules associated with the measure; 

iv. Indicate whether the measure has been committed to or approved at the time of the submission of this 
plan and if not, describe what conditions/preconditions are necessary to secure the commitment or the 
approval; 

v. Indicate when the condition(s) must be in place in order for the measure to achieve the projected 
impacts savings described in (i) above; and 

vi. Indicate if the measure is subject to conditions of project financing and provide financial details 
including expectations relative to other relevant provincial programs. 

4. Set out implications of the implementation of the EMP on your company's labour force (e.g. new jobs created, 
jobs maintained, etc.), or broader labour force implications influenced by the EMP (e.g. local direct and/or 
indirect jobs and economic spin-offs for Northern Ontario suppliers, services, construction, etc). 

Section 5: Certification 

Each EMP must be accompanied by a signed endorsement from a recognized engineering firm and/or an accredited 
professional specializing in areas of electrical power, conservation projects, technology, monitoring and verification. 
Each EMP shall be sealed, signed and dated by a P.Eng. pursuant to the Professional Engineers Act (Ontario). 

Each EMP will be subject to review and evaluation by a qualified Technical Reviewer to be retained by MNDM, for 
MNDM's sole benefit, to provide the necessary due diligence to assess, among other things, EMP efficiency and 
conservation targets and the applicants' capacity for implementation and adherence to the Program Rules. 

Accurate and routine measurement of energy savings from the energy efficiency projects detailed above can reduce 
uncertainty about the efficacy of the projects and help guide the selection of future projects. Regular reporting and 
monitoring will also assist in future estimates of savings. Progress towards achieving efficiency and conservation 
targets of approved EMPs will be subject to quarterly review by MNDM as detailed in Section 5.0 (Administration) of 
these Program Rules, below. 

5.0 Administration 

Application Process 

The application material , including the application form and instructions for ensuring a complete submission, can be 
found on the Website. Upon receipt of an application package, MNDM will endeavour to advise applicants whether 
the submission is complete within 15 working days of receipt. 
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Rebate Disbursement 

Rebates will be disbursed on a quarterly basis based on the Province's fiscal year and commence in the quarterly 
period immediately following the quarterly period in which the approved new applicant enters into a NIER Program 
Agreement. For disbursement of any retroactive rebates to which a Qualifying Participant might be eligible, see 
"Retroactivity" below. 

On-going quarterly rebates are subject to meeting all terms and conditions, including Quarterly Reporting 
requirements (see Quarterly Reporting below). Upon demonstration of satisfactory results and substantial progress in 
successfully implementing the approved EMP, quarterly rebates will normally be disbursed within 45 days from the 
end of the quarter for which the rebate is calculated or on such dates as MNDM may determine. 

Rebates will not be paid unless and until each individual facility of the selected new applicant consumes a minimum of 
50,000 MWh of eligible electricity during the year and meets other eligibility requirements specified below during the 
year, subject to the NIER Program Agreement. 

Review of Energy Management Plan 

MNDM reserves the right, at its sole and absolute discretion, to impose additional terms and conditions relating to the 
obligation of the Qualifying Participant to make satisfactory changes and improvements to each EMP in accordance 
with prescribed milestones and timelines, the failure to comply could constitute an event of default for the purposes of 
the NIER Program Agreement. 

Quarterly Reporting 

NIER Program participants are required to submit quarterly reports within 20 days from the end of the quarter. 

Participants will be required to submit quarterly summary reports which shall include, but not be limited to, the 
following information with respect to the preceding quarter: 

Details regarding the status of the implementation of the EMP, including but not limited to achievement of the 
milestones; 

Details regarding how the objectives of the EMP have been met; 

Forecast for at least upcoming 12 months on a rolling quarterly basis; 

Data required for the measurement of performance identified in the EMP; 

Details on variance from actual to forecast must be included; 

Risks of not achieving targets and milestones identified in this reporting cycle and updates on previously 
identified risks; 

Updated forecasts and actuals, compared to the baseline information provided in the application; and 

Opportunities identified for additional savings measurements. 

The 4th Quarterly Report in each fiscal year shall set out the number of full-time equivalent employees of the 
Qualifying Participant on an annual basis. 

Quarterly reports will be subject to review and evaluation by MNDM's Technical Reviewer to be retained to assess 
progress towards meeting EMP objectives and adherence to Program Rules. 

Commencement 

Quarterly reporting will commence at the end of the Qualifying Participant's first full fiscal quarter following entering 
into a NIER Program Agreement. 
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Retroactiv ity 

Current Participants which enter into NIER Program Agreements, as required by the Program Rules, no later than 
December 31 , 2016 would be eligible for retroactive rebates based on eligible electricity purchased and consumed at 
eligible facilities from and after April 1, 2016, subject to the NIER Program Agreements. 

New selected applicants that enter into NIER Program Agreements prior to March 31 , 2017 would be eligible for 
retroactive rebates based on eligible electricity purchased and consumed at eligible facilities from and after April 1, 
2016, subject to the NIER Program Agreements. 

If, and to the extent applicable, Qualifying Participants are entitled to rebates in respect of eligible electricity already 
consumed from April 1, 2016 up the end of the last fully completed quarter prior to their entering into a NIER Program 
Agreement, such rebates may be disbursed upon receipt by MNDM of satisfactory quarterly reports for the completed 
quarters. 

Maintaining Minimum Electricity Consumption 

Qualifying Participants must maintain a minimum annual electrical consumption rate of 50,000 MWh per year per 
facility from the IESO administered electricity market or from a local distribution company, including Hydro One Inc. 

In the event that a participating facility consumes less than 50,000 MWh per year in any given year throughout the 
duration of the NIER Program, that Qualifying Participant's facility can remain in the NIER Program if it can be 
demonstrated, to the satisfaction of MNDM, that the lower consumption is wholly and demonstrably attributable to the 
achievement realization of energy efficiencies. 

Maintaining Operations 

Planned or unforeseen events of outage, shutdown or other matters contributing to the ceasing of commercial 
operations, will render a participant ineligible to continue in the NIER Program, subject to the NIER Program 
Agreement, and at MNDM's sole and absolute discretion and on such terms that MNDM may impose. 

Facilities 

Each individual facility must continue to be directly owned and controlled by the participant. Where a facility no longer 
meets the forgoing criteria, that facility will not be considered a facility for the purpose of the NIER Program for the 
transferor and there will be a corresponding reduction in the participant-transferor's Caps. Rebate caps, including 
Facility Annual Caps, may be transferable to a purchaser of a facility at MNDM's discretion, subject to any terms or 
conditions MNDM may impose. 

Website 

Any reference to "Website" in these Program Rules means MNDM's NIER Program website at 
http //www mndrn.gov.on ca/en/northew-develoRmenUbus1ness-support/northern-industrial-electricity-Late-program 
or such other website as MNDM may designate from time to time. 

Applicat ion Period 

See Section 3.2 of these Program Rules, "Acceptance of Applications". 

Legal Agreement 

All Qualified Participants will be required to enter into a NIER Program Agreement. The NIER Program Agreement 
which Current Participants will enter into will reflect the changes in the NIER Program and MNDM requirements . 
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Coordination w ith Other Energy Programs 

Subject to the portion of these Program Rules, below, dealing with the IEI Program, nothing in the NIER Program 
restricts Qualified Participants from applying to other energy programs aimed at reducing energy costs and 
conservation subject to the requirements, including restrictions, of such other programs. 

Industrial Electricity Incentive (IEI) 

Any load settled under the IESO's Industrial Electricity Incentive (IEI) program is not eligible to receive NIER 
rebates, which will be provided for in the NIER Program Agreement. NIER rebates will be paid based on eligible 
electricity volumes that will be net of IEI Eligible Incremental Electricity as defined in the IEI Stream 1, and IEI 
Stream 2 and IEI Stream 3 Program Rules, as applicable, and any other electricity volumes specified under the IEI 
program. 

In order to ensure the forgoing , consultations and sharing of information will take place among MNDM, the Ministry 
of Energy and the IESO. 

Applicants and current participants should reference the IEI Program Rules for further details on the IEI program 
(http://www. powerauthority. on ca/iei). 

Additional Rules 

Where MNDM may take an action or make a determination under these Program Rules, the decision to take such 
action or make such determination shall be at MNDM's sole and absolute discretion. Any reference to MNDM's 
discretion in these Program Rules shall mean MNDM's sole and absolute discretion. 

From time to time MNDM, in its discretion, may amend the NIER Program and the Program Rules without prior notice. 
Without limiting the generality of the foregoing, such changes may apply to new applications, applications already 
submitted and to NIER Program participants which have entered into a NIER Program Agreement. Notice of any 
amendments will be posted on the Website and will apply to any applications in progress, future applications, selected 
applications and NIER Program Agreements as may be specified on the notice. 

MNDM may, but is not obligated to , request clarification, additional information, documentation and statements in 
relation to any application at any time and may establish the time frame in which the request is to be responded to. 

MNDM may reject any incomplete application, any application that does not satisfy all of the eligibil ity requirements or 
is ineligible and any application in respect of which information is not satisfactory to MNDM or its advisers in any 
respect in its discretion. 

Notwithstanding anything contained in these Program Rules, MNDM reserves the right, in its discretion, to reject any 
application in whole or part whether or not completed properly and whether or not it contains all necessary information 
and reserves the right to discuss different or additional proposals to those included in any application. 

No commitment has been made by MNDM to enter into any NIER Program Agreement and neither the issuance of a 
notice of selection nor the participation by MNDM or any of its representatives in the NIER Program process will 
create a commitment or any form of agreement between MNDM and any applicant or Current Participant. No binding 
commitment will be created unless and until MNDM and a Qualified Participant, each in its discretion, enter into a 
definitive written NIER Program Agreement. 

MNDM reserves the right to cancel any part or all of the NIER Program at any time and for any reason or to suspend 
the NIER Program including suspending the acceptance or assessment of applications, in whole or in part for any 
reason for such period of time as MNDM shall determine in its discretion, in each case without any obligation or any 
reimbursement to any applicant or Current Participant. 
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Each Qualifying Participant shall be solely responsible for its own costs and expenses relating to the NIER Program, 
including costs related to the preparation and submission of its application and the development and implementation 
of its EMPs, whether or not an application is accepted or the NIER Program is suspended, revoked, amended or 
revised. Under no circumstances shall MNDM be liable for any claims for compensation or damages, including any 
indirect, punitive or consequential damages associated with a selected new applicant or Current Participant's 
participation in the NIER Program or an applicant's submission of an application. Qualifying Participants irrevocably 
and unconditionally waive any such claims against MNDM, whether relating to an alleged breach by MNDM of the 
Program Rules or otherwise. 

MNDM shall not be liable for any delays in processing, reviewing, accepting or rejecting an application or providing a 
notice of selection or entering into any NIER Program Agreement. 

MNDM reserves the right, in its discretion, to waive any informality, irregularity or non-compliance with respect to an 
application or with respect to an applicant or Current Participant's compliance with these Program Rules, including by 
extending any deadline, which for clarity may be any deadline affecting MNDM, the Current Participant or the 
applicant. 

The rights reserved to MNDM in these Program Rules are in addition to any other express rights or any other rights 
existing under the Program Rules, the NIER Program Agreement or at law or in equity including any rights which may 
be implied in the circumstances, and MNDM shall not be liable for any claim, losses, liabilities, penalties, obligations, 
payments, costs and expenses or any direct or indirect damages incurred or suffered by any applicant, Current 
Participant or any third party resulting from MNDM exercising any of its express or implied rights under the NIER 
Program, including the right to exercise its discretion hereunder. In submitting an application, each applicant agrees 
that it waives any rights it may have to bring a claim or otherwise as against MNDM for failing to issue the applicant a 
notice of selection or for issuing a notice of selection to another applicant. 

Each applicant and Current Participant agrees that, in no circumstances shall it nor any third party be entitled to 
recover any damages as against MNDM, whether such claim for damages arises in contract, tort, warranty, equity, 
negligence, intended conduct, detrimental reliance or otherwise, including any action or claim arising from the acts or 
omissions, negligent or otherwise, of MNDM, and including any claim by the applicant or Current Participant that 
MNDM has failed to comply with these Program Rules. 

Applicants and Current Participants authorize the collection by MNDM of the information set out in the application and 
otherwise collected in accordance with the terms hereof, and the use and sharing of such information for the 
purposes set out in or incidental to these Program Rules and the NIER Program Agreement, and for the purpose of 
offering, managing, directing and evaluating the NIER Program generally. Applications and the NIER Program 
Agreement will provide further for the collection and sharing of information. 

MNDM may extend the time to meet the requirements of these Program Rules at its discretion. Any such extension of 
time shall only be valid and binding on MNDM if provided in writing by an authorized representative of MNDM. Any 
failure to meet the revised time requirement shall have the same consequences as if the original time requirement 
had not been met. 

Despite the fact that these Program Rules were drafted by MNDM and its advisors, applicants and Current 
Participants acknowledge and agree that any doubt or ambiguity in the meaning, application or enforceability of any 
term or provision in these Program Rules shall not be construed against MNDM in favour of the applicant or Current 
Participant when interpreting such term or provision, by virtue of such fact. 
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12/3f2018 Albril.Fulil Tai1Act • lnfannlllionCiraiar PROP-1 

Tax and Revenue Administration 
Fuel Tax Act 

Information Circular PROP·1R1 

Ralaued: September21, 2010 
Producacl by: 
For more lnfonnatlon: 

PROP.itR1 f September 2010 

Alberta Trvasury Boa!d and Finance, Tax and Revenue Administration 
tra nwlD!e@9oY ab ca 

ALBERTA FUEL TAX ACT INFORMATION CIRCULAR: 
PRESCRIBED REBATE OFF-ROAD PERCENTAGES (PROP) 

NOTE: etl'ectfve 12:01 a.m., Feb'uary 25, 2011, the Tax Exempt Fuel Use (TERJ) rabate for licensed vehicles, lnch.dng 
Pl88cribed Rebate Off-fOad Pert:entll{J8S (PROP~ it eliminated. The mllfk.ecl fuel (lalt eic.cluded) component d TEFU, tile 
Alberta Flilm Fuel Benefit, and the Alberta Farm Fuel Distribution Allowance ar& not affected by this c:haF9'. 

Questlona and antWers relating to the change Ell8 posted on the Taxes and Rebates aedlon rl the Alberta Treasury Board 
and Finance website: http:l/www.ljnance.albwta.co. 

NOTE: Thia inl'ornl6tion circular itJ infended to eK/)lain legislation and prollffill apecmc information. Ewryeflbrthas bHn made to 
enBUm th8 conlflnts &18 aca.trale. Howe119r, ifs dillct8p(lncy llhould occur in inflHpnllation b9twffn thi11 infomlation circular and 
govemlng legislation, the /9f1/slatl<H1 takes ptB«Hlanca. 

Thi& informaUon eilWat Ql!Plaine how to eppy for a rebate of fuel tax uncler the PROP Pl'O!JW'll. 11le topics covered ar&: 

• OVERVIEW of PROP 
• ELIGIBILITY for PROP 
• HOW to APPLY fQC ENROLMENT 

• DWJ! Eljgjbilibt' (Tax:§l!!!!Dpl Fuel U8t1C [IEFU]IPROf>) 
• Canc*letlon or Refusal to Ac capt Enrolment 
• When Business Acttvltlet/ Opera!lcnt Change 

• HOW to FILE a PROP RE8ATE APPLICATION 
• DOCUMENTATION to SUPPORT a PBOP APPLICAllQN tfqm AlWZ) 

• Clear Fye! Purcba8&8 
• Fuel Tndlng R!lMl!l!t 
• Example of a Fuel l.qQ Bot* !pc a Syperylsor Purcbaslrxi Fuel for Myltlplt Unlta 
• Fuel P\Gbase Invoices in Apgjcwt's Name 
• Fuel P!Gbase layojces Not jn Apstljcant's Name· Fuel Assigned 
• Centers end Owner-operators 
• IFTMegst:ered Vellele Fuel Aclustmento 

• UNLICENSED EQUIPMENT. use of MARKEP FUEL 
• TIME LIMITS end BEaATE APPLICATION PEBIOPS 
• POST.PAYMENT REVIEW 
• AUDIT Qf PROP REBATE APPLICATIONS 
• APPENPIX A· PBESCBIBEP REBATE OFF-ROAD PEBCENJAGES tpRoe> 

• Oil and r..ae Drilling 
• Oil anc:I f"fl§ Gtgl]yljcl gr Sej!urjc Exp!oat!jon 
• Oii Ind f..as prpductloo 
• O!! and f..ee Servicing 
• FQ!VSlry 
• MuncfJWttles 

OVERVIEW OF PROP 

1. Alberta Treasury Board and Finance, Tax and Reven .. Admlnlstra!Jon (TRA} has been v.oitclng IMth lndus!Jy to 
simplify the Tax Exempt Fuel User {TEFU) 111bate applic;e1ioo process. Thn:Ju9"1 cons~n, TRA has rvached 
agreement with certain Industry sec:tora on rebate pen:entages (based on activity and type of vehlcle/ecppment) and 
the start date for using the preacribed rebate off-road petcEnita9es (PROP). 

2. Bef'cn submitting a n:Jbme application, apply to IRA by submitting a Fuel Tax Rl'll:lme Enrolment Application 
(!ff4940) (see the "HON to Apply for Enrolment" and "Time Umlts and Rebate Appllcatlon Peitods• sec!Jons of this 
clrcular for men lnfoimmlon). This process Is used to el'l9ure thal appllcantl!I are: 

• ellglble for the P!'O!J81Tl, 
• aw819 of their ellglble activity .ict vehicle categories, 
• aww of tile fuel tracking requirementl!I, and 
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/4lba'lll Fuel Tm:l'd • lnbT111111a! Cmls l'ROP-1 

• have !he ,_&ary fuel racords In ~from the er11dme11t date forward. 

3. If you c:eny IJlrt Boni PROP-dlglble and -lneUglble (TEFU} actMUee after the PROP lnduetty lmplementa11an date, 
obtain a detwmil'll'lticn from TRA abol.t i-to PfVPOlfy tile YQll' fld tax llJbel:e llR'liceion(e). 

4. Under tho PROP t:lfOC*•, tre llR'licwt no longer pieperes $IMIYS. CracQ heln in cft"-!Oeld activiti•, or ITlllirbirtf 
-m of 11.11!1 CCll"llli.mp!on l'MM. I low11111er, lllppllcaru are requlMd to lr8ell: encl docUli!ft fUel llapensed Into each 
vehlcl& or lfg packag& ID Wilch pn11SCl1bed reba!e ol'l.ftllld pen:ei ... are appllllld. 

s. Using the PROP poceGS, you may apply for a rebid• of fuel tax for oft'-road f\lel Ila« 

Ax Bx C • PROP Nb&m for each 8jlplWed ca!egOry, 

where A 18 the tax paid lltnla d fUel consumed and tracked to eUgl:lllB vallclea, 
where B 18 the pnl&Cl1bed r1lbal8 pen:enlage for the approYed categoly, and 
Where C 18 the 8'lfllcalll8 Albeltll fuel !Bx 11118. 

The tO!al PROP nibate lu lhe &lnl d all c:alcula!lons for each 8AlfllV8d cel8gcly. 

Back to Top 

ELIGIBIUIY FOR PROP 

6. To be eligibl11 for PROP, yiiu muet ClllMio in - of the epec;ifil'ld incbl1riee end PtWfonn - cir men Qf the 
presc:ribed ectivitie& Jsted in Ammux A. YClll $hO>..td be the entity 1het peid the f\181 lex end ~led the dvity. 
If you ere~ usiro the 'TEFU ptOgllJ!'l tO obltin fuel I.ex ..... checlc the current li$t Gf PROP~ 
industiy ectiviti• before sutimitliro ee.cn TEFU IWal• ... icelion. to deQwmine if et'f d )'OUr ectivttiM are eligillll8 
for rebe!e under the PROP p1ogu1m. 

HOW TO APPLY FOR ENROLMENT 

7. Coolplele and bward a 'Fuel Tax Reba1e Emllmllft Appllcatlon" (t\T4940} to TRA. The IJ!lllllcetfOllll ara SYallable 
from mA or from w- lrtmngt stta. 

8. On app!1Mll of yw-awlm&n. TRA wlll send you a lelter ca1fll111t191he aft9c:ttve dale and the pr9Sall8d rabal8 
percen1898S for yw-lnci.l&tty type and aclhlltles 

9. You may be ca ita:ted to dl&cU89 your partlool&r fuel backt;; mettiod& for the dffererrt actMlf99 you paform. 

10. TRAcletarninalb• rugardro eligibility 819 baed on the infomdi'1f'I you provi• utlh8timE1Gf enrvinent. The 
dlltennineticm en bindr'O en you and we nbject to tllY terms em ccndtions impoud ~ TRA. 

11. If TRA dllb!rmine& you - eligibll!Uldlllt bath TEFU and PROP. you are cansidnd a "c:U!I fill!lt". Pl-ncle tha1 
Albelta 11.11!1 tax mey Oliy be rebab!ld one&. When applying under tdl pl'O(J'llllllS, UH the &&me calendar quarter to 
.-icllll ll.M!il n!pllted. A calendar q1J811er Is a pe!IOd of tllnie l1'IClllths ~tv'lng on the nnrt day d JanLIBJY, Apt!, 
Jury and October of each calendar year. 

Back to Top 

Dual Eligibility (TEFUIPROP) 

12. Some lnst&nc88 when <i.181 allblllty mlgltt occur. 

• 9lf181• whlcle pwl'o.mlng boCtl PROP and TEFU aclMdn. 

Mir~. mclo A haule loge (PROP activity}from SeptembOi to Man:h and thon hauls !iJllVol (TEFU 
stivity) mm .Ap;I to~ 

• Mulllpl• Whlcl• ptrfoimlng .U~ PROP or TEF\I dllttl ... 

Mir~. ~ tn.tck A exclusively rer'llOllO$ ~mud (PROP -=tMty) while veicuum truck B 
~ ci... r0$identiel Seritie tenk$ (TEFU activity). 

13. To obtalr1 a determlna!lon of dL181 dlgllillty, CClflifllete a '1'"ual Tax Rebate Errolmert Appllca11on" (AT4940.} lnckdng a 
clear and de181ed lstlf'V d all cperalfonal ac11vn1aa on a peMRI basis. If there ls lnsuftlclant space, pl8888 provide 
attachment&. 

Back to Top 

Cancellation or RefuMI to Accept Enrolment 
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14.. TRA ITl8)' nifuse yru &JlllllCGllcn for enrolment If you are not ellgtJIB, or cence ytM enrolment If you are no~ 
ellglbl&. TRA may can* an emilmlri when PROP ellgl>le ac!Mti99 -9 or If~ 111C1Uh11ments a111 not 
folluwed. 

15. TRA cennot eeecipt or pn:iceee fuel iP l\lbeta epplieetiOn& for PROP eligble lllClivitiee under the PROP Of TEFU 
proeretn$ if YfN PROP erf'Cllment i. been cencellad fer not fdlowing piogi•11 teql.it11men1$. 

Back to Top 

When business actlllltln/operdons dlange 

16. Ir your bUsmu has mnalgamamd with another or 11~ #1.'ff c4her changes In cupora!a structure, or rr YOU' 
opera!lons dlangB ll1d you be(#n W'Olklng In anolhllr lndustiy sector, plea8e callllete & l'lllW llMllmant fOlm 
(AT494Q,). 

t=or ellC8lllM: As a fanl8try cat1p1111y lrwo!Yed In logging you 1n 8llfllUV8d for PROP In ce!egory 1D and use a 
tl&Ctor tniler far yo1.r lag haUlng ectMty. Then you decide to Cl8ll88 all lcggjng cpanalons and stall ollfleld 
fMBVY eq~ hlllf~ with a tnlcta" and a flatbed tlTlller. To flla a fuel tax rvbate application, you 1n mN 
111C1Ull1!d to IHmll ycuhaavy llCPPl!llri haullng GP8fll!lons In categc1y 58 (&89.Appandx A). If your fleet 
size has dalllldd, pl-e P!UYide thie infvnnation on the iww &1ci1101 il form. 

17. If, while cimiled for PROP. YQll' IMineiH c:t.q"" .o that you ~ur.ty .-f~m PROP-ineligibl111 ai;tivities in 
addition to PROP-ciligibl111 adivitieie, oompk!to fonn lAT494Q} to Cllmin a TRA detelmiration. 

18. If you atcp ~~ng ~~- eligible for PROP. yeu m«y tubmit ~ fer fuel con1umecl up to the clela 
your ectiviti8$ ce11$8C1 lo b8 aligbla. Your line! PROP epplicetion m- rell8ct a ctlandet queller. Tha fuel repcried 
should ba based ony cn pun:hases end fuel t111Cking to Iha dale Iha! lhe PROP-eligbla opa181i0ns <*1$8d. 

t=or exaJ!'flle, a n!bale IJ!lPllcallon pellOd may extend from Jmury 1, 2llXX to Maren 31, .20XX (bGxa 7 and 8 
on th&~on form t.IZZZ).. lt'yooropara!lona ceased to be elgl:E on Feauary 23, 2QXX, th&appllca!lon 
should O!ty ccrnatn fuel pun:hasad and consumed from Janumy 1, 2llXX to Feauary 23, 20XX. After the dale 
your PROP elgbllly a.ad. you may be eUglbl& to enroll In the TE.FU piugJatL 

19. 'Mier! the runber of l.lit9 In a flaat r-or dee- by men lhan 10 par cal., endfor a~ rig package Ill 
added to ywr flaet, ci.11~ a celandar ~. yoo mtl!lt aubmlt an a111aldad I.di llst (peg88 4 end 5 «the 'Fuel Tax 
Reita!& Enn*nent .Aflpllcallcn° rAT.fHOJ) to TRA prior to fl~ ywr 8'lfllCGllcn for this period. 

Back to Top 

HOW TO FILE A PROP APPLICATION 

.20. After ycut ...a~ llf,lpllc«lon '- been ecoepted end YDll' PROP dVlty '*°90lf• oontlrmad by iettet, you may 
epply for rebe1e$ using PROP. You may only ~ eppllcellon peitod$ all.le~ to the llll'actllla d81a st*lfted In 
your enl\llment ~ lettllt. 

21. To llJIJllYfa'a l!lba!& under PROP. complale and svi a 'Pl88Cl1bad Rebal& Oll'-road P-llageS (PROP) 
Appllal!lon" (AT27Z). fcllawlng the lnsln.lcllona for comple1kln of the IJ!lPllcatlon ON277 IDS!nJc!loQ!I}. and 

• a!Jlmll II cnlne using Tax and Re\la'ue Altnlr1slnllfon Client Self-eavlc& System {TRACS) on~ 
DMsuty Bmrd and Elnenqia webeJte. « 

• hancktellvar, fax or m&I ycu paper PROP appllca!lon foon to TRA. 

Note: aij)~ 8'lfllcatlC118 orilne I& ~and allows faster lllOC8881ng than fortholte eant to TRA boJ Olher mean11, 
as manual backhl encl keyl~ &t8pe 8111 ncrt rvqull1!d. 

22. Non-PROP~ acti'litiee m11Y be filed under the TEFU l1bll& progwn Cfue! Tax B!lbp!a AppljcWjon•. 
~ (S. the 'TEFU irlptmltion circulert for daleils). 

Back to Top 

DOCUMENTATION TO SUPPORT PROP APPLICATION (Form AT277) 

23. If you &nll ellcled In PROP, keep callllel& and &DCUrllla -- to s....,crt ywr IJ!lPllcallon. Based en your 
opera!lona, sucll nic:atls ll'IClud&, bUt 819 not limited to, the fclowlll!: 

a fl.M!I purch88& Invoices or st:atamentB, 
b. ~k fuel 8tanJgll lnv&mry racoRIB, 
c. per Iii! fuel tracking nicads, 
d. Sllml&IY fu81 tracldflU raconf8, 
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e. veHcle l1111a my racad9, 
f. WCB mmal nib.ms, 
g. lllllRe docunmbl to el.Cll)Clt th et the fuel lq)Ol!ed - cawi.med lri preeclibed ac;tlvHlee (e.g .. Joi> tk:kets). 

Back to Top 

Clearfuel Purchnn 

24. You do net have to sl.tlmlt flJllll pu~r- Invoices, or a IUel pl'Chase llst whe!I flllng 8/l appllcdcll, but re1llln (for a 
pertod of six yen) Ille ll'Mllcee end cn~lcal fuel p\l'ChaSe 1st toe~ eacn rebll!e app11ct11on. P~ig a 
chl'OI + 9 al !lat of l'uel purcha8es Wiii male& It -181' to lden1lfy fuel purcha8es that ocwmlld outside th& peitod for 
Which you S'8 prepl!JV 8 reblD appllca11on. 

TRA may request lhese down au when conducting a poet-payment nMllW or l.Ldt d an appllce!lon. 
Prepare a sepafll1e fuel pue!me document or 
PROP "Srtmp A" (AT47li2) and fuel tlllcklng SUlml8JY sdlacRlle (888 palagJBjAI 30) for each type of Albel!a 
tax-paid fuel (gas/ deaal(pu41&1 e) that you win be nipoll~. Yau may use computer1J81181111ed fOlms lnatead 
of TRA'.s Jll8illfrtad fonns, If you Pl'O"lda all tfle l1IQl*9d lr1fu11ilillf'1f'I lri th9 same fonnai. 

Back to Top 

Fuel lhlcklng Records 

.25. Keep~ to --'irm; 

e. the VC111me ol 1\11111 iucr-M YtxJ Nf)Olted for eedl peitod, lncU.tng lhe fUel tllK el!*lnt& thet you.,,. 
charged, 

b. you have lhe lll#t to make the appllca!lon for this fuel, and lhe: 
• VoUne of fllal placed Ire each sepera!& PROP4flPOll&d um or 8aMC8 rig package, Of 
• vclUl1e of fuel placed Ire each oll or gaa wel ~the appllcallcn p&llod, « 
• vclUl1e of fual us ad to mlX with Olher subela'lce& to manlactuni wall fractullng fluid. 

26. Fuel purchaae nicada lnclllde racelps, Invoices, sta!ements, &n:l IFTA r1ll\m lmnnllllon (pro-fa!& melhod orly), If 
appllca!M. 

ZT. To be ellgjble for a rebate through the PROP P1t9a11, fuel tnlelllng mi.18! -U fMW.Y llr8 of fuel dapanaed rim 
each unit Gr place of ecJJpmant (or cttl8r Items Hated In paagfllllh 2Sb.) lnclllded In ycu Alba!.& appllca!lon. If fuel Is 
pu~hased. but thin le l1111ilfflclent ertldence to detautne wtich mlt. rig packag9, or oll well It was depnad I~ 
this fuel Is not •lril:lle for~ Edma.tlon pi'OC9d111W or bll •lloaillon bem;fnn.U «.19 not ..:ieeplllble bll 
tnalng n..itioca . 

.28. Fuel t111Ck~ 1$. Cl1~C81 control end. requl~ for this mt& l)l'O(J'elll end~~ euch. IFTA. TRA 
wlll conduct post.paymert l'eYll!MIS and a.udlt$10 ensure this aid cittw COl'Uols are lri ~and functioning 
apPftlPlla!l!IY. 

29. ld&ally, each unt has Its o.vn log book «fllel card. Each fuel rec8pt atwd hllVll the urilt number and vehk:le 
ldentlflcdon runller iliCOded en It. Tills ~ng wll 888181 In niccnclllng the fuel racelp18 beck to yo,. 
monthly fUel statemaU. fUel ln.ICklng summaiy -m and "SchecUe A• (IU4752).. 

Anolher fuel b~ opllon Is to la'& each pel80f'I with the IUel cad keep a fuel lc9>ook ncllng the vehicle or 
equipment Into wtich fNf!lf'/ lltni d fuel was dlaperieed for al pgdlaaaa on the canl. 'This sylltem Is useful 
when m~ vaHdlls 1n flllad et the S81118 time and the al4J&Vlaor pays for all the fuel with -fuel canl. 

Back to Top 

30. FIMll 1ncfdng 811m11• y 8dlecMe • you m1191. maintain fuel rec:onls that told eil the fuel depeneed into each 
vehicle aeeordie to~ PROP e«togcxy cluri119 en epaticin period. 

8ample Fuel Tnlddng Summary Sd'lacM• 

CagorySB Oeit Dl8881 

Per Unit Litre& Dispensed Lltnl8 Dispensed 

Unit 575 2,541 0 

Unit 680 0 1,987 

Unlt686 664 0 

TomJ 3, 111S 1,M7 
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Cllleg ~ylH Ga 

Per Unit Litre& Di9Pmlled 

Unit 19 89S 

Unit 20 528 

Unit 21 1,053 

Unlt25 1,125 

Total 3,5111 

You m.181 be &Ille to niconclle tl18s& summmy recan:l8 to 1h8 scui:e fUel tllleklng documen18!1on (e.g., 
lnvolc88), for each PROP categCly and unit. 

31. Fvel tl&Ck~ lllCClld9 WI'/ depefdng ~ youropelll!lons, but may lrdll.k 

Single Vellk:le OperatonJ 

• .._. there ie no meteled bulk fuel etMet- fuel il!VCliete. 
• .._.. tt.. is metered !Mk fl.Ill stonlQt- fut! in'/Oioe$ em IUk fuel 1oi:a booklirMl'llOl'/ !ICOlds. 

MuHi!IMJ Vohic:le Opcimtcn 

• Write vel'tcle int numbetcr vehicle idantilic8ticn (VIN) IU!lbenl on fuel irl\IOKlM «aim-ts bllside 
thff related pll'Chales. Thia lnfomla!lon must be sulml&llzed tot 88Ch appllcalon pe!lod. SM 
paagiap129 8boYe.. 

• MUlt*l a amn listing cl vehicle unit numb8nl or VIN& a&80Clal8d with unll3 enmlled In eadl PROP 
vettcle categcly. 

or 

• If you m&lntaln a fuel leg bock. ycu must lden!lfy the ..-It runla', and total 111189 placed hm eNl!l.'f unit 
on each fuel nicelpt.. On mlitfple purct.M 111Ce1pls klel11lfy lh8 i.it runb8!9 naict to the subtotals. 

• Keep a smmary ci log book details to .-icil& to 1h8 fuel lotal9 IRt&r each PROP categoty. 
RGC!lrlcilatiO!lll between log booke vtd invoica and statenienl9 1n needed for Kl:1l1SY and to awid 
d~IJl'i. 

Back to Top 

Example of a Fuel Log Book far a 8upenteor Plll'Challng Fuel fllr Multlple Unlta 
Company Name: _____________ _ 

DhllslonlDepaitment Name:------------­

SupeNl8orlFuel Can:! holder Name:------------

Fuel Suppler Nama: Acct#: 

Canl#: 

Totlll Utnlilll 
Back to Top 
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M11lllple v.hldll OSI al»ie wlwl 111-11111111.-.d Bulk Fi.I SIUii 41: 

• FCll" 111CmC!llellcn with fuel purct.M -US, ncrte fuel wlttmiwal vol11T1ee ITt vehlcl& unit Into a 
logbook. 

• Ktel) !Mk ~ irwerury reco<'d$ to tn$Ul'e the vet.me nclted lo vehicle$ dOt$ not eicceed 
the vet.me IM!ilellle. 

&nice Rig Pacbg• (PennH llaued by Alberta Tl\ll'llpartl'llon): 

• &.mmlllllze llUk Niii dlllllltwy receipts for f1111I CCllSuned by eecl'I s&Mca rig packagll (de!lned In 
AaWd' A CelftSm' !IA). 

• Fuel ltapensad lrto unl!JI net oetlned In Ca!egc1y 6A must b8 t1llClald to each unit through a 
malenlcl JUllP and log book. 

Unit_..... Equlpmlllt (not In du Nd In Appendix A c....,y GA): 

• lnvalC811 and rucelptii with unit numbanl written on lhem; or 

• a fu!JI log book chtinguiehil'IG batw~ c:lear and dyed fu!JI litnie chpeneed into the equ~. ~. 
end tho~· locetion. 

When c:1_. fuel i1 c:ot'1'1.WT!lld in unlieletlllOCI oquipmGnt prlMcle ~I• why dyed fuel w• not '111'1il'1lile 
for use in the ur.it. SM~ 40 to 42 below. 

Fracutng and DOM! Hole SeMce (c.nagory SE): 

• Inventory l'8Cuds 
• vclUl1es mixed and sold, and 
• dlsposlll racatls Including Unique Wei lclen1lfteni (UWI). and spaclllc volumes lrfeetad Imo 

aacnwal. 
Not.: Fuel not 8l4lllQltad by slJ!lclent fuel bllltti$ dacunentatlcn Is not ellglbl& for 111ba!a. 

Back to Top 

Fuel Purchase Invoices In Appllcant's Name 

32. On the "Listing of Fuel ~ell PROP Sc:hedul& A• (AT4752), prlMcle the invoicee foreec:h type of fuel 
chrotd){}i:ely (by dlliC&). Compta a sepMlle liSting for eecti IY!)9 of Al~ tlax.peid fuel purcheMd 
(dielfl/~pioper ie). Inch• biodillffl in the di&HI told$, lncMI& ethenl:ll wi1h the tllll*Oline. If yau U$9d fuel 
such as~ for mctiY8 f:U'PCl8lll8 lllld yau tiled and remitted lax to TRA, yllU may be eligible for a l'9b8le if the ke--used fol' PROP aclMll118. Incl Ude tax-paid~ With cleael en the PROP appllca!lon foims. 

33. Suppller8' sla1emenls 1n also rcapeb!eo If~ ocrrtaln al the necessary lnfarmllllcn d88c:~bed In th& naxt 
peragmph. TRA wlll nillm lnvolC88 and 8Uppl1B111' sla!emel118111q118818d aftllr canpletlng any raba!a appllca!lon 
nwlew « 81.dt. Invoices tcrfUal ltlat Ml net In yaur or V-buslness name mlJSt b811818d separately. (See 
addnlonal lnforrnallcn bela.Y). 

34.. All support~ jUdlase Invoices or si.wJlera' sta!ementa S8 lllqlirad to sho.¥: 

a the l'18lll9 and adti118s d the seller, 
b. nam9 of th9 p.n:ha&r. 
c:. date of th9 p.n:ha&&, 
d. inwic:e runber, 
&. type end~ of fuel, 
f, pnce peid, end 

g, the Albllte Ml .. thet Wll$ peid. 

R~ •lllllic*i<n t.ed on ir'M'lice. or •te191!19111$ thet do not meet U.o •l'el!!9IM will be diMllowed. 

Back to Top 

Fuel Purchase Invoices Not In Applicant's Name • Fuel Assigned 

30. F1>t' preaalbed ac1Mti88, the last ntty to pay the prcl'ollncl&I fuel 1BX and 118& lhe fuel Is ellglbla to apply for a rebate 
under PROP. F'Ollow speclal procacin8 If sameona other than you, th9 lilllf cmrt, has jUdlasad fuel for which you 
are 8991dng a 1BX nibale. 
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/4lba'lll Fuel Tm:l'd • lnbT111111a! Cmls l'ROP-1 

36. If you have au11u!zad a tlird party Qnltlel purc!m«) to buy fuel an yr:u bahelf, and ralmbullled the pure'-, 
PfV\lld& a sOl9d dlllii"'""Tllri with th9 lnltlal purei-of the fuel. The ~lri mll!lt &ta.te that the fuel purehased 
was used In yoir canmen:lel open&ne and that the lnHlal pqdimer wlll net apply for a fuel tax rebate on that fuel. 
Both you n the iritial ~er ml.llrt eign Giid dato tho &llJOCliiMll. Soo a eample 'Fuel Tse Rebate ~ent" 
(AT4&11) on the TRA wet:.ite. 

Cantars and Ownar-oparatora 

:rr. Wliere an owuer-opaalcl 111es 1'Uel purchased fnim a canter. It may be men pactlcal for Iha CM!arto n1e a PROP 
rebe!e 8Jllillea1fon on behlilf cl 1111 na owll8Nlj)8lll!Of'. If you ae a Cllllfer n apply for a PROP nsb81e that lnckdell. 
fi.1111 purct a 1 tlld and used by owner-opendOIS, pnwlde an &11Slgi111ef'1t d lhe PROP l'llflJnd emltlement fnim ead! 
OWll8l'Opl!llltor Wl10 flU'ChaSed ard used the fi.1111 Included In Y<»' llflj)lc8fon. You, aa the canter; ani respanslble for 
ensurtng that ll.lel tracking l9CCll'dll and vehlcle anct owl'l8l'Op8flltor lalfnga - kllfll and thm the ownaM>p81'8tcn -
UBlfl!I the tax-pakl fuel stlfctly for tile PROP acllvltlas that you &re emllad lri.. 

Nott:: The~ may be made lri a clause In the oont111Ct belw8l you and ari o.mer-opelll!or or In a 
sep&Jll!e docunent. The 'Fuel Tax Rebate ~ert' (AT4t11) OBI! be used II'! YOIA' w1"'*11 and Its 1-e 
openi!Ofll. When fling ari llll!lllcdlori for fuel oonsumed In wilts !hat ana used, tu nct owned II'/ you, 
complete the "PROP Veticle Emllmlri ~ (AT.+750.). 

Back to Top 

IFTA·NtlltenMI Vehlcle Fuel Adjunnents 

38. Whei'l lnteinetiouel Fuel Tex Aereement (IFTA) vehicle.I n .-eel offo(()lld end inCMled in YOIJI PROP 8'llllie&ion. 
edjust the enilcetion b:I retlect the ectuei fuel UMd in Albel!a by thelse vei'icl•, net the M*!nl of fuel bought in the 
Pft:Winc&. The IFTA taim 1'8Biloc:811!18 tiJllll and tax among jlrildietions balled on whet& fuel - used. The Alberta 
IFTA ad)lslmer'lt for1'Uel la locaad IRillr AB lri column 6 of Iha "IFTA Fuel 'fype Sched.fe" 0!2!X!Q) 

39. If the PROP-fll98tenld valllcles !'am part d your IFTA fleet, !hen 1118 rriy the pattori d the IFTA adJUBlmant reldlg 
to the PROP Vl!Hcl88 to ~uat the PROP fllel reported. 1'f1fl'I the IFTA 1'Uel ~Ulllm8!t to the approp!la!e PROP 
vehlcl& oategoiy conalslllnly and p!llpOltlorially to the fuel bu med lri ari IFTA-nldstanld vehlcle olf-..:t .-i Alberbl. 

Back to Top 

UNLICENSED EQUIPMENT· USE OF MARKED FUEL 

40. To lluy marlted fuel, ~ e. fuel tsc ex~on certificel:e at the time of 1>4R'- To apply for «11 exemption 
number, complete e "Declntm of Tax Exmipt Fuel UMI" ( AI321l and eubmit it to TRA. For detaile, -
lnfomWJ!ion cmar m Fuel T• Eic011ipb'Q1 Cflttificet&s. 

41. COmmerciel ~ons using i.nieet1sed vehiele$ end equipment must use teic.-pt mfllked fuel in ti.. 
vehlclll$. Fuel tax.paid on Clf.llll'fllllll !)IJrcllilH$ may be rebated fC1ti.nlcenseclvel'lcles or equipment only If, In 
mA'.a q:ill'llon, IMlluld fllllll waa net ra1111 !118bly 8\1811S118 and Iha censumer haa a valid TI:FU catlt'lc:ata and runber, 

42. Ma!tced fuel 18 conslclanld llCl nmonllllly avallable only In ellua1lcns Whln you hllVe a valid lEFU certificate 8l1d 
number, and: 

a there 18 no Ide 1'Uel Cl8alar With maJlced fuel for 8818 located Wllllri a 60 kllornelr& radlU8 d ~ ~ alta, or 
I>. the 1Uel 18 being us ad lri a prcjact where clear fuel must also be used rn:I ttlere ls a legal raatrlcllori (sud! as 
~!hat pnl'l8ID you flllm having more than -elelnlg8 Uft<. 

Back to Top 

TIME LIMITS AND REBATE APPLICATION PERIODS 

43. If ycu cerry out the dvifi• lined in Appendix A. mek& en eP!Pliedion for PROP enrolment on ti. proper rcrm end 
menner (M8 "Hq.v to Apdv fQt E!VO!ment•) on or before the~ d: 

e. one yw tton the dllC8 the~ it presctiled, or 
1>. one 'Jf/lllf ftem the dM8 you ~n uaing fuel to concllJCt the dvity. 

If you have rnl88ed Iha da.adlrie daaCllbed lri theabolle paagnip1, TRA M11f BUii conalderennilllflll ycu If you 
pnwlde ~of accei•••'.I fUel tracking thniughOUt th& patod. 

You may be danad eMllmeit for any enrolment &llflleaUon If lhln la lr111uft'lclent eW:lellce or 8\lfdanca d 
lnapproprla!e fuel lnlclclng for actMUas p!980~bed In ApjllOd!x A. Also, you may llCt oblJ!Jn a 111be!e under 
either the PRa> or TE.FU pnoan fwfual used. 

#. PROP &l4Jlk;alb1 pafods must be celendar quarter periods. 
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12l'JIZl'HI /4l ba1ll Fuel Tm: I'd· lnbT11 lllla! C ml s l'ROP-1 

45. TRA must ra:elve a can plate PROP eppllca!lon for a fuel tax rebate no hnr lhan tine ye&111 after the end of the 
calendar ya- In wlich th9 fuel was siun:hased. 

Mir eJCalt11ie; If you~ and Ulled fuel in PROP~ acti¥itiee in Octdle!' 2006, TRA. must .-ive an 
epplieeticln for thllUuel by December 31, 2009. Aflet December 31, 2009, ihe fuel bou~ tnd used in october 
2006 i$ not eligi)le for• fld c.x l'llbste. 

46. Under Ille FUlll Ta Acl, )'OU must lilt en Ollieelion to 811)' dsaU~ rl )'Olr ~ epplicelion wi1tin 90 days (If 
th& dale of the letter lasued by TRA dlllS(:~bfng the dlllpoal1kll of the llJlllllcalcn. Ref8rto lnfl:wma!lon Cln:IAar .EE:i. 
Aual't4, ~ and Wlll\w d Pellel'#lliS fllld 1111Ml¢ for adlttlonal ln1'lllT!lalon abOUt ~of the time 
period to fie Cltifedlcns. 

47. Submit amended PROP llJlllllcalons under th& same pellod as was Olf~nally flied. Do not add amended 
appllcdcn8 to Min pelloda. 

F1>r ~; You have just fl lad for the quarter Apil 1 to June 30, 20XX. You raallza after the llJlllllcallcn has 
i-i Pf'OQ89&ed Iha! you fagct ID lnclllda 10,000 lllnle of fuel. i:. an am anded llJlllllcalon for Ai>rll 1 to June 
30, 20XX. DO NOT adtl !M 10,000 l!Ws to July 1, 20XX to Sept 30, 20XX or any ether !el.er pallod end. 

48. TRA staff may catact you for addttlonal lnforma11cn or cler!ftcatlcn ~the PROP GPP!lca1lan. If lhe ~led 
infonna!ian is not eatilfacto1y, TRA m1Y &lijuat, disallllw, or Rifer YQUr 811Picali<A1 for aucit. P~ ct all, or part, 
of en epiilication 0- not,.,_., TRA'• 1'9Yieiw has been eom111ietod. Ni in4ell1h mier.v may be QOl!Cfuctlld by TRA. 
at a la!ef date. 

4&. Keep tho~ ~ne )'tNT ~ eppl~lon for four yein de!' the end d the )'l!lllT in whieh tho r1lblde is 
peicl, or l!ix y.-s from the end d the yeer in whieh t'- fuel-. ~ed. wf'tchMlt iS Jeter. 

Back to Top 

POST-PAYMENT REVIEW 

60. TRA may &ellecl yr;u llJlllllcatlcn for an ln«lplh review to ensur8 lhlll the bal iillllB racetvad under the PROP pugJ&il 
eomply wf11l 1Bej&lalfcn and in a~ecl by approprla!a docunentalfcn. 

At our r&qU&llt, you muet p!lJY!dB ell racanla to support your PROP rabat8 llJlllllcatlcn forth& pallod apaclfled. 
If you do not corrdy, wa may w!lhhcld funds from future PROP nibate 8'lllllcalfcna, endf« 111111! a ass your 
111ba!a enthlena1t for the a&lectsd period to Z811>. 

Regaidlen of lhe findirVJ by !e'li~ completed thrvugh tllis proce99, TRA may conduct an e.udit of the 
salTllJ pa:iod at a Min cilte. 

Back to Top 

AUDrT OF PROP REBATE APPLICATIONS 

51. TRA may ecnm.d a.dta cl PROP appllcallona to-ura ..... Its hava racaved the benefit lo Which they -
entltlad under the prog1a11. Enaun1 yea l1IClordll are avallallle lllld pnlllldad. rr raqueatad. R-o& raqueated may 
lnclud&, but - not lmltad ta: 

a veticla 118ts, 
b. vehlcla 8981~e!t ID cablgaly/lypa d opanlllon, 
c. fuel pgdlaae lnvclC88, 
d. a fuel tracking &l.l!lmf11'1 for ell vehicles and dalalled reconl8 fer aach lftt. 
e. fuel log baab fcrfual cl&P8119ed frvm bulk 8IOf811&, 
f. 8'ltderlce lhat you pedmn th9 PROP &l:thlttles for wfllch you 818 8!'llllled. lllld 
g. any ll1tw docunemiticn CO!lllidind nee a 11 aiy to sl4lPClft YQ.r 8'llllicetion. 

52. n. onus is on you, tho applicwt. to dllmon$t~ how your~ l!ind -a·~ tho olf-fOllCI fuel nimto yllU 
eie repoltlng ~PROP. 

Back to Top 

Appendix A • Prescribed Rabat. Off-road Percentages (PROP) 

'Tb b& ellgllll& tJO usa PROP. c181mants must be !fJ&'Bffng t1tc11rtHll' ITIOI'& af tll6 lldJstlfes BdNlll8a Hated 6lld must complBt& 
tlfl llllffllmllt!t fell'~ Rel&& Otr-l'OBd ~ (PROP) (dI;itl). The fmp/flm6rll81/on dtlf& fa a.;Ji section IS 
shown below. Th6 dasc.rlptJons followlngtll6 ttpscHf6dncfor819 &X~ HthefB 818 snyqu&lrtlons, plMB6CC!i'lfBCt1llK 
6fld R--Admlnlsttatlon. 
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/4lba'lll Fuel Tm:l'd • lnbT111111a! Cmls l'ROP-1 

ALBERTAF\JEL TAXACT 

Prwatbed R_.Ofkotd Pwea ... (PROP) 

1. For those •eeee<i in OIL AND GA8 DRIWNG: 

&A. 

• 

ec 

Thi$ inchJcM eriti~• ~in drilling Oil 0t gas wells fer tt.nselll•, et cthets on a ~MCI« f• b!.lsi$, 
invollli119 the use of large, heavy-4uty st4!lionely drilill9 rigs cepette Clf cfrilliro efNetlll thou&end feet into the 
earth. 

Allo lncklded Is di and gas well allllV!Clng, drtlllng, and rewllltl:, If pelfllfmed by a mOlllla a1111111c& rig and Olhllr 
unl!S as part of the rtg pr!cq A mobllll ae1111c& rig 18 composed al a dal!fck and ci'Bw WOl!ca and Is ca,..... 
or pulllflll a nmng Jcirtad b.tQlll8 and convemlonal/oomlnUoUs suck• rods. 111& 8elV!ce r1;g package may 
lnclud& ettendalrt 81f'pm81t sucn as mobile pump, tank trucks, winch llllcks and pol!Blll& doghOUae, {crN 
Chang& fad11188). 

'The mob I& &eMce rig mu&t be pannltted on public tllghways arft for shat cotM1f tmval dlstancas lirld spend 
up to 96 per Cl8l1t of 119 total cparalfng tlme either "Qlf-roacf' o.e., net on publlc roads~ stalloray GI' •rtggect vd' 
on site. Panits wll be confirmed al enrolment time. 

Support vdiclee 1n defined ae lii;t trucb uaed br field staff who en actively and dil1M:tly involved in a 
pri!MIY mp in l)l!J(b:tion for aririnwod PROP ce.tegolios. &wort vellclet may include units euch as 
mec:hanie plot, end fonlmirill~eor ttucke. Support velliclet do not incllltie minilM!.tive. ea1ee « 
similar trucb wi111n lhe claimart'e fleet that do not concluel 11tim1JY activitiee at cff-!Md loc:e!ioua. 

F'.cen11ge of 
Etllldtw Fuel UMd 

ACTIVITY CATEGORY lncUtry Ellglble tor 
Datt Reba!ll 

Mobil• a.Mee Rip P-. 

• ~18 well SaMC8 rigs and attendant equipment {ecMmri trucks, mud 
JUT4lll, winch truclm, plclun, tank units, U!lll!y tn.dal. 

1..1811-46 90% 

SupportVahlcM 

• baler fluck9, half-tm to one.(Qn truc:ke, and Glher..,.... bnlled 
1--'an-OS 40% wllk:M (fleti ..,., hUlrv 8t8tlonasy ae1111ce rigs) 

stdo•ty R1911 n Boll• 

• drmng llga, IClp cttve, fl'ort.and loader, lliDCllllllY Ilg ht plant, bdler seMce 1.Jan.05 100% 
rigs, trailer SeMC8 lfgs, yard loader and Olhef 81~ ecMmri· 

Back to Top 

2. For thoae engaged In OIL AND GAS GEOPHYSICAL OR SBSMC EXPLORATION: 

Tb cpillfy lrithls Industry the entity must be aigegad In ell and gas geophysical, 991i~:al and other 
61Cpiof11!1on savlces usl~ seismic; tecllnology for the purpo118 of lacalf~ fmnalfons benee1h the earfh's 
surf-. Included In tJi9 ctlbgcly.; 

• shcrt Ide <tilrv (a truck-mewed, • impact or heliJX11taille <till) enl Im mite that euppod ttlis 
eetivity; 

• el.ll/8ying, pemlit .,_ n 90CUI$ •upporting the exlllcntion dYities cf sitM for .-mic: ectivity. 
• Viilfolseis ~ tha1 w deliveied to wen locetiot 1$ should be claimed under unlieens«I tqlipment 

(26A) 

Support veHcles n deftriect ae llf't trucl<& used br !lelcl ete!'I Wl'O n ectlllely encl dlrec11y Involved 11'1 e 
prtmaiy step In ~en for lljlflftMld PROP ca!eflOlllllS. &wort vehicles may lncluda unl!B such as 
mechanic, plot, and fllnlln8"'s~11« trucks. Support veNclea do not lncf Ld& alt!llnlatra!llle, 88laa or 
similar tl\ICb wttlln lhe clalman:'s fleet tl18t do riat ~ pnnary a:IMl!ea at Clfl'~ loca!lons. 

ACTIVITY CATEGORY 
El'llclMI 
lrlduelry 

Dm 
lr1S 
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Ellglble for 
Rem 

7A Ditti Tn.tei.: 

• ~ Vibtoffi$ !Ali1$, vibe tech, ciil Web MCI ottw similet licensed 1..Jan-05 90% 
vetliclll$ 

7B 
Oltler Field aid Jobo8lte Vehldea: 

• lne trucb, sllft' bean , winch traclcir; tandem, tractcn, fllcla!l'B, knuclda 1.Jan-05 70% pldcenl, waler and !JBVlll 11Uck8, l'-o&nl, ShOolenl, slq>, fuel, sta;Jll 
trucb 8lld cltw slmllar llcsnsad Yehlclae 

7C SupportVthlc:M: 

• hdf-tm to om4:on truckll and lltl1lll' similer licel-i vdiclee 1..Jan-05 60% 

Back to Top 

3. For thOee ~In OIL AND GA.8 PRODUCTION: 

2IA 

This lnckldm enttttes lt'IVOIVed In~ olllleld actlvHllS that gsnet'Me nwenua flonl the pn:wluctlon and 
sal& of dean llltuneWcU sands prodLICla, crud& oll and/or natural gas. Th8sa enlllas pelfDml the upstnlllllTI 
production ac1Mlfes en prcpatfes en wtllch l!leOJ hOkl WO!tc'lll lllterast ll!IU fa" axplcratlcn of oll and gas or ol 
sends. 

Th& upatman sectar lncllDls th8 llllplonl1ion and extl&Cllon of aud8 ol~ nallnl gas end na!ural gas liquids. 
This activity lnvclve8 various mlllhods, such as d~llng, sle&m lrfectfcn. 9t!lp mining end upg!Tldlng, used to 
GlCtlTllCt and cle&11 cn.dll oll. 

Upet11111m pnxlic;tfcn fm:llltfas lncludll oWgas wells, well Ma:! llQliJlllllllt. fla.v llnal'Qllllhal!ng systems tied Into 
fleld ~ fm:llti89 + balte!y slte'com~sta!lons, crude oll sep11atas and natural gas detlydnmn 
tAllllerlslM..-proc88111ng planm, '-Y oll PRIJec:ts lnc:ludlng et.n ga a&oo enl/or ether enhanced -IMY 
methods. Excluded -tht l:Uk dellv9fy d nillned fuel, plpel., 8119 jA6jAiialfOO and the c:onstructlon d 
fec:il~ies. 

Support lld'kl• ere dellnect 1111 llf't trucl<a U8td by !leld •1111'1 Who ere ectlllely end directly lnvo!Ved In e 
p!fmaiy step In ~on fa" appnwllld PROP c:a!ClgOllM. ~ vel'ilcles milt lnc!Uda uni!& such as 
mechanic, piot, andflln!man.'s14*V!acrtrucks. Support VllNcles do net lncluala ld!llnlstra!lve, salm « 
similar tl\ldca wt111n Ille clalman.'s fleet that do net caUd primary aclMlle8 81. elf.road rccaucns. 

Eflldlw hlcent119a of 
lndultry Fuel Ulled 

ACTMlY CAlEGORY Da. Ellglbl• for 
R8blle 

Supportv.hlc:Ne: 

• h&lf-tcn lo cna-tan truclul and olher slmllar lcernsed ~••tee 1..JaiM>S 47% 

Back to Top 

4. For th06e ~In OIL AND GA8 SERVICING: 

Thia include$ ectivities li$b!ld bela.v thel. ""';c. encl &ull!PIY wiltln the l,if)$bea11 petroleum indu&tiy. Excluded 
&J& all &ni.tlbing U"ils and~ uni1a' C1811811, hal8hOI S8Nice, surveying. line Wiing, line locating, 
WS!ar dr91g, bush d8arfng. road lllllldlng, 81Ccavsl'lll « enictlng sell/Ices and !Uk 1'11111 dellvely. 

Support vetides - defined as llf't truclcll used !JV !'l8kl slsf! Who - acllllely and directly lnvolllecl In a 
p!fmaiy step In ~en fa" approved PROP ca!egollaa. &4lPQlt vallclas may Incl Ude unllll such as 
mechanic, p!ot, and foram111Ysl4J81YfllGl'trucks. Support vettclas do net Include mlnlstra!lve, salea or 
slmllar tnds w111in Iha clalmart's fleet thm do not conduct p"1l8ly sctMtfes st off-road lutalb1&. 
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12/312016 Alberta Fuel Tax Act - Information Circular PROP-1 

Effective 
rVl\.IJG'lllG!::flV UI 

Fuel Used 
Industry Eligible for 

ACTIVITY CATEGORY Date Rebate 

SA Pumping downhole for well stimulation and workovers: 

• down hole fluid or gas pumping 
• pressure testing of vessel and wells 
• coiled tubing+ down hole 
• cementing of oil and gas wells 
• flushby service 01-Jan-06 49% 
• cementing shot holes 
• chemical treatment of oil and gas wells 
• hot oiling well bores (paraffin removal) 
• pumping hot oil for cleaning and stimulation purposes 

(including coiled tubing units, nitrogen/carbon dioxide (C02), acid, cement, 
chemical pumpers, frac pumpers/blenders, hot oilers, bulk blowers, and flushby) 

SB Oilfield heavy equipment hauling and logistics services (units over 
4SSOkg): 

• transportation of oversized or overweight loads, off-highway in the oilfield 
• rig moving 
• oilfield equipment hauling 
• pipe storage and hauling (NOT including hauling to resurface) 01-Jan-06 43% 
• pipe stringing services 
• hauling cement, nitrogen, sand, acid, C02 and facturing fluid for well 

stimulation 

(including bed, winch, picker, boom and iron trucks, wireline pickers, highway 
tractors, body jobs, and crane units) 

SC Wireline Operations: 

• gas and oil wells + wireline operation 01-Jan-06 65% 

• gas and oil wells + logging and perforating services 

SD Swabbing: 

swabbing units 
01-Jan-06 56% • 

SE Fracturing & Downhole Service"*": 

• fuel injected into wells or blended with other chemicals for injection into 
wells. The blended fuel must not be useable in an internal combustion 01-Jan-06 100% 
engine. 

• oilfield downhole service . 
• fracturing of oil and gas wells. 

SF Fire and Safety: 

• fire-fighting and ambulance vehicles, not including services provided by a 01-Jan-06 40% 
municipality or county 

SG Rat-Hole Drilling: 

• drilling starter, conductor, or mouse holes or holes for pipe stands by 01-Jan-06 37% 
truck-mounted drilling rigs 

• installation of ground anchors to secure service rigs 

SH Supporting Activities: 

• relating to pumping for well stimulation and workovers, heavy equipment For 5A to 30% 
hauling and logistics services, wireline, swabbing, rat-hole drilling, 5G: 01-Jan-
fracturing and downhole services, and fire and safety. 06 
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• ~to en.dB oll and pelnllaum dls!llla!es haulng ax! IU!lflf'1! end F«&KtoSI.: 30% 
olflald site HMce 01.J"'°6 

• checklf11 weU head eqlipment 
• bathlfy opellltion 
• gs plid opellltion 
• oirield pnxb:tion ~ 
• pl\ltl.lctlon cperetol'$ + !leld 
• well testing (olllleld) 
• malnlel llllC& 

Qncludlng pclcq:ls, ctflN c:a, """- and pf lot trudca, foremanl~sor INCkJI 
and paw8I' tong llucks) 

&I Well Tlllllng:: 

• test~ and calng ell ml gas wells 
• d site al4J81Vfslcn 
• ~and l89Uf11 ci oll and ge.s wells 

01.Jan-06 66% 

SJ Pipeline Conlfruc:llon: 

• &l#OlliG l.l'ile • etew-celoe, pilot trucka, light trucb 
• pick• trucllll 
• ll~hway~ 
• wekaig truc:ks 

01.J~ 62% • p~trucks 
• wtncll tracb'lbed tJucks 
• mec:harlc lluclcs 
• t&ldem llucks 
• boom tlucks 

6K Cnic» 011 n Plllnlleum Dlllllll .... Hl:llll119 and Plll!lfllng 
Rela!lng to !he loadf'9'Wllordf11 end transpoitallon of: 

• crude al 
• procllced wahr 01.J"'°6 42% 
• conclaneale9 
• n111n1 P lllA• (NGl.8) ll4hane. butan& n 111~ 
{incl~ l"iltfwa'/ bw •h ••· tank truc:ke, end body P.l 

SL Ollflld Siil klltct for 

• ~ve axC8Vllllon 
• &te&m n wasting d wall haads, oll!leld ette equpnant and bUl!lngs 
• removal ml ltspc681 d solid and llquld oll!lald ette W88le lly vacwm 

truck 01.Jll-06 49% 

• tr&n8pclda1fon ci WU' for the mlXlng d oown ho!& citaig mutt 
{tncl~ 'lllllCUUll, hylt'o vac, Jlftl88Ure, end steam truck& and tar1' 
truck& for '*1111ng mud) 

Not lm:luftd-(1// tltlllbblnt1 units tlll!d-- arldtqJ the nnd ~ INl lllfxlt W'llfc:e, 8Wl•W ~ llne 
~ line~ line 1-flng. Wfdllrddlllrlf end hfwllng, bfltlh dwlng. l'Wld bulfdlrlfl, m..,,fl# or flffldlR11 
~ .,,. ,,.,,..11on tlll!d the~ of lldlltlw, wat.l dl/IPN(I/, «NflmOdlty heullnf1 fllld bulk fUtll 
dlllh!wy. »-d!itthils,,..,. not y9t be«l lndudlld undw. 6 llOIY undfll' PROP. 

NOC• - fMCturfng n dtNtn hole eel\lfce""' *""to ti. texebl8 !\lel8 ~Into• wellbol9 or UHd •en lngredlerlt In 
the l"Pllrailon of wel &~on orfrecCl.llng !luld&. II dl)8$ not ref• to 1\181 ccne1111ed by vehlc!M (celegCMy 5A.) to PIJT4) 
tl*8 fluid$ into aw ebe. 

Back to Top 

5. ~ pel9al8 el9IQ8d In FORESTRY: 

Thia actllllly does net Include 8CC8118 road conslruc11on, hol8t1ot &eflllce ml legal stn'8'ffng. 

Support vettcles 818 defined 88 Iii;. trucks llSed by field &left who 1n actlYely and directly lnvollled In a primary 
step In procM;tfcn for~ PROP ca1egolles. Support vehlcl88 may Include Wiim such as mechanic, pllot, and 
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Alberta Fuel Tax Act - Information Circular PROP-1 

foreman/supervisor trucks. Support vehicles do not include administrative, sales or similar trucks within the 
claimant's fleet that do not conduct primary activities at off-road locations. 

Effective Percentage of 

Industry Fuel Used 
Eligible for ACTIVITY CATEGORY Date 

Rebate 

Support Vehicles: 

For moving crew/supervisor/fuel on- and off-site for logging, loading and site 
preparation operations including: 

• block and road layout* 
• bush burning* 

01-Jul-06 52% • road enforcement* (monitoring and maintenance) 
• forestry inventory 
• forestry fire fighting* 

(includes light or pilot trucks, campsite trucks*, crew cabs, emergency 
vehicles*, safety supervisor, mechanic or operator vehicles) 

Heavy Support Vehicles over 4550kg: 

Includes: 

• hauling 
• moving equipment on and off site. 01-Jul-06 34% 

(includes bed trucks, highway tractors [with low boys or high boys], winch and 
picker trucks, fuel trucks*, potable water trucks* for water consumption in 
campsite) 

Log Transport Class 2 Plated***: 

• Loading and transporting logs from cut locations to mills and returning 01-Jul-06 87% 
empty to the cut locations**. 

(highway tractors, highway tractors with pickers) 

Log Transport Class 1 Plated: 

• loading and transported logs from cut locations to mills and returning 
empty to the cut locations** (includes where a Class 1 plate was held for 
more than 30 days during the claim period or a permit was purchased for 01-Jul-06 40% 
more than a total of 30 days in a calendar quarter.) 

(Class 1 plated highway tractors, highway tractors with pickers) 

Silviculture Operation: 

Moving people, equipment, supplies on and off sites for: 

• planting of seedlings 
• checking plots 

01-Jul-06 63% • inspection of sites and timber cruising 
• hauling of forestry herbicide application 
• stand tending 
• cone picking. 

(using light trucks, crew cabs, buses) 

Wood Chip and Hog Fuel Hauling: 

• hauling of wood chips and hog fuel from logging sites to the mill and 
returning empty. Restricted to the area south of Peace River to the 01-Jul-06 41% 
northern part of High Level. 
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I (highway traclonl) 

No1r. 

• Al:tiYttiGS followed by .-i Mteri•k (") mLllt boa sub function Gt" the prinlry dvily ~ F-vy ~to qulllify • 

.. LDg ln1napoll ~not inci.d& NUing from mill& to locetiolls other than cU: location. 

-Class 1 Pla!edlaas& 2 Pfllbld-11is rahinl to the motor vehlcles lcalce plate clmslllcalon ti the specific vehlde. 
Check wtth yGUr Albel'ta Regstries 8!Jlf.W. if )'Oil~ unsure~ Ille lll8le dass ~ YOllf ccmmetciel vehielt-

6. F1>r an ellglllle lllU!ldpallty: 

TlllB Includes all Alber!a clttea, lmprovamn dlst!lcla, Me1l8 ael1lemee1ts, nu1clpal dstlfctl!, special aiw and specl&lz:ad 
munlclpalhles, 811 de1hld by Alberta Mldclpal Atfaill. 

wunlclpal Clplnll-: 

18A. • Al fuel ~ed lrto llceneed equipment ueed fGI' ~ openifcn. 1.Jll-10 10% 

7. Rlr persa11S aoaged In a PROP lndllltry or an ellglbl& mLll'lldpallty listed lllbwe: 

To qualify for one d th88e ca!egoitee, you Ill.ISi be enalad In a PROP lnduatry or eUglbl& ~ly llstad above and also 
opera!& uni~ eq!Apnert or ATVs, quadll, or enowmotlllea. 

unllcen&ed ur1ts• 

~lea to• ldcen&ed Ihm cpanlll119 within the following sectar.1: 

• OlaidGas: 
Same as 

2tA • Drll~ primary 100% • Gea!:lhy91cel or Seismic Elcplondlon Industry • PnxU:tlon 
• Sclfvi ci l'Q 

• Rnstly 
• Mlricipaity 

Dfrsltes 
ATVs, <!'.llld8 and snowmobllee used In mo11lng ...-. eqi.fpmerl on and 

~leeto: 

2418 
• OlandGas 

1.JuM>6 76'% 
·~ • ~or Seismic Expl011111on 
• Production 
• Se~ 

o Fcn&try 

Not.: 
• Unlic:ensod witta sbiYkl ~marked (m...empt) fuel. Clear fud ~ bo u.l:ld Oliy when IMl!lod fuel is 
not reesonably ... n *· The eppllcent mLllt have e velld TEFU number n Pll'Cl*e mell<ed Mii wheneller ~ 
avalleblt. 

Back to Top Back to Index 

l:llllll I Using !hi!! Sf!• I Pdllacy I ,Acgmg!b!ltty 

Cqnlact Us I ~I Sit@ Mgp I Ulim 

CQIMI# Wld D!ac!e!mer 
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Releaaed/L.ut Updlt8d: January 20, 2016 

Tax and Revenue Administration 
Fuel Tax.Act 

lnformadon Circular FT-3R2 

Produc:ed by: 
Far moni lnformatlan: 

Alberta Treasl.I)' Boan:! and Finance, Tax and Revenue Administration 
tra.ravenue@gov.ab.ca 

FT4R21J1numy2016 

FUEL TAX ACT INFORMATION CIRCULAR: 
FUEL TAX EXEMPTION CERTIFICATES 

NOTE: This Information clrcular Is Intended to explaln leglslatlon and provide spec:Hlc Information. Every effort has 
been made to ensure the contents 819 accurate. However, if a discrepancy should occur in interp/9tation between 
this information circular and governing legislation, the legislation takes ~ence. 

FUEL TAX EXEMPTION CERTIFICATES 

This Information cll"CQlar uplalns: 

• Fuel Tax F!M!Jplon Certlllcatps 
• Egmpt!on Certlfl.....,, ta Purd!aH Clw Futl 

• Wlp Is Eligjbla tp Apptv fq a Cgtjficate 
• App!lca1Jon fq a Cflllflcate 

• Mjnjng Ojleratjons jn Alberta 
• Indians and Indian Bands 

• Examption C..aifiaaa ta Purd!ase Marked Fuel 
• Wlp Is Ellglble to Apply fq a CectJtlcate 
• Application fq a Certificate 

• Consumers - Ottw Than f81Dltrs 
• Famiers 

• Legal Ngne of Applicant 
• Cedlftcglal and Canis - Ganaral 

• EX&liration 
• Amernlment of Apprt>Val Numbe!S 
• Refusal to Issue Tax Exemption CeitHlcate 
• S!JBDQDSIQD or Cancellatlon qf ExempUon CectJtlcate 
• Declaril'l) Exemption Card lnya!jd 

FUEL TAX EXEMPTION CERTIFICATES 

1. The Fuel Tax Act allows speclflc oonsumers to apply for certificates, Issued by Alberta T1'988WY Board and 
Finance, Tax and Revenue Administration (lRA) or Alberta Agrlculture and Forestry (Agrlculture), which 
allow fuel to be purchased exempt or partially exempt from tax. There are two types of certificates available 
to consumers. The first type of ceitificate permits consliT!era to purchase clear fuel exempt from tax. The 
seccnd type of oertt!Jcate permits consumers to purchase marked fuel partlally exempt fn>m tax. 

EXEMPTION CERTIFICATES TO PURCHASE CLEAR FUEL 

Who Is Ellglble 1o Apply for a Certificate 

2. Consumers may apply to TRA for a fuel tax exempJon certltlcate to pun::hase clear fuel fn>m an exempt­
sale vendorwlltlout tax where: 

• the person who pw'chases llquefled petroleum gas (LPG) from a registered distributor uses the LPG 
in mining operations in Alberta, or 

• the lndan or Indian band purchases fuel for pefSOl1B) use and ltle purchase is made on a reserve, or 
on the Garden River settfement or Heart Lake before Aprll 1, 2008 or such later date as determined 
by the President or Treasury Board and Minister of Finance (the Minister). 

Appllcatlon for a Cedlftcate 

Mlrfna Qoemtloos In Alberta 
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1:11'.lf.!l)18 ,tj bGna Fuel TlllC Act- l lai 11dlol1 Cl'cl.ler FT'-3 • Fuel Ta Elcem J1110n C4d lk*lll 

3. All ~leant e1igagecl In rn1iq opel'lllf cns In Albelta wanting to purcNIM LPG 6XAllllJt from tax 18 ,...Crad 
to~ a letter to TRA """88lfl'V an axempllon. It' the 8flllllcatlon la approved, TRA wll &el'ld an 8RJlllYllll 
letter to the 1t• a 11 and notify all LPG clBll1lllmB d the eppllcant'a ellglblltty to pu'tt see LPG ~ 
from tax. 

!ndigml Ind lflll!IJ Blp:!s 

4. hi ellglble lndlan consmiw may 8'lllly for a ceitlflc:G to purci-c:lear fuel axen'Cll from Isl. The n'99 on 
ellglblltty and the~ foreutal:iU&hlflJ and malrUlnlflJellglblltty are proYlded In lnfqn@!b1 Cti:Uw 
AJJ'E4. TllH!9!I!gt Purr!Jem Mw!e by lrdg03 gn!I lm!hri Blp:!s. WIW8 TRA llR'fl'Ve& the 8'JPl!catlon, 
an aicempllan asd wll be l&suad to lrd8119 who 1119 at lea&t 18 YeaJ11 of age or to lndlal! Barld&. Wh8l8 an 
Indian band has lllded for the issun:e d multiple ~ption c:anls theiJ will be iuued on the ca'dtions 
TRA ha:s epecitied. 

Back to Top 

EXEMPTION CERTIFICATES TO PURCHASE MARKED FUEL 

Who I• Eligible tel Apply tor a Celtltlelte 

5. eonaumen mey...,..,, for a fUel tax exempllon ceitlllctte to purchasit llN!1IM fuel~ ex...,t frcm 
tex from an~ wndctwtlel'e the flllll ls tor one d th& folloWlng 11$88: 

• commerclall r:upoae$ In an qne cwned or opel8led by the consumer, but dOM not Include an 
e11glne that cilves a mctllr vaHcla, boat or all'Cl'8ft, or th& fl.lei 18 uaed 8'0lely to regi.Dte the 
temperature of a trllller or ca1talner 111ad tor tile commercial transpoita!lon of goods; 

• commen:lal JUP08e8 In a mclxrvahlcle net l'&CJllrad to be licensed; 
• by a gwemment aAl'alty, Cllherthan the Canaclan pemment, In an eogm owned or cpenited by 

the govemnent l.Ll1tulty, dherthan an en;ne the1 dr!Yes a molorvehlcle, boat or &ln:nift; 
• by a gwemment tMhorlty, dherthenthe Cenaclanpemment, In a molorvehlcte not nq.hd to be 

I Ice need; 
• topnxb:e heat or~ IU doe& net Inell.Ide a motor vehicle, bom. alrelllft, 1000111odve, lnilaror 

c:ontai!W Ull8d for the ca1mart:lal tnnpcrtallon d aooda: 
• any purpose other than luri~ the fuel lri ari lramel oombu&tlon or turblrie qrie; or 
• for fll11•11g opnlfcns lri Alberta cenfed Ol.t by a fllnner. 

The partial ex81!1l1fon on maked fuel le S0.09per11119.. 

Appl!c:lilon fw a C.UIQIU 

Cci-rw -~11-.i tinn-

6. To be eligibla to P'I~ nwked fuel, a cansuner i$ l'llqlftd to~ to lRA tot a full! tax -ption 
number~ COITfllltlng and Slbnlllfng a 'OecllM!on ti Tax Extimj:lt Fuel User' «pan Amn to TRA.. TRA 
wlll rwllllw tha efllllcallon and may 1111.1111 a fUlll tmt -ptlon ceitl!lca!e once It Is s.atlstled of Iha 
applieent'$ el~. The fuel C. exemption Cllltificata will oontein an apptOllal number Md en axJliry d9te. 

Fannels 

7. To be ellglble to fl'lrcllaae m&llcllld fuel, a farmer w• r-i to Cllllaln an Albeit& Farm Fuel B1llnallt (AFFB) 
number ~ ca,..,letf ng and Slbllltlf J'V an .AEFB 91pm1oo to AgrlcultuM at the add!'88S shown on the 
fonn. AgrlcUlure wll nM8w the llJlllllcallori and may lsaue an AFFB fuel tax exan'4lllon catlllcate If 
&a!lllfled the.,.,. alt Is elglbleforttleAFFB benefits. lllefllel tax exemption callftcate n:u:tes an 
apprcMlll !Uliler and an 8XJ*Y dale. 

8. Coo&u!ll8111 al9IJle for both a TE.FU and AFFB catlflcate may register for only orie eert!flcate. 

Back to Top 

e. The appllcmrt"9 legal 1'B!19 I& to 8"P88T on the eppllca!lon for a fuel tax exa1cilb1 catiftcaU and wlll meb:h 
the legal name Ull8d to p.rd'ae fuel tuly or partlally ~pt f!Ql11 tax from the 81ell'¢-eale vaidcr. nn 
eneu!1l8 fuel lnvdcae deaty ellOW' hi party who ~ed the fuel and received the !st exee1cilb 1 or 
pettial exe!Tfticl!. 
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1:11'.lf.!l)18 ,tj bGna Fuel TlllC Act- l lai 11dlol1 Cl'cl.ler FT'-3 • Fuel Ta Elcem J1110n C4d lk*lll 

10. If a persal ha8 a &de ,....,.1e1us11p and an ltlC.Clpcuad busl,_, bolh entnllle mU&t have sep&rate 
exemption G&nllcatea to pi.n:haae fuel fer their aap&1me ellglble commercial actllll1188. If ~ fer an 
exemption G&nllcate to Cltl1aln ll1lllk8d fuel fer use by a paltnenlhlp, the pelt118111' legal nan. 1n to be 
pro¥1dad wt1h the &AJlcallon. If lhe p&1bas J191fcrn1 other ellglble commercial actlllhlea, MlfAll&le from lhe 
pelt118111hlp's elgjble canmen:lal act!Yhles, each partner should also &Ai>' for a 88f8S8 8K8fllpllcn 
C81tlflca!e. Fuel iuctm&ed l61dar a specific; •empllcn cedlflca!e can only be Ll8Gd for tile q:aalbt1 ol lhat 
entity. 

Back to Top 

CERTIFICATES AND CARDS- GENERAL 

Ellplrw.tlon 

11. Fuel tex -mpticrl co'lilicete$ expire cn the 11"1i~ d: 
• the expily date shown cn the certfflce, 
• the date the ceitificete hcldet ceeisod to concb:t tho ectivtties the! quelified him to CltlCein the 

celtificete, Of 
• the date the C*ttfteate 18 ca'ICelll!ld by 'TRA.. 

12. n.expliy date of e <*ti~. ote eeifes d ctllttlceQ8, may b8extended ~the f.lnlsterwtiere 
conaldenlid efllllcplMe. A IUl!I exemjllfon C8ltlllca nimalns valid until n explnw. or 18 SUlplll'lded at: 
canceled. 

A1'114111d1Mllt of AflploYlll Numa.. 

13. TRA may anelld an 8'lfllll\lal runber at 'ilf'ff time by notlflca11on to the hokier of the fuel tax _,,11c11 
C81tlflca!e. When an a11eu:lme1 It la madll, the pnwlws ~al number c e as ea to be In filn:e. 

RefuMJ to llaiM Tax Elm!pdan Cmdllcalllll 

14. TRA or AQitcultln may nlfl.lse lo lssua a fuel tllll gemptlon ceitlflca!e If the appllcmrt; 
• does net meet lhe recJi••••ll8 to be lsa"9d a cedlflca!e, 
• has to11ba••i8Cl the Act orlm Rllglistlan oraiotherenactment that lmpoeea tax, 
• has &hady ~ lssuad a veld c;atlflctlte, 
• has an ovril8 de6:lt to lhe Crown, 
• Is a falllla' mid ~c:Ull.n has detelmlned the appl~ Pf'O'Jldad an um111 n • ..., eelfmate of 

his/her mllket valle ol pnxtdfon from farming operatlone, or 
• has piTJYlclllld !90 a ml1loedng litmnmlon on tho applk:e.tlon. 

Back to Top 

811$pen$10n or canceti.ton or ElQlll'lpdon Certlflce 

15. TRA or Agticultln may $llllf*"d or cerlCel e fuel i. sernption ceitificete if the holder: 
• no IOnger meel$ tho teq>..itenlel't to ~s e c«d, 
• he& to11ba•e led the Act or ila Regiialion or any cth8r enactment that imposa e tax ot levy, 
• has an ovanl.18 delDt to 1118 Cn::Mll'I,. 
• has lost 1h8 exemp1ct1 C:eltlftc:D, or had It atdan. dtlatftl'Jlld, or mad& unL188bla became of damage, 

or 
• pro111d8d fal8a or ml&l.:t~ lrfllmlatlon to TRA or Agilcunure. 

16. Where 'mA « "9fcdln has &U&petlded or cancelled a fuel tax exempllon «Ktlflcata °' decliled a fedenJI 
ldentlflca!lcn Cliltl to be ll'Mlld for cu JUJlOB88, the hokier d the celtlflca!e or Cliltl wll be nctlfled of lhe 
action taken. Exartlt-6818 ~•!Cb& will also be ncllflad d the &il&penalon, cancalla!lon or lnvaldaUcn af 1h8 
card. 

17. Where a tax _,,lb 1 cart!ftcale has i-i cancelled« &llllpendad the approll8I rurtJer ts also canceled 
or s1.111pended. 

Back to Top 

D9C:lvlng ~on en llMllld 
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121312016 Alberta Fuel Tax Act- Wcrmalfan Clraiar FT-3- Fuel Tax Exemplon C«!lflc8las 

18. TRA may declare a C8ld issued by the Government of Canada staling that the holder is on the Indian 
Register under the Indian Act (federal identification card) to be invalid for p~ of the Act if: 

• TRA determines 1he hokier has contravened the Act or its Regulation or any other enactment that 
provides f'or the imposition of a tax. or levy, or 

• the holder of the card has an overdue debt to the Crown. 

19. Whet"e lRA declares a fede!Cll identification card to be invalid because of an ovetdue debt to the c~ and 
the debt is slbsequently paid, the Indian or Inman band may apply to TRA fer a new fuel tax exemption 
certificate. 

20. TRA or Agriculrure may reinstate a fuel tax exemption ce«tificate that was suspended because of an 
overdue debt due the Crown. Upon reinstatement TRA will notify the cardholder and any relevant exempt­
sale vendors. 

Back to Top Back to Index 
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