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PROVINCIAL COURT FAMILY RULES
REFORM
DISCUSSION PAPER

Introduction

Purpose of Discussion paper

The Ministry of Attorney General and the Provincial Court of British Columbia have issued this discussion
paper to offer interested persons the opportunity to comment on the proposed new Provincial Court
Family Rules. Feedback from the discussion paper will be considered in finalizing the Rules, which will
be reviewed with the Provincial Court Family Rules Working Group and Steering Committee, the Chief
Judge and eventually prepared as an Order in Council for consideration by Cabinet.

Structure

This paper has 5 chapters. Chapter 4 contains details of each Part of the proposed Rules. For each
chapter the paper summarizes the major themes considered by the Working Group, the recommended
policy, and the rationale. Attached to the discussion paper is a preliminary draft of proposed Rules and
forms. Comments are invited on the policy direction, draft language and there are also specific
consultation questions embedded in the discussion paper.

Invitation to Comment

The Ministry invites you to submit your comments by regular mail, email or fax.
By regular mail: By email: By fax:
Family Policy Legislation & Transformation JSB.FPLT@gov.bc.ca 250-356-2721
Justice Services Branch

Ministry of Attorney General
PO Box 9222, Stn Prov Govt
Victoria, BCV8W 9J1

Unless clearly marked to the contrary, the Ministry will assume that comments received are not
confidential and that respondents consent to the Ministry attributing their comments to them and to
the release or publication of their submissions. Requests for confidentiality or anonymity will be
respected to the extent permitted by the Freedom of Information and Protection of Privacy Act.

Please note that the deadline for providing feedback is December 16, 2019.
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Chapter 1 - Background to the Provincial Court Family Rules Reform Project

Background

The current Provincial Court (Family) Rules (the Rules) are used by the Provincial Court to manage cases
and resolve issues within the jurisdiction of the court (parenting arrangements, child support, contact,
guardianship, and spousal support). The Rules also apply to enforcement of child and spousal support
under the Family Maintenance Enforcement Act (FMEA). Property division under the Family Law Act
(FLA) and divorce under the Divorce Act are not within the jurisdiction of the Provincial Court. Similarly,
Adoption Act proceedings are under the jurisdiction of the Supreme Court.

It should also be noted that it was not the mandate of the project to review the FLA and substantive
changes to that Act, although amendments that enabled certain new processes to occur were identified
during the project. As well, proceedings under the Child Family and Community Services Act (CFCSA),
which are governed by a separate set of Provincial Court rules, were not within scope of this project.

When the FLA was brought into force in 2013, the Provincial Court (Family) Rules were amended to bring
them in line with the provisions of the FLA. The amendments to the Rules at that time did not reform
the family court rules or family court processes beyond the minimum necessary to align the Rules with
the new Act. However, the Ministry of Attorney General and the Provincial Court committed to a
second phase of family court rules reform to encompass a more wide-ranging review. This commitment
resulted in the Provincial Court Family Rules Reform Project, a collaborative project undertaken jointly
by the Ministry of Attorney General and the Provincial Court of British Columbia.

The purpose of the project is to transform the family court process, Rules and forms to embrace the
vision and direction articulated in the National Action Committee on Access to Justice Report?, and
various other reports and recommendation on family justice. Specifically, the project aims to improve
the efficiency and effectiveness of the family court process for people who take their legal issues to
court, and to reflect that process in court Rules and forms that are easy for the public to understand and
use.

Project Objectives

The objectives of the project are to ensure:

e atransformative vision for Provincial Court Family Rules;

! Family Justice Working Group of the Action Committee on Access to Justice in Civil and Family Matters,
Meaningful Change for Family Justice: Beyond Wise Words (Ottawa: Action Committee on Access to Justice in Civil
and Family Matters, 2013) [“FIWG"].

Accessed at The Canadian Forum on Civil Justice http://www.cfcj-
fcjc.org/sites/default/files/docs/2013/Report%200f%20the%20Family%20Law%20WG%20Meaningful%20Change
%20April%202013.pdf
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e that all court events are meaningful;

e that only cases which require judicial direction, mediation, or determination go before a judge;
e that cases which go to a judge are “court ready”;

e the most efficient use of court staff, judicial officers, and judicial resources;

e proportionality between the issues to be resolved and the processes used to resolve them;

e consistent service across the province;

o efficient and effective use of technology in support of case management;

e decisions affecting a child are made in a time frame that is appropriate to the child’s sense of
time;

e that the court process is oriented to the needs of children and families;
e that court processes, in and of themselves, do not increase family conflict; and

e parents can effectively move between and use both court and non-court dispute resolution
processes and community-based services to resolve their family law disputes.

The scope of the project includes:

e Consideration of ways to improve the Provincial Court process for people bringing their family
disputes to the court to provide them with timely decisions;

e Consideration of ways to simplify the Provincial Court process to make it easier for people
bringing their family disputes to the court to understand and navigate;

e Consideration of structures, technology and processes designed to streamline the court process
and use court time most efficiently;

e Consideration of court Rules and forms required to implement a more efficient and effective
court process.

The following item is out of scope:

e Recommendations on non-court related program and service reforms.

Project Structure and Governance

A working group was assigned the task of reviewing research, making policy recommendations and
developing draft Rules and forms.
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The working group membership includes judges of the Provincial Court, representatives from the
Ministry of Attorney General, the Legal Services Society, the Law Society of BC, the Canadian Bar
Association (British Columbia) Branch, and a representative from a community- based organization that
assists self-represented litigants.

The recommendations were made and approved by a Steering Committee chaired by the Chief Judge of
the Provincial Court and the Deputy Attorney General. Membership of the original and current working
group is attached as Appendix 1.

General Approach

The Working Group (WG) met regularly starting in September 2014. The WG took the approach of
starting from scratch. Rather than review the Rules as they are and consider changes to an existing
Rule, the WG took the approach of doing a series of policy discussions on key topic areas, looking at
literature, research, surveys and cross jurisdictional information to develop consensus on the direction
forward. There are, however, a number of Rules that remain similar to what they are now. The WG did
not take the approach of change for the sake of change. There was some recognition that case law
attached to certain words and where there were no significant policy objectives to be met by changing
the Rules, existing language was carried forward.

The WG received submissions on specific Rule changes and also had the opportunity to bring in experts
to speak on select topics, including those from other Canadian jurisdictions. In addition, the Ministry
undertook a user experience research project at the beginning of this initiative where it observed court
proceedings and sought input from a wide array of users of the Provincial Court family justice system on
ideas for reform and feedback on the existing system. Individual members of the WG also met with
stakeholders and reported back on those meetings on an ongoing basis.

There was a concerted effort to try to make the language clearer and simpler for a self-represented
litigant to understand. The primary focus of these efforts was on the forms. While the Rules themselves
enable and govern how judges conduct procedure, it is really the forms that are the primary interface
that users will have with the new process. See Chapter 5 for a discussion on the approach to new forms
which was informed by a Ministry user design team who have tested and received feedback on the
approach to forms.

For the most part, the WG has worked on the basis of achieving consensus on the policy
recommendations. Some of the areas where questions remain regarding the policy are highlighted in
this discussion paper.

Although the intent is for these Rules to apply across the Province, factors exist that may make the
immediate implementation of some of the proposed reforms impractical in all registries.
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For example, the number of clients anticipated to require service or the level of community resources
available may necessitate a modification to the model or delay in adopting certain aspects of the model
in some registries.

Recommendations on non-court programs and services were out of scope of the WG but given the
model’s reliance on publicly funded programs and services it was not possible to make
recommendations without considering the program and service availability.

The justice system consists of not just the law and procedure that governs family relationships but also
includes programs and services that help families respond to and manage issues related to separation
and divorce. In BC these include the Parenting After Separation Program, the many services available
through the network of provincial Family Justice Centres and Justice Access Centres, Legal Services
Society (LSS), as well as programs and services provided through a range of non-government
organizations.
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Chapter 2 - Background and Context for Working Group Recommendations

The WG started its work by canvassing literature and developments in other jurisdictions and continued
to observe and take note of continuing new initiatives for the duration of the project. A summary of
that research is attached at Appendix 2.

General Trends in Provincial Court

The Provincial Court has jurisdiction over criminal, child protection, and small claims matters, FMEA
enforcement matters, and under the FLA, has jurisdiction over proceedings concerning parenting
arrangements (parenting responsibilities and parenting time), child support, contact, guardianship,
spousal support, protection orders and relocation. In the 2017/18 Annual Report for the Provincial
Court, of a total of 48,847 new civil cases, 28,657 or 59% were FLA matters.? Family files take up a
disproportionate amount of court time, with many more events per case, three times more
adjournments, and twice as many hearings.® Research conducted by Professor Julie Macfarlane in 2013
suggests that approximately 40% of parties in provincial family court are not represented by legal
counsel.* However, her research notes there are limitations in that measurement, suggesting the
percentage may actually be significantly higher.> The Provincial Court does not charge filing fees for
family matters because it is understood that access to justice requires a no cost option for families in
transition.

British Columbia’s Family Justice Services

BC is well placed to respond to the known problems in the family justice system because it has strong
building blocks in the form of programs and services that align with the recommended path forward.
Family Justice Services Division (FISD)’s assessment, parenting education, and mediation programs are
well established and have been the subject of a number of evaluations. Court Services Branch is
exploring a host of new, innovative user-focused service delivery models and is also looking at ways to
improve users’ interface with the court process through developments such as the Online Divorce
Assistant (https://justice.gov.bc.ca/divorce) and a protection order application which is currently being

tested by users.

2 Provincial Court of British Columbia, “Annual Report 2017/2018” at 31. Accessed at
https://www.provincialcourt.bc.ca/downloads/pdf/AnnualReport2017-2018.pdf

3 Susan Goldberg, “The time for action” (2013). Accessed at:
https://web.archive.org/web/20160306154905/http:/nationalmagazine.ca/articles/recent4/the time for action.a
Spx

4 Julie MacFarlane, “The National Self-Represented Litigants Project: Identifying and Meeting the Needs of Self-
Represented Litigants, Final Report” (May 2013) at page 33, accessed at:
https://representingyourselfcanada.com/wp-content/uploads/2016/09/srlreportfinal.pdf

5 Ibid at 33.
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These initiatives provide an opportunity for considering a new approach to forms that is easier for the
user to interact with. LSS has recently launched an online dispute resolution pilot which has potential to
extend the reach of mediation services to a broad range of citizens.®

LSS also provides a range of legal services to families including duty counsel, family advice lawyers, tariff
lawyers for unbundled legal services and a range of public legal information tools. Appendix 2 which
summarizes the research reviewed for this project also includes references to some of the existing
evaluation research on some of BC's programs.

National Action Committee on Access to Justice

As one of the project’s objectives was to embrace the vision and direction of the National Action
Committee (NAC)’ on Access to Justice’s reports in this area, the WG took note of the many findings
about users of the family court system with particular reference to the Family Justice Working Group
(FIWG) report®:

e They are typically parties who have had limited to no previous experience with the justice
system and lack a sophisticated understanding of the law and legal processes;®

e Parties often face significant financial, interpersonal, and psychological stress while navigating
their family matters, which can further complicate their legal issues;°

e Parties may be particularly vulnerable, since violence and physical safety may be part of the
relationship dynamic and/or there may be significant power imbalances;!! and

Families are often required to interact and problem solve long after their legal issues are resolved, so
parties require post-resolution support mechanisms and dispute resolution processes that mitigate the
relationship and separation damage.?

6 Legal Services Society, “MyLaw BC Family Mediation” (2019).

Accessed at: https://mylawbc.com/mediation/

7 The National Action Committee on Access to Justice in Civil and Family Matters is a group broadly representative
of all sectors of the civil and family justice system as well as of the public. It was convened at the invitation of the
Right Honourable Beverley McLachlin, Chief Justice of Canada in 2008 and since that time, more than fifty
individuals and groups from all sectors of the civil justice system in Canada have participated in this work. The
Committee, under the leadership of the Honourable Thomas Cromwell, has issued a number of reports on civil and
family justice reform.

8 FJWG, supra note 1.

% Ibid at 16-17.

10 /pid at 14-15.

1 1bid at 16.

12 1pid at 15.
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The WG focused on examining recommendations from the FIWG report that could be specifically
enabled by the Rules. Decisions around appointment of specialist judges and the resourcing decisions
around “one family one judge” were not within scope of this procedural reform project.

The following FJIWG recommendations were a particular focus for the WG.
Recommendation 9:

e That before filing a contested application in a family matter (but after filing initial
pleadings), parties be required to participate in a single non-judicial consensual dispute
resolution (CDR) session. Rules should designate the types of processes that are included
and ensure they are delivered by qualified professionals.

e Appropriate safeguards should be in place and exemptions should be available where the
parties have already participated in CDR, for cases involving family violence, where there is
real risk of an unfair agreement or where it is otherwise urgent for one or both parties to
appear before the court. Free or subsidized CDR services should be available for those who
cannot afford them.

The appeal of mediation in the family law context has long been recognized, with its use dating back
more than 35 years, to the late 1970s. Mediation is generally considered to offer parties a dispute
resolution mechanism that reduces conflict and cost while increasing parties’ cooperation and control
over their dispute.'* As referenced in the FJWG report, families are often managing a restructuring
rather than a termination of relationships. Dispute resolution processes that sustain relationships and
post-resolution support mechanisms are to be supported.’®

However, despite the benefits and increasing availability of family mediation and other CDR services
throughout BC, uptake has continued to be relatively low. The continued low uptake of CDR on a
voluntary basis, coupled with the positive experiences of jurisdictions that have required parties to
attend CDR (e.g. Australia), led the FJWG to recommend participation in CDR processes be required.
The recommendation in favour of requiring participation in CDR processes is conditional on a
comprehensive screening process for family violence and power imbalances.

Recommendation 12:

e Except in cases of urgency and consent orders, that information sessions be mandatory for self-
represented litigants and all parents with dependent children.

3 Ipid at 36.

14 Noel Semple, “Mandatory Family Mediation and the Settlement Mission: A Feminist Critique”, (2012) 24:1
Canadian Journal of Women and the Law 207, at 210. Accessed at https://core.ac.uk/download/pdf/72788888.pdf
15 Nicholas Bala, Reforming Family Dispute Resolution in Ontario: Systemic Changes and Cultural Shifts, in Middle
Income Access to Justice, University of Toronto Press (2012) at 275.
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The session should take place as early as possible and before parties can appear in court. Ata
minimum, the following information should be provided:

0 how to parent after separation and the effects of conflict on children;

0 Dbasic legal information;

0 information about mediation and other procedural options; and

0 information about available non-legal family services.'®

The FJWG discussed the philosophy and value of requiring parties to attend parenting information
sessions about the effects of separation and divorce on families. Beyond the obvious value of orienting
and helping to organize the parties, these programs are premised on two ideas. The first is that
information is essential to a fair resolution. The second is that information is a dispute resolution tool,
while misinformation can generate and prolong disputes. The approaches taken by different
information programs in different provinces vary, but the underlying motives and the general objectives
are similar. Early information has been demonstrated to be sufficiently effective in reducing conflict and
expediting resolution to the extent that many provinces have elected to make it mandatory.'” The
growing body of research on separation and divorce as an adverse childhood experience suggests
supporting positive parenting skills and building parental resilience can help to mitigate negative
impacts on children.!®

Recommendation 13:

e That triage services, including assessment, information and referral, be made available to people
with family law problems.

The FIWG emphasizes the importance of the front-end of the family justice system including the use of
“triage”. It explicitly agrees with and supports the recommendation of the BC Family Justice Reform
Working Group that resources should be reallocated to the front end of the system. This is to provide
coordination and support for the broad range of services now being provided in the public and private
sectors, as well as for enhanced access to consensual dispute resolution processes.?

16 FJWG, supra note 1 at 40.

17 Ibid at 40.

18 pam Jarvis, “Adverse Childhood Experiences Too High?” (2018) at 7. Accessed at:
http://www.leedstrinity.ac.uk/blogs/Adverse-Childhood-Experiences-too-High.

% FJWG, supra note 1 at 41.

20 BC Justice Review Task Force, “A New Justice System for Families and Children: Report of the Family Justice
Reform Working Group to the Justice Review task Force” (2005) at 37-38.

Accessed at https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-
initiatives/final 05 05.pdf.
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The NAC report suggests: “Many reports have recommended that some form of triage be used to assess
the needs of people entering the family justice system in order to help steer them through to the most
appropriate services.

This service creates efficiencies for litigants in the face of the daunting substantive and procedural
complexities of the justice system. Presumably, it also creates efficiencies in the administration of
justice by helping to reduce duplicative, ineffective or inappropriate use of registry staff and the

courts.”?!

The NAC report recommends a robust front end with early resolution services, including triage and
referral, to enhance the legal system to reflect and address everyday legal problems. In particular, it
recommends expanded, early front-end services that are highly visible, easy to access and user-friendly;
coordinating and integrating the delivery of all services for separating families. An early needs
assessment meets this objective by providing assessment, information and referral for all people with
family law problems. This provides effective channeling of people to needed services.

Recommendation 21:
e That family courts adopt simplified procedures for smaller or more limited family law disputes.

The need for procedures to be tailored and simplified for the issue in dispute could significantly reduce
the cost of family law dispute resolution, thereby reducing legal fees for some clients and legal aid costs
for others. 2

Recommendation 22:

e That the use of simplified, interactive court forms accompanied by easy to follow instructions be
expanded.

While users and in particular self-represented litigants may have less interface with the court Rules, they
will use the forms, along with self-help resources, to guide them through the process. As the FIWG
reported, family courts in many jurisdictions have moved away from using traditional narrative
pleadings in favour of simplified forms with check boxes and fill-in-the-blanks questions. Many
jurisdictions, including BC, are now utilizing interactive technology to allow users to generate court
forms simply by answering a series of online questions, guided pathways, pop up questions and
population of forms based on the answers to the questions.?

Recommendation 26:

e That the following measures be considered:

21 FJWG, supra note 1 at 41.
22 |pjid at 49.
23 |bid at 50.
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each case be assessed and placed on different procedural track that is proportional and
appropriate to the needs of the case;

enhance judicial discretion to impose proportional processes on the parties;

all court appearances be meaningful;

parties be required (where possible) to agree on a common expert witness;

both courts and parties be encouraged, where appropriate, to engage in a short,
focused hearing under oath and without affidavits or written briefs to allow the court to
hear oral evidence and, thus, reduce the cost and time of preparing legal materials;
jurisdictions explore using non-judicial case managers to help the parties move their
cases forward and, where appropriate, narrow and resolve many issues in a proceeding;
case managers should have and use the powers, in appropriate circumstances, to limit
the number of issues to be tried and the number of witnhesses to be examined;

judges should use costs awards more freely and more assertively to contain process and
encourage reasonable behavior.?*

Recommendation 27:

e That jurisdictions explore the use of less adversarial hearing models, including inquisitorial or

modified inquisitorial models and, if appropriate, pilot and evaluate such alternative models in
Canada.®

The FJWG took note of some jurisdictions where family courts have moved away from a purely

adversarial trial model and more active judicial management, particularly with self-represented litigants.

Australia is referenced as one of the jurisdictions that has developed an inquisitorial model for cases

involving children.

2% |bid at 54.
% |bid at 44.
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Chapter 3 - The Conceptual Model

In the context of this body of information and research, summarized at Appendix 2, the WG turned its
mind to how to structure processes so families could receive support for their legal and non-legal needs
in dealing with the unique challenges and dynamics associated with family disputes. The proposed Rules
are structured in a way that enables staged implementation. While there is an aspirational model, these
proposed Rules will enable an iterative approach to early implementation that will allow the Ministry,
the Court, and community service providers to learn as they go. The vision is to start with select early
implementation sites that will prototype the model, complete with evaluative components. Currently,
some aspects of the model are being prototyped in the Victoria registry.

The early implementation sites will provide key learnings for the model overall as well as operational
aspects that will inform a phased approach to implementing the model more broadly. Following the
initial prototypes, decisions will be made about the approach to take when expanding both the scope of
the reform components made available, as well as the geographical locations. The timing of the
application of all the Rules to every registry is dependent on funding and as such the timeline for full
implementation is not certain.

Because family separation is more aptly described as a social problem with legal aspects, the proposed
model takes an integrated approach, creating a family justice system that relies on the strength of
justice system professionals and organizations outside as well as within the courts. The model puts into
effect the objectives of the FLA, promoting the early resolution of family matters outside of court. As a
general comment, the WG recommends that these processes be described as part of a continuum of
resolution processes that could lead to adjudication before a judge but in a great many cases will not.

That aspirational model includes the following elements:

Prioritizing Urgent Matters - If the situation is urgent (e.g. an application for protection order, or a time
sensitive issue concerning a child; such as removal from the jurisdiction or a health care decision), then
parties will be assisted in directly making an application before a judge.

Early Needs Assessment, Family Violence Screening, and Referrals - Key to the model is an early
assessment and referral process. Parties will be required to attend an early needs assessment with a
trained assessor. Clients will receive assistance with identifying their needs (legal and non-legal), be
screened for safety considerations and risks of family violence and be provided information about the
family justice process. The assessor will determine whether there is any reason to exempt the client
from consensual dispute resolution (CDR) as defined under the Rules, and provide referrals to relevant
services, including where they can obtain legal information and advice and help with addressing non-
legal issues. This assessment is different than the requirement on family dispute resolution
professionals to screen for family violence under section 8 of the FLA. It is a more robust concept of
assessment that is currently utilized by Family Justice Centres and Justice Access Centres within Family
Justice Services Division (FJSD).
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Consensual Dispute Resolution - Each party will be required to participate in one CDR session. In most
cases, CDR will mean mediation. Each party will attend an individual pre-mediation session followed by
at least one mediation session. CDR will provide parties with an opportunity to discuss their legal issues
and explore whether they may be able to come to agreement on some or any matters. In some
instances, this will result in a full resolution of issues, other times it could lead to a narrowing and better
mutual understanding of issues moving forward.

Parenting Education - All families with child-related matters seeking to resolve their issues in the
Provincial Court will be required to complete a parenting information and education program, such as
the current Parenting After Separation program, before appearing in court on a contested matter
(unless they meet exemption criteria). Parenting education programs are designed to support informed
and child-focused decisions, including navigating parenting and communication as individuals
restructure their families.

Implementing Case Management - Subject to the results of prototyping this process, the WG is
recommending a family management conference as a way of helping parties who do not resolve their
matters outside of court prepare and plan for resolving their issue through court. The process may in
the future be conducted by an individual appointed by the Court who might not be a judge. As thisis an
entirely new process, early prototypes will be evaluated to determine if this process works in Provincial
Court to better serve parties, by taking some of the more administrative and procedural matters out of
judges’ hands, freeing judges up for trials. The family management conference will be the first court
appearance before a judicial officer if a legal matter does not resolve in CDR and requires the court’s
assistance in seeking a judicial resolution. The purpose is to canvas parties to identify their justiciable
issues and to provide an opportunity for them to seek interim (short term) or procedural orders to keep
their matters moving on the way to trial.

Based on BC’s own experience with voluntary mediation services, as well as other jurisdictions that have
implemented mandatory mediation, it is expected that there will be a significant drop in the time
Provincial Court spends on family justice matters. These capacity gains provide for ability to address
complex family cases and other critical needs in the justice system, including in other sectors such as
criminal justice, where there are challenges in meeting the requirements set by caselaw of a reasonable
time to trial, or child protection, where the timelines are set by statute. Most importantly, less
adversarial processes have the potential to serve families in a way that minimizes rather than
exacerbates conflict and helps families to build skills to navigate changes they may need to adapt to
over the course of time. The suite of reforms being proposed aim to decrease the adverse impacts of
family conflict and to equip parents with the tools and supports to maintain ongoing relationships
focused on the well-being of their children.

The following is a visual depiction of the conceptual model that is currently launched in the Victoria
registry.
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Chapter 4 - The Proposed Rules

Summary

The description of the proposed Rules is arranged by Parts. For each Part there is a general description

of the policy underlying the Rule and attached as Appendix 3 is a table that sets out the actual language

of the Rule and the description of what the Rule does. The main features of the proposed model are:

Part 1 — Purpose and
Interpretation

This Part contains definitions and informs users what subject areas
the Rules govern. It guides the user as to which Parts apply to
certain registries.

Part 2 — Early Resolution
Registries

In some registries (currently Victoria) there are early resolution
requirements for parties to attend parenting education, assessment,
and if determined appropriate, to participate in consensual dispute
resolution.

Part 3 — Family Law Matter
Claims

This Part sets out the process for applying for orders as well as
replying and counterclaiming on “family law matters” which are
parenting arrangements, child support, contact, guardianship and
spousal support.

Part 4 — Family Management
Conferences in Case
Management Registries

In some registries called case management registries (currently
Victoria) the Rules introduce a new process for parties first
appearance in court. This Part describes a family management
conference, what orders can be made and how they are scheduled.
This Part contemplates that in the future, a family justice manager
could be appointed to conduct family management conferences if
early prototyping shows that efficiencies can be created for
conferences, hearings and trials conducted by judges.

Part 5 — Readiness Hearings

In registries that are not case management registries the first
appearance of parties will be at a readiness hearing.

Part 6 — Applying for other
Orders

This Part sets out processes for how parties obtain case management
orders, protection orders, orders about extraordinary parenting
matters, orders about relocation, and consent orders.

- Case management
orders

A new Rule and form will be used to apply for case management
orders which replaces the current notice of motion process.

- Protection orders

A stand-alone Rule, and form are proposed for protection orders.

- Orders about
extraordinary
parenting matters

A Rule and form are proposed to address time sensitive matters that
will result in risk of harm to a child if there is a delay. This Rule also
addresses preventing removal of a child and other urgent parenting
matters.

- Orders about
relocation

A Rule and form are proposed to apply for an order prohibiting
relocation of a child.

- Consent Orders

A new process and form are proposed for applying for consent
orders.
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Part 7 — Family Justice
Registries

This Part carries forward the requirements under the current Rule 5
for an applicant to meet with a family justice counsellor before being
set down for a court appearance.

Part 8 — Parenting Education
Program Registries

This Part carries forward the requirements under the current Rule 21
which requires that parties attend parenting education programs.

Part 9 — Family Settlement
Conferences

This Part replaces case conferences with settlement conferences and
clarifies that they can be used for support issues including spousal
support.

Part 10 — Trials

This Part provides for trial preparation conferences, trial processes
and proposes Rules that enable a pilot of an informal trial process.

Part 11 — Enforcement

This Part addresses processes for enforcing various orders or
determinations including parenting coordinator determinations,
agreements or orders, interjurisdictional orders and FMEA orders.

Part 12 — Consequences

This Part deals with sanctions and extraordinary remedies.

Part 13 — General Rules

This Part addresses general procedures, attendance by means of
electronic communication, appointment of a child’s lawyer, service
and other areas.

FORMS — See Chapter 5

Chapter 5 introduces new forms which are attached as Appendix 4.
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Part 1 - Purpose and Interpretation

This Part introduces a purpose section for the Rules. It also discusses what subject areas the Rules
cover. This Part also includes definitions and general guidance for when certain Parts apply.

Division 1 - General Information for These Rules

Purpose statement: The current Provincial Court (Family) Rules do not contain a Rule that articulates
their general purpose or objectives. Including a purpose statement was not a standard drafting practice
when these Rules were developed in 1998. Purpose statements provide general guidance about the
intention and reveal the governing principles and policies behind the statute or regulation. They assist
judges and other users to understand the statute or regulation, as a whole and guide interpretation in a
particular direction, helping to resolve ambiguous wording.

When reviewing examples of family court rules from other jurisdictions, the WG found the BC Supreme
Court Family Rules?® and the Alberta Rules of Court? particularly helpful. Both of these examples
contain purpose statements that discuss achieving a fair resolution in a timely way, encouraging
cooperation and agreement and using processes that are proportionate to the matters in dispute.

Using language that is simple and easy to understand, the purpose statement in this Part emphasizes
that the new Rules are intended to encourage parties to resolve family law matters in ways that
consider the impact of family law proceedings on children and families, minimize conflict and promote
cooperation. A further objective of the Rules is to encourage parties to choose processes that are likely
to require levels of personal and financial investment that corresponds with the significance of the
matter that needs to be resolved.

The proposed Rules continue to apply specifically to matters arising under the FLA and the FMEA.

Interpretation: The new Rules continue to include a series of defined terms. Generally, terms that are
defined in the FLA are not defined in the Rules. However, there are a few exceptions which may be
included if consultation feedback confirms it could be helpful for users to have this information
immediately available while using the Rules. Two of these are “family member” and “family violence”.
The FLA definitions are repeated here, to emphasize how seriously family violence is treated within the
family justice system and make it easier for people to understand what family violence is and who can
apply for a protection order.

26 Supreme Court Family Rules, BC Reg 169/2009, Rule 1-3. Accessed at
http://www.bclaws.ca/civix/document/id/complete/statreg/169 2009 01/search/search?40.
27 Alberta Rules of Court, AB Reg 124/2010, Rule 1.2. Accessed at
http://www.gp.alberta.ca/documents/rules2010/Rules_vol 1.pdf.
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The new Rules introduce several terms that are not used in the existing Rules or in the FLA. Refer to the
Appendix 3 for a description of the new definitions and where they are utilized. There are a few policy
decisions to highlight in the definitions:

The definitions include “case” and “family law matter”. Family law matters are a subset of cases and
the definition enables Part 2 of the proposed Rules to operate to trigger the early resolution
requirements for cases pertaining to parenting arrangements (parenting responsibilities and parenting
time), child support, contact, guardianship or spousal support issues.

“Consensual dispute resolution” (CDR), a term which is increasingly used amongst family dispute
resolution practitioners, is defined in the Rules to mean a specified type of family dispute resolution
process which meets the requirement in Part 2. Although the reasons for requiring most parties to try
to resolve their family law matters using a CDR process before making a court application are explained
later in this paper at Part 2, the processes included in the definition are mediation, collaborative family
law, and facilitated negotiation of a child support or spousal support matter with a Child Support
Officer.? If using mediation, the mediator must be a family law mediator who is qualified as a family
dispute resolution professional as per section 4 of the Family Law Act Regulation. If using a
collaborative family law process, it must be pursuant to a collaborative participation agreement. Each of
the three processes proposed in the definition of CDR are processes that are often used to try and reach
agreement at the early stages of a dispute (e.g. in contrast to parenting coordination for example, which
is only used once there is an agreement or court order in place).

The proposed new Rules also introduce a definition for “extraordinary parenting matters”.
Extraordinary parenting matters are a subset of matters that may proceed to adjudication on an
expedited basis, before the parties are required to complete the early resolution requirements in Part 2
(e.g. assessment, CDR and parenting education). Extraordinary parenting matters have been
intentionally limited to applications which require an immediate judicial determination including
matters to prevent harm to a child’s health or safety, prevent removal of a child or seeking an
extraordinary remedy under the FLA. There is provision in Part 6 to apply to the court for a case
management order to waive or modify any other requirement under these Rules, including a time limit
set under these Rules.

28 Child Support Officers are specialized staff employed by the FISD who provide parents with assistance related to
child and spousal support matters. In addition to information and relevant referrals, services include gathering
relevant financial disclosure, preparing support calculations using DivorceMate (as per the federal child support
guidelines and spousal support advisory guidelines) and providing dispute resolution services to obtain or change
support orders and written agreements.
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The definition of a “family justice manager” is also new. This definition contemplates the possibility
that in the future there could be a decision-maker other than a judge to make a limited number of
decisions described in these Rules under Part 4.

Section 215 of the FLA was recently amended to allow for the possibility of a new judicial decision maker
appointed under the Provincial Court Act and prescribed by regulation to fill this role. This role could
resemble a judicial justice and is similar in concept to a Supreme Court master.

“Needs assessor” is defined as a family justice counsellor. The reason for this is as follows: unlike
advocates or lawyers who are representing one party, the assessment process is based on meeting with
both parties. The WG felt that the process should be publicly funded and that the service should be
provided by trained professionals whose training and continuing education requirements are supervised
and who use a consistent and validated assessment tool. After reviewing the educational
requirements?® and screening tools®’, the WG proposes that assessments as required by these Rules will
be done by FJSD and that assessment be a first step rather than mediation so that parties can be
interviewed individually by a family justice counsellor to determine appropriate referrals and next steps.
It should be noted that this assessment and referral process does not diminish the requirements on
family dispute resolution professionals under section 8 of the FLA to assess for family violence, discuss

2% Family justice counsellors are hired by FISD with a variety of different background training and experience, but
at minimum to apply they are required to have:

e Recognized undergraduate degree;

e Completion of 80 hours of conflict resolution courses (with mediation skills focus); and,

e A minimum of one year of recent work or volunteer experience in a directly related human service field

(e.g., counselling, community service agencies, dispute resolution, court services, legal services, etc.).

FJCs are required to complete a 6-month post-employment training and practicum program that includes a
thorough focussed program of courses through the Justice Institute of British Columbia as well as in office training
and practicum experience. Following the post-employment training FICs must successfully complete certification
through Family Mediation Canada. Training related to family violence includes a dedicated 21-hour online course
as well as content in other courses with relevant context (e.g. family violence as it relates to the role of the family
justice counsellor, culture and family justice, court processes, and the impacts of separation and divorce on
children). In addition to these FJCs also receive training specific to the assessment tool and process used by FJSD.
Following initial training, FICs are required to complete at least 20 hours of related professional development
annually.
30 £JSD has implemented the current assessment tool in a limited capacity in 2007 and has been using it
consistently with all clients province-wide since 2011. The tool was developed in consultation with experts in the
field, and implementation included several positive evaluations. The tool includes a questionnaire completed
separately with each party and reviewed during individual assessment interviews with the family justice
counsellor. The questionnaire addresses: management of conflict, family violence, financial/debt management,
substance use and mental health as well as issues related specifically to the child. In addition to the questionnaire,
the tool also contains additional resources for family justice counsellors, including many additional probing
guestions and approaches used to gather a fulsome and holistic understanding of the circumstances and a scoring
guide to assist with making a determination about the suitability of mediation based on the results of the
assessment interview. In addition to the initial assessment family justice counsellors continue to assess for issues
related to safety, family violence and power imbalances throughout the delivery of services. If concerns arise at
any time the family justice counsellor responds accordingly and may shift or terminate the process.
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various types of dispute resolution processes and resources, or to advise on the need to make
arrangements in the best interests of the child.

Division 2 - Understanding How to Use These Rules

For the benefit of self-represented litigants, this Division describes what issues can be addressed under
these Rules and what issues must be addressed under a different process. This division provides a guide
to which Parts apply in specific registries.

As resources currently only enable phased implementation, this section will indicate which registries
have been designated as early resolution registries, registries where family management conferences
are in place, registries designated as family justice registries (current Rule 5) and registries designated as
parenting education program registries (current Rule 21).

To introduce consistent practices and to address the problem of having multiple court files for the same
family in different court registries, the proposed Rules provide more detailed direction on where
initiating documents are to be filed. If the case concerns a child, then the parties file in the court
registry closest to the location where the child lives. If there is no child related matter, the person who
files the initiating documents must file in the registry closest to their residence. This will help to ensure
that in cases concerning children, the applications are brought in the location closest to where much of
the information about the child is likely to be located. Similar to the existing Rule 2(2), where there is an
existing order or filed agreement the application is to be filed in the same registry, the proposed Rule
extends the requirement to any application, not just applications respecting an existing order or
agreement.

The proposed Rules also specify that if a person other than the parties in the existing family law case
(e.g. a grandparent applying for contact with a child) is making an application, then the application is to
be filed in the same registry, but in a new file. Further, the court may grant permission for an
application for a protection order or extraordinary parenting matter to filed in another registry. The
proposed Rules are intended to ensure the court is aware of all files relating to the family, while
preventing the complications that arise when another person (like a grandparent or other relative
seeking contact) is also made a party to the primary court file.

Discussion Questions:

Do you have any general feedback on this Part?

Extraordinary parenting matters is a new defined term. The working group considered defining
these matters as “urgent” but recommended the language of “extraordinary” as these are
matters that are not usual matters in dispute. There are mechanisms described in Part 6 Case
Management orders around requesting short notice and without notice orders and requesting
leave to dispense with process or timelines.
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3. Does the language “extraordinary parenting matter” adequately describe the time sensitivity
and type of matter that should require the court’s immediate attention before parties go to
assessment and/or mediation in an early resolution registry? If not, is there a better term?

4. The WG heard a possible concern around the requirement that applications need to be filed in
the registry nearest to where the child resides or where the applicant lives.

The concern raised is that access to either legal aid or affordable lawyers is difficult in some
communities and filings are often done in the registry convenient to the individual lawyers. The
majority of the WG felt the policy should be as proposed to avoid multiple proceedings and
potentially conflicting orders but agreed to ask for feedback on this particular issue. Do you
have any comments on the proposed Rule requirements on where to file?

5. The definition of “family violence” is one of the few definitions that are defined in the FLA and
repeated in the Rules to recognize and emphasize the importance of the issue. Is this approach
helpful?
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Part 2 - Early Resolution Registries

Part 2 of the proposed Rules enables the early resolution aspects of the conceptual model. This Part
resembles some of the Rules adopted for the Victoria early resolution and case management model that
has been in place since May 13, 2019 in the Victoria Provincial Court registry operating under Current
Rule 5.01. Based on experience in Victoria, some changes have been made to both the Rules and forms
and are reflected in this draft.

Victoria and any additional early sites will provide key learnings for the model overall and will inform a
phased approach to implementing the model more broadly. Following the initial prototypes, decisions
will be made about the approach to take when expanding both the scope of the reform components
made available, as well as the geographical locations. Over time and as resources are available, the
number of designated registries will increase, with the intention being that eventually the model will be
in place throughout the province. Because the WG did not want early resolution requirements to cause
significant delay to parties, there is a need for increased investment in FJSD to handle the increase in
client volumes that are anticipated in this model. Additional resources have been invested in the
Victoria Justice Access Centre for the initial implementation.

The model builds on existing family justice services including assessment, mediation, and parenting
education, but moves the referral to those services earlier in the process. While the FLA enables courts
to order families into mediation, the WG observed that this happens very late in the process, often
when parties are starting to entrench in positions and conflict.

Division 1 - Definition and Application to Early Resolution Registries

This division designates which registries will operate under this Part. When the new Rules come into
force, Victoria will continue as an early resolution registry but under this Part rather than existing Rule
5.01.

Division 2 - Early Resolution Requirements

Before filing a family law matter claim (parenting arrangements (parenting responsibilities and parenting
time), child support, contact with a child, guardianship of a child or spousal support), a person with a
matter in the early resolution registry must (unless exempted),

(a) file a Notice to Resolve in Form 1 [Notice to Resolve a Family Law Matter],

(b) provide a copy of the Notice to Resolve to the other person,

(c) attend a needs assessment under Division 4 of this Part [participating in needs assessment],

(d) complete a parenting education program under Division 5 of this Part [completing parenting
education program], and

(e) participate in at least one consensual dispute resolution session under Division 6 of this Part
[participating in consensual dispute resolution].

Page | 22



The Model includes a process for seeking protection orders or orders about extraordinary parenting
matters on a time sensitive basis. In those cases, a judge will hear those matters independent of the
early resolution requirements and if there are outstanding family law matters, families proceed through
the early resolution process once the urgent part of their matter has been dealt with. In addition to
extraordinary parenting matters and protection orders, there are also some processes and orders that
will not require early assessment or consensual dispute resolution: enforcement, relocation, and
matters that are proceeding with the consent of both parties.

The Rule changes also introduce a case management order application (see Part 6), which includes
things like short notice requirements and in some cases, a judge may determine a family law matter can
proceed before the early resolution requirements are met.

Parties who do not comply with the early resolution requirements may not be permitted to file a claim
or reply or counterclaim.

Division 3 - Notice to Resolve

Current Rules

The current initiating document to seek an order on a parenting issue or support issue requires parties
to complete an application to obtain an order, with supporting financial and other documentation. It
requires that parties state a position and attaches formalities (e.g. affidavits, service of documents) to
the process at this early initiating stage.

Proposed Policy

The WG recommends a Notice to Resolve be filed with the court registry to signal the intention of one or
both individuals to seek resolution of family law matters and to trigger the assessment process. The
amount of information and level of detail required in the proposed notice is minimal by design. One of
the criticisms articulated by users of the current Rules is that completing a detailed application like the
current Forms 1 and 2 at an early stage requires parties to articulate positions before opportunities to
resolve disputes by agreement have been fully explored. They may become entrenched in an
adversarial perspective, making them less likely to explore CDR processes. It is also possible that parties
have not received assistance in identifying issues and accurately documenting the relief they are seeking
from the court which can also be one of the benefits of the assessment process. A notice that is simple
to complete will also avoid saddling the assessment, information, and CDR portions of the process with
the trappings of adversarial court-based processes. The proposal that the initial notice contain minimal
information and that more detailed information be subsequently provided in a claim and schedules
specific to the type of issue in dispute bears some resemblance to the Supreme Court Family Rules
forms. Only the information that specifically relates to the claim being made is included in the Supreme
Court Notice of Family Claim (and Counterclaim).
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In some cases, all parties voluntarily engage in processes to resolve their family matters. However, in
other cases the parties do not agree on the need to resolve issues, or one party is stalling and the party
seeking resolution is unable to engage the other outside of a court process. A notice that is filed in the
court registry is a mechanism to require the other party to respond and participate, operating as a
trigger to initiate the assessment process. One of the findings from the user experience research and
from evaluations informed by users of current services is that while they can compel parties to
participate in an adversarial process, they have less ability to do so in a non-court process.

Under the proposed process, the court registry will immediately refer the party filing the Notice to a
needs assessor.

The Notice, as well as the assessor, will advise the other party of their requirement to attend an
assessment. The WG also felt it was important that the date the Notice to Resolve is filed should be
used to indicate when court involvement was first requested. This is because of that date’s potential
importance in determining the appropriate start date for retroactive support and to preserve limitation
periods.

The Notice to Resolve a Family Law Matter is Form 1. It contains a description of next steps for parties.
It is also anticipated many parties will continue to use the services of Family Justice Centres and Justice
Access Centres or the services of private mediators and collaborative law professionals voluntarily. If
there is difficulty getting the second party to participate, then the Notice to Resolve can be used to
compel a second party into the process where they would not participate voluntarily. In these cases, the
FJSD staff will explain the Notice to the parties and assist them with the form if needed.

The proposed Rules also provide that in cases where a Notice is filed and then no further steps in the
process are taken within one year, parties will be referred back to assessment before pursuing further
steps with FJSD or the Court. This is because circumstances may have changed considerably and
attending a needs assessment will help to ensure that the parties are now moving forward appropriately
and that new dynamics and needs of families are considered.

Division 4 - Needs Assessment

Current Rules

While there is no assessment process required of all parties with family law disputes, those filing an
application in one of four designated family justice registries®! are required under current Rule 5 to
attend an assessment and informational meeting with a family justice counsellor. The assessment
process used with Rule 5 clients is the same comprehensive assessment completed by all clients
accessing services through a Family Justice Centre or Justice Access Centre.

31 Kelowna, Nanaimo, Surrey and Vancouver (Robson Square)
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The FJSD assessment tool supports a multi-disciplinary response to people’s family law related issues,
providing for screening for family violence, level of conflict, mental health, substance abuse,
financial/debt management, and issues related to the children. This is separate and distinct from the
requirement under the FLA section 8 to assess parties for the presence of violence. The current Rule 5
positions assessment to occur after filing an application but before matters are set down for a hearing.
A recent internal client survey of the program suggests that more can be done to compel a second party
to participate in assessment.

A 2002 evaluation of Rule 5 concluded that the process helps to divert cases from court and better
prepares parties who do go on to court by educating them, clarifying and narrowing the issues and
defusing emotions.

Since then, the use of early needs assessment in the family justice system has been increasingly
supported in justice access reports, in academic literature and in the BC Family Justice Summit report.32
A process that identifies parties’ issues and considers which dispute resolution process is best suited to
resolve those issues is considered critical in ensuring that families obtain the appropriate processes,
services and outcomes. In the proposed model, early needs assessment is pivotal to the model’s
capacity to assist families to identify their needs and issues at an early stage to direct them to non-
adversarial processes that support early dispute resolution. It is also critical to ensure parties are not
being directed into mediation where it may not be appropriate.

Proposed Policy

Under Division 4, in an early resolution registry, each party will be required to complete an assessment
conducted by a needs assessor (a family justice counsellor) before proceeding to court to ask for a court
order, unless they are making an application that does not trigger the early resolution requirements
(protection order, extraordinary parenting matter, enforcement, consent, case management or applying
to prohibit a relocation).

As discussed under Part 1, definitions, “needs assessor” is defined as a family justice counsellor. The
reason for this is as follows: unlike advocates or lawyers who are representing one party, the
assessment process is based on meeting with both parties. The WG felt that the process should be
publicly funded and that the service should be provided by trained professionals whose training and
continuing education requirements are supervised and who use a consistent and validated assessment
tool.

32 Justice Summits are held at least once a year, encouraging innovation, collaboration and frank discussion
between justice system leaders. The 3™ Justice Summit Report of Proceedings (May 4-5 2014) includes
recommendations for early needs assessment/triage and referral. British Columbia Justice Summit, “Report of
Proceedings” (2014) at 3. Accessed at:
https://www.justicebc.ca/app/uploads/sites/11/2016/03/ThirdSummitReport.pdf.
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After reviewing the educational requirements33 and screening tools34, the WG proposes that
assessments will be done by FJSD and that assessment be a first step rather than mediation so that
parties can be interviewed individually by a family justice counsellor to determine appropriate referrals
and next steps.

It was recognized that under the current FLA, there is the ability for the court to order parties into
mediation, but it was observed that the time constraints and open court setting where both parties are
present may mean the ability to fully explore suitability of mediation is limited. While there is increasing
awareness and training on intimate partner violence amongst the bar and the bench, a number of
reports point to limitations in assessing family violence. One report found there is often either no
assessment or a limited assessment of either the nature and extent of the violence or the risk of future
harm in the court environment. 3

33 Family justice counsellors are hired by FISD with a variety of different background training and experience, but
at minimum to apply they are required to have:

e Recognized undergraduate degree;

e Completion of 80 hours of conflict resolution courses (with mediation skills focus); and,

e A minimum of one year of recent work or volunteer experience in a directly related human service field

(e.g., counselling, community service agencies, dispute resolution, court services, legal services, etc.).

FJCs are required to complete a 6 month post-employment training and practicum program that includes a
thorough focussed program of courses through the Justice Institute of British Columbia as well as in office training
and practicum experience. Following the post-employment training FJCs must successfully complete certification
through Family Mediation Canada. Training related to family violence includes a dedicated 21 hour online course
as well as content in other courses with relevant context (e.g. family violence as it relates to the role of the family
justice counsellor, culture and family justice, court processes, and the impacts of separation and divorce on
children). In addition to these FJCs also receive training specific to the assessment tool and process used by FJSD.
Following initial training, FICs are required to complete at least 20 hours of related professional development
annually.
34 FJSD has implemented the current assessment tool in a limited capacity in 2007 and has been using it
consistently with all clients province-wide since 2011. The tool was developed in consultation with experts in the
field, and implementation included several positive evaluations. The tool includes a questionnaire completed
separately with each party and reviewed during individual assessment interviews with the family justice
counsellor. The questionnaire addresses: management of conflict, family violence, financial/debt management,
substance use and mental health as well as issues related specifically to the child. In addition to the questionnaire,
the tool also contains additional resources for family justice counsellors, including many additional probing
questions and approaches used to gather a fulsome and holistic understanding of the circumstances and a scoring
guide to assist with making a determination about the suitability of mediation based on the results of the
assessment interview. In addition to the initial assessment family justice counsellors continue to assess for issues
related to safety, family violence and power imbalances throughout the delivery of services. If concerns arise at
any time the family justice counsellor responds accordingly and may shift or terminate the process.
35 Donna Martinson and Jackson, M., “Judicial Leadership and Domestic Violence Cases —Judges Can Make a
Difference” (2012) at 23. Accessed athttp://fredacentre.com/wp-content/uploads/2010/09/NJI-Final-Judicial-
Leadership-and-Domestic-Violence-Cases.pdf
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While it is recognized that the court has the continued ability to refer parties back into a variety of
services, including mediation, the WG sees benefits to this early assessment service.

Assessments will be scheduled as soon as possible after being requested and may be conducted in
person or by using phone or videoconferencing where appropriate. The length of the meeting with the
assessor will vary depending on the needs and issues each party presents. There are resource
implications to implementing a model that requires an assessment of each person who is party to a
family proceeding in which a Notice to Resolve a Family Matter has been filed. While FJSD family justice
counsellors currently conduct assessments with all of their clients, there are many parties who file
family applications in the Provincial Court each year who are not FJSD clients. Additional resources will
be needed to increase capacity to conduct assessments and as such implementation of this Rule is
dependent on resources. Victoria’s Justice Access Centre has increased its capacity for the prototype
currently in operation.

The assessor meets separately with each party, providing information and referrals to each of them.
The assessor will:

e assist the parties in identifying their legal and other related issues;

e screen for family violence and urgency;

e provide information about dispute resolution options and family justice processes; and

o refer parties to further information, legal advice, and resources that may help families to
address non-legal problems they are dealing with (e.g. debt, employment and disability,
substance abuse problems, or mental health issues).

Based on the information acquired during both meetings, the assessor considers whether CDR is
appropriate. CDR may be considered inappropriate for reasons such as risk of violence, power
imbalance or another factor that cannot be adequately mitigated in the CDR process. The assessor
explains to the parties what they need to do next to engage in the CDR process or a court-based
process, depending on the outcome of the assessment.

FJSD has implemented an initial needs determination process as well as an assessment tool to assess
suitability for mediation. It was developed in consultation with leading experts and was subject to
evaluation. ltis currently being reviewed to determine whether any modifications or updating is
required based on experience, current practices and the changes to the Rules proposed in this paper.

If there are issues of power imbalances, safety or family violence, the family justice counsellor will
consider whether it is possible to adapt the dispute resolution process by creating sufficient safeguards
to the mediation environment for all participants, or they may determine that consensual dispute
resolution is not appropriate.

Page | 27



Feedback during some early engagement on this model suggested there are some misconceptions about
the degree to which FISD will assist parties where family violence has been identified or is considered a
risk. FJSD takes a cautious approach when considering mediation by ensuring that both parties have the
capacity and support to engage in a mediation process.

Whenever family violence and/or safety issues have been identified, family justice counsellors work with
each party and make a determination about whether a careful process design can sufficiently mitigate
the concerns (e.g. including support people, legal advice, shuttle mediation, caucusing, substantive
safety planning) or whether the situation is not suitable for mediation. If a determination is made that
mediation is not appropriate at that time, other supports are provided such as assisting families with
information on community supports, assisting parties in obtaining protection orders and helping both
parties generally with information on the court process.

The family justice counsellor will document completion of the needs assessment and can provide
ongoing assistance to both parties. Where the other party is unreachable or unwilling to participate, the
family justice counsellor will document that as well, so the initiating party can proceed with an
application to court.
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Below is a schematic of what is involved in assessment.
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Division 5 - Parenting Education Program

Current Rules

Pursuant to Rule 21, parties with applications in 17 designated Provincial Court registries are required to
attend PAS unless a specified exemption applies, or a judge grants an exemption or deferral. The Rule
requires that at least one party attend PAS before a first court appearance date will be set, and both
parties must attend PAS and file a Certificate of Attendance before the date of the appearance. Parties
seeking an exemption may file the Form 31 Parenting After Separation Exemption Request. There are
some automatic grounds for exemption (e.g. having attended PAS within the past 24 months) and in
other cases a request for an exemption is decided by the PAS program administrator.%®

Each party must complete a parenting education program unless they have done one within 2 years of
filing the exemption request, the only matter at issue is spousal support, every child involved is over 19
or the party isn’t able to access it due to geographic, literacy, linguistic, or technological unavailability or
due to a serious medical condition.

The Ministry offers PAS through an online program. Online PAS is available to fulfill the mandatory
requirement as well as being accessible for persons wishing to take PAS on a voluntary basis. PAS is free
and available online 24/7 in English, Mandarin or Punjabi at www.familieschange.ca. Family Justice

Services Division is currently reviewing its PAS program content.

In addition to the online PAS currently offered, FISD has created an online version of PAS for indigenous
families that will be hosted through the Justice Institute of British Columbia beginning in fall 2019. This
course was guided in its creation by an advisory committee made up of indigenous representatives from
family, community, and legal support organizations from across BC. This online version includes a
section on domestic violence and addresses issues related to indigenous peoples in Canada, including
colonization, and includes culture in parenting plans. It is a video-based course, accessible on smart
phones, with options including audio or text only. Upon completion of this course, the party will receive
their Certificate of Completion which they file with the court. The course can be taken where it is
mandatory or voluntarily.

36 Automatic grounds for exemption additionally include: a consent order under s.219 of the FLA is filed for this
application, the application is for child support only and the person who has rights to child support receives
Assistance under the Employment and Assistance Act or the Employment and Assistance for Persons with
Disabilities Act and has assigned those rights to government, the Ministry for Children and Families is one of the
parties, this application is for a matter related to the Interjurisdictional Support Orders Act, or this application is for
a mater related to the Convention on the Civil Aspects of International Child Abduction signed at The Hague on
October 25, 1980. The following are exemptions that must be approved by the Program Administrator: there is no
PAS session in their community and they have no electronic access to PAS, they are not fluent in English, they are
incapable of attending due to a serious medical condition.
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Proposed Policy

This proposed Part will expand the current Rule 21 to require parties in an early resolution registry with
child-related matters to attend an approved parenting information and education program before filing
a claim or reply (earlier than the current Rule requirement of before appearance), unless an exemption
applies.

User feedback on the existing PAS requirement suggests that the exemption process functions well,
although dissatisfaction is regularly expressed by parties whose only dispute is over support issues.
Parties who do not have issues concerning guardianship and parenting arrangements find many aspects
of PAS irrelevant to their situation.

There are some small differences between the existing Rule 21 and the parenting education
requirement in the early resolution registries. Rule 21 currently requires completion by only one party
before a first appearance date will be set. The second party is supposed to complete PAS before they
can be heard, however this is difficult to enforce. Under this Part, both parties must complete PAS
before they may file their pleadings (e.g. family law matter claim or reply). Exemptions to PAS are also
clarified in the model, updating some of the language around inability to access the program or
participate due to language barriers.

The requirement under this Part pertains to parenting education in an early resolution registry which is
different from Part 8 of these Rules which applies to parenting education registries that are not early
resolution registries.

Division 6 - Consensual Dispute Resolution

Current Rules

There are presently no Rules requiring parties with a family law dispute to participate in CDR before a
court appearance in Provincial Court. In four designated family justice registries, Rule 5 of the Provincial
Court (Family) Rules requires parties to meet with a family justice counsellor before setting a date for a
first court appearance. The Rule 5 interview is not a mediation session. The parties may choose to
participate in mediation with a family justice counsellor or another CDR process, but they are not
required to do so.

Parties appearing before a judge in a first or subsequent appearance or at a family case conference may
be ordered to participate in family dispute resolution, pursuant to the current Rules 6(3)(i), 6(5) or
7(4)(c). These Rules are used on a case by case basis to order parties who are already before a judge to
participate in dispute resolution in the hope they resolve their issues outside of court.
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Proposed Policy

A number of jurisdictions have introduced mediation as a process that parties must engage in prior to
using the resources of the court.

The WG looked at Australia, North Dakota and took note of current developments in Saskatchewan and
Manitoba where consideration is being given to requiring parties to engage in mediation, where
appropriate.

This Part of the proposed Rules requires that, in early resolution registries, all parties who are seeking an
order about parenting arrangements, child support, contact, guardianship or spousal support (family law
matters) must attempt CDR prior to appearing before a judge, unless they are resolving all matters by
consent or the assessor has determined they are inappropriate for participation in CDR. As discussed
earlier in this Part, the assessment includes a comprehensive screening process for urgency, family
violence and power imbalances, and other concerns that may signal to the assessor that a family law
matter is not appropriate for CDR. Assessment has an immediate benefit to the parties by providing
them with early information about the process, identification of non-legal needs and referrals to legal
advice and appropriate community resources. If the needs assessor determines CDR to be appropriate,
parties are required to participate in at least one CDR session, not inclusive of any preliminary
preparatory meetings. This can happen in multiple ways. A family justice counsellor can mediate or (if
the only issue is child or spousal support), a child support officer can lead a facilitated negotiation; both
services are free of charge. Parties may also hire a private family mediator or participate in a private
collaborative law process under a collaborative participation agreement. However, it is the
responsibility of the CDR professional to further assess whether the particular CDR service provided is
appropriate for a family. The CDR professional always has the discretion to determine or recommend
when it is not appropriate for a family to begin or continue a CDR process.

The WG considered whether parties who participate in family arbitration or parenting coordination
should be considered to have met the CDR requirement. The WG recommends that participationin a
strictly adjudicative form of arbitration should not meet the requirement. The WG further recommends
that participation in parenting coordination not meet the CDR requirement, as parenting coordination
helps parties resolve disputes once there is already a parenting agreement or order in place.

The WG also deliberated on whether “Consensual Dispute Resolution” was the right term to use. This is
a term used by the FRWG although its usage is broader in scope. The WG wanted to capture mediation,
collaborative law processes, and facilitated negotiation by a child support officer, so it needed to find
one term that captured these different processes. The WG deliberated on whether describing it as a
consensual process meant that by definition it needed to be voluntary. However, the WG proposes this
term because it best describes the consensual nature of the decision-making process in contrast to an
adjudicative form of decision-making. The requirement is that parties attempt CDR, not that they reach
agreement through the process.
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Once the parties have participated in one “session”, they may choose to continue the process to try and
narrow or resolve their dispute or they may choose to file a court application. Parties that have
participated in CDR prior to filing the Notice to Resolve a Family Matter will be considered to have
fulfilled the CDR requirement and will not be compelled under the early resolution requirements to
attempt CDR again for the same issues (note judges still retain authority to order parties back to CDR at
any time).

Note also that Rule 17 does set out a requirement that if parties have not been engaged in any of the
early resolution requirements for more than a year, they must participate in a new needs assessment.

The WG took note of the diversity of opinion on whether mediation is appropriate when family violence
is present. Some individuals are of the view that families are screened out of mediation processes too
often where, through adjustments to the process such as shuttle mediation, safety concerns can be
managed which often cannot be managed in a court setting.

The BC Family Mediation Violence Against Women Project, a 2017 study, explored whether family
mediation is safe and effective when there are concerns related to violence against women, through
looking at strengths and weaknesses of current practices by family mediators.3” While the results of the
study were somewhat inconclusive, some key takeaways were identified as to how to effectively
conduct mediation in situations where there has been violence against women. Most importantly, the
study identified the need for consistent use of well-developed assessment tools and protocols for
screening for violence to determine the suitability of mediation at all parts of the process. Additionally,
the study discussed the need for mediators to be aware of and make use of alternative mediation
models when violence against women is at issue, such as shuttle mediation, co-mediation, caucusing
and videoconferencing. The study also underscored the critical need for mediators to avoid re-
victimization of survivors of violence as a result of the mediation process, and to be able to
appropriately refer women to resources and counselling that are accessible to them.3®

Even if parties are deemed suitable for CDR in assessment, ongoing screening occurs in the CDR process
around dynamics, family violence and power imbalances. Families change over the course of trying to
resolve their issues. Innovative mediation practices have evolved for dealing with power imbalance and
family violence in cases that do proceed to mediation.>®

Many people feel that if structural adjustments safely allow victims*® of family violence to take part in
the CDR process, those individuals should be able to choose to utilize the service.

37 Kamaljit K. Lehal, Fitzgerald, A., Kaur, H., Nellani, S., and Sainty, K., “The Exploration of the Effectiveness of
Current BC Methods of Family Mediation in cases of Violence against Women and Lessons to be learned from
Other Jurisdictions Models (BC Family Mediation VAW Project)” (2017). Accessed at http://www.saintylaw.ca/wp-
content/uploads/2019/03/3b1b43 9ce59534c0524c1688664258e08c76al.pdf.

38 Ipid at 9.

39 Semple, supra note 14 at 228, 229

40 victim is used here and throughout this paper, however survivor may be a more accurate term.
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The definition of family violence is broad and captures a range of behaviours and dynamics. In some
situations, the nature of family violence may make it difficult for parties to work in a co-operative and
consensual way to resolve disputes.

The WG determined that assessment was a critical step in the early resolution requirements in order to
assess the circumstances and capabilities of parties in determining whether they are suitable.

Other jurisdictions with a mandatory CDR requirement have demonstrated success with on-going
screening and referral back to court where CDR is attempted. In Australia, evaluation demonstrates that
CDR practitioners are responsive to dysfunctional behaviours, including the fear of a party during a
session, and practitioners issue certificates accordingly (certificates move the case to the court system
and end family dispute resolution).*

Mediation can potentially save parties from heavy individual costs (financial and emotional) that result
from going to court, and the process can provide a more constructive, respectful dispute resolution
experience when compared to the adversarial nature of court processes. CDR is an empowering process
because the goal is for parties to achieve self-determination. The parties do not have a decision
imposed on them. Self-determination distinguishes mediation from most other third-party approaches
to conflict resolution and explains why even if attendance at a session is mandatory, the benefits
remain. It provides a constructive environment in which co-operative bargaining and consensus
decision making are possible.*?

Because the exchange of information is so important to both an effective CDR process and a court
hearing, families will also be required to exchange financial information early in the process. All
financial and other disclosure requirements set out in the Rules and the FLA must be met, to encourage
early resolution, narrow the issues, and ensure parties are prepared before appearing before a judge.
The WG had a discussion on the topic of whether there should be a universal form prescribed for
financial disclosure, not just for the court process but also for the mediation or collaborative law
processes. The reason in favour of that approach is so that users are not asked to fill in multiple and
potentially different forms of financial disclosure. On the other hand, it was recognized that mediation
and collaborative law processes often occur on a voluntary basis or before parties have initiated any
court proceedings so the ability of the Rules to regulate how those processes are conducted is limited.

41 Kaspiew R., Gray, M., Weston, R., Moloney, L., Hand, K., Qu, L., & The Family Law Evaluation Team, “Evaluation
of the 2006 family law reforms”, Melbourne: Australian Institute of Family Studies (2009), [“Evaluation of the 2006
Family Law Reforms”]. Accessed at https://aifs.gov.au/sites/default/files/publication-
documents/evaluationreport.pdf.

42 Field, Rachael, FDR and victims of family violence: ensuring a safe process and outcomes, Australasian Dispute

Resolution Journal, 21(3). Accessed at https://eprints.qut.edu.au/42787/1/42787.pdf.
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The recommendation in this paper is that financial information must be provided in the form required
by the CDR professional which does not necessarily have to be the same as Form 4 under these
proposed Rules. The WG agreed to canvas this question in this discussion paper.

The WG also acknowledges that the availability of CDR services varies across the province. This disparity
has lessened in recent years as distance mediation services continue to expand, however, the reason for
the staged implementation of this model is to ensure that mediation services are publicly funded just as
the court system is.

It will take time and investment to ensure that the existing network of publicly funded mediation
services (through FJSD) can meet increased volumes that are expected from this model.

Division 7 - Requirements Before Filing

The requirements for this Part must be met before a party can file a family law matter claim or a reply or
counterclaim to a family law matter claim. If the assessment, parenting education and CDR
requirements have not been met, a party will be unable to file their pleadings (e.g. family law matter
claim or reply) without leave of the Court. However, if one party is willing to participate in CDR and the
second party refuses to participate, the willing party will be able to proceed to file a court application
and the Rules provide for the court to hear the matter in the absence of the other party.

Discussion Questions:

1. Do you have any general feedback on this Part?
The Rules require that financial disclosure in mediation be determined by the family justice
dispute resolution professional. The WG was concerned that prescribing a particular form of
financial information would impact practices of mediators and collaborative professionals who
customize their own tools for their practices and for the particular needs and circumstances of
their clients. As well, these processes often are initiated outside of court without anticipating
that court may be part of their process. Should meeting the CDR requirement include a
requirement that the financial disclosure in CDR be in Form 4 under these Rules?

3. Is “Consensual Dispute Resolution” an appropriate term and if not, do you have another
suggestion?
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Part 3 - Family Law Matter Claims

Current Rules

Under the existing Rules, an application to obtain is often the first step a party takes to seek resolution
of a family law issue in Provincial Court. Parties are often confused as to when to use the application to
obtain, the application respecting existing orders or agreements, or the notice of motion, and report
delays and frustration when the wrong process is used. When the application to obtain is used to apply
for a protection order, the process for filing, serving, replying and then scheduling a court appearance, is
rarely followed, as the process is not suited for these time-sensitive applications. Further, the
application to obtain does not support exploration by the parties of the specific orders they are
requesting from the court. The process requires a certain level of sophistication and legal knowledge
that is often missing at this early stage.

Proposed Policy

A Rule and form regarding a “Family Law Matter Claim” specific to obtaining orders on parenting
arrangements and support is proposed. “Family Law Matter Claim” was chosen because it references a
defined term “family law matter”. As well it is distinct enough from the names of any other forms to
reduce the possibility that a party might use the wrong form. For example, there is no other claim in the
Rules, and in the Small Claims or Supreme Court Rules, there is no other family law matter claim. This
important distinction will assist court users in conversation with legal service providers as they navigate
through the justice system and ensure they are using the appropriate form.

In early resolution registries, the parties must have met the Early Resolution Requirements under Part 2,
unless exempt, in order to file the claim or a reply. This ensures that there is a way for the court to have
both parties exposed to the early resolution requirements and there is incentive to comply with the
requirements. In early resolution registries if parties are proceeding to court, once they have met the
early resolution requirements, they will then complete this application for a family law matter order. In
registries where the early resolution processes under Part 2 are not required, the family law matter
claim will be the initiating document to request an order on family law matters.

Division 1 - Applying for Family Law Matter Orders

The WG proposes the application to obtain be replaced by a number of subject specific applications.
Applications regarding family law matters as defined in Part 1 include parenting arrangements
(parenting responsibilities and parenting time), child support, contact, guardianship, and spousal
support orders. These applications will be sought using a Family Law Matter Claim (Form 3).

The proposed Family Law Matter Claim (Form 3) combines the existing application to obtain an order
and application respecting existing orders or agreements.
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It is used to apply for a new family law matter order, changing or cancelling all or part of an existing
order or to set aside or replace all or part of an agreement.

The use of a single form allows a party to customize their claim to their needs by completing only the
applicable schedule(s). Each schedule takes a party through guided questions to present key
information needed to assist in decision-making, and to articulate the orders they are seeking from the
court.

Note that applications for orders that are not about family law matters, including protection orders and
extraordinary parenting matters, are made using different Rules and forms (see Part 6 Applying for
Other Orders).

The family law matter claim must be accompanied by applicable documentation, which may include a
financial statement, guardianship affidavit or other supporting evidence or documents. The proposed
Financial Statement in Form 4 has been revised from the existing Financial Statement. The proposed
Financial Statement is more tailored to the information that parties need to provide depending on their
specific claim. Additional changes include moving information regarding section 7 expenses from the
financial statement to the relevant schedule of the claim form, collapsing some of the expense
categories, and removing expenses for medical services premiums from the Financial Statement.

Service requirements are set out in Rule 30. A notable difference is that the time to file a reply has been
shortened to 21 days to reduce delay for those families that are proceeding to court. A party may apply
to the court for an order to modify the time to reply, as required; however, it is expected that because
the model is premised on there being more support and help available to parties that the time is
appropriate. It was also felt that 21 days was easier for users in that it could be calculated in weeks.

Division 2 - Family Law Matter Replies and Counterclaims

The Reply To A Family Law Matter Claim in Form 6 allows a party to agree with one or more of the
orders applied for in the family law matter claim, disagree and propose order terms they would agree
to, or to include a counterclaim for an order about a different family law matter that was not included in
the family law matter claim.

A new form is proposed specifically for filing a Reply To A Counterclaim (Form 8). The form will restrict a
party to agreeing or disagreeing with the counterclaim and proposing order terms they would agree to
through relevant schedules.

Discussion Questions:
1. Do you have any general feedback on this part?

2. Do vyou agree that 21 days is the appropriate time under the proposed Rules to file a reply?

3. Is the approach of using schedules which may apply to the claim more helpful and easier for users than a
single long form?

4. Isthere a better name for these applications and forms other than “Family Law Matter Claim” or Family Law
Matter Replies and Counterclaims?
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Part 4 - Family Management Conferences in Case Management Registries

Current Rules

The current Provincial Court (Family) Rules do not include a coordinated case management approach but
do include a number of disparate features that may have some characteristics of case management.

Currently a first appearance before a judge is a central process under the Rules as it serves a triage role.
The registry clerk will set a first appearance date upon a Reply being filed or at the request of the
applicant if no Reply has been filed and it has been at least 30 days since the application was served.
There is a range of things the judge may do at a first appearance, including ensuring financial disclosure,
giving directions on procedural matters, and making substantive interim orders for parenting
arrangements and support.

Feedback from the user experience research demonstrates that in many locations these first
appearances and expected obligations on parties can be pressure points of confusion, frustration and
delay. People are often required to appear and wait in court for a significant amount of time to
accomplish scheduling tasks or be told to return to court on another date because there is insufficient
time to deal with their matter. Parties frequently must return to court several times before a
substantive decision is made. Self-represented parties with family matters in the Provincial Court
express frustration because they are unsure what options they have, what procedural steps they need
to take, and when things are supposed to happen. They often do not know which documents they need
to file, or how to complete the necessary forms. There are backlogs and delays; in some cases, initial
appearances before a judge deal with administrative rather than substantive matters; and adjournments
are often necessary because documentation in the court file is incomplete or missing.

The WG acknowledges that the practice regarding the first appearance is uneven throughout the
province. Some registries can accomplish meaningful tasks the first time that parties attend and in other
instances high volumes and caseloads prevent those outcomes during the first appearance.

Under the current Rules all of these hearings are conducted by a judge. In some instances, judges are
hearing matters such as adjournments, setting dates or ordering disclosure.

Proposed Policy

The WG believes that case management, particularly at an early stage, increases the chances of settling
substantive and procedural matters and has the potential to reduce the costs associated with lengthy
proceedings. This Part introduces a new form of a first appearance — the Family Management
Conference (FMC). The WG envisions that this conference works best in conjunction with an early
resolution registry. In Victoria, a prototype is operating under existing Rule 5.01 that has aspects of both
Part 2 (early resolution registry) and this Part (case management).
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However, it is acknowledged that to give maximum flexibility there may be instances where the
resources are not available to designate a registry as an early resolution registry but there may still be
value in implementing a different approach to early court case management.

Under this Part, the WG considered some of the following specific project objectives to ensure:
e that all court events are meaningful;
e that only cases which require judicial direction, mediation or determination go before a judge;
e that cases which go to a judge are “court ready”;
e the most efficient use of court staff, judicial officers and judicial resources;

The WG looked to examples in other jurisdictions and BC’s own Supreme Court use of masters in
considering whether the new model for resolving family disputes could include someone other than a
judge making procedural, administrative or interim determinations that often are before judges in the
current first appearance process. The WG took note of the examples in both New Brunswick and parts
of Ontario where family masters are used to address administrative, procedural and interim matters.*®
The WG recommends exploring the use of judicial officers who, in some registries, could assist with
helping files achieve a ready state and provide users with relief in a timelier way. Additionally, case
management using non-judge resources has the potential to increase capacity for judges to deal with
family settlement conferences (formerly family case conferences), hearings and trials.

The proposed Rules allow for the possibility that in the future a family justice manager could be
appointed who would be a non-judge to manage some of these matters to create capacity for judges to
deal with more substantive matters. The definition of “family justice manager” means a person
appointed as a decision maker under section 215 [changing, suspending or terminating orders generally]
of the Family Law Act to carry out duties under these proposed Rules. In the future this could be a
judicial justice or other decision maker with family expertise appointed under the Provincial Court Act.

The WG recommendation is that the family justice manager be a judicial officer and that its jurisdiction
would be slightly more limited than a judge. The proposed jurisdiction is a discussion question in this
paper and the current proposal reflects a balancing of multiple objectives including: responding to
parties in a timely way, creating capacity for the court for hearings and trials and preserving the
appropriate jurisdiction of a judge in making final substantive orders.

43 Ontario Family Law Rules, Rule 42 — Appointing of Family Case Manager in the Family Court of the Superior Court
of Justice in Ottawa, gives authority to a Family Case Manager. Ontario Family Law Rules, O Reg 114/99 at Rule 42.
Accessed at https://www.ontario.ca/laws/regulation/990114.

In New Brunswick Case Management Masters have authority under section 56.2 of the Judicature Act. Judicature
Act, RSNB 1973, c J-2 at 5.56.2. Accessed at http://laws.gnb.ca/en/ShowPdf/cs/J-2.pdf
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At the same time, it was envisioned this role would help to address urgent matters and assist parties to
achieve readiness for a hearing before a judge. In reviewing qualifications in some of the other
jurisdictions the WG is contemplating that a family justice manager would be a lawyer with a minimum
of 10 years experience in family law and qualified as a mediator and arbitrator under the FLA.

This will ensure that the family justice manager has the essential family law expertise, familiarity with
the family court system, and the skills needed to help families move towards resolution and to make
procedural and interim determinations where necessary. This is not specified in the Rules but gives
context for what the WG’s vision of the role is.

There was some concern that not all registries would benefit from such a role and it might introduce
delay or duplication. Because a judicial justice is appointed for a 12-year term, and to determine
whether this might be a workable role and achieve the intended outcomes, the WG and the Steering
Committee have recommended a prototype of the role before such an appointment is made. In
Victoria, the FMC is being prototyped and evaluated to determine what benefits and possible costs are
associated with conducting a more active case management first appearance and to also determine the
benefits of a non-judge performing the role. For purposes of the prototype, judges are conducting the
FMCs with authority similar to Division 4 below but are tracking issues that would have been out of
scope if a non-judge had conducted the conference.

Division 1 - Application and Purpose

The FMC will take the place of first appearances and will be conducted by a judge or a family justice
manager, if and when one is appointed. An FMC is a scheduled, informal opportunity for all parties to
the family law matter claim (and their counsel, where applicable) to meet with a judge to further
identify and clarify the issues and options for resolution as well as preparing the parties for next steps.

Division 2 - Scheduling the Family Management Conference

How scheduling occurs is not specific in the Rules and will be dictated by the circumstances of each
registry. In Victoria, unlike current practice where first appearance is set one day a week regardless of
party availability, the FMC is scheduled by the judicial case manager using email or other contact
information to achieve a conference date with the input of parties and their counsel. This is intended to
avoid adjournments because of missed appearances and use the conference time for substantive
outcomes. In Victoria, a limited number of matters are scheduled during the same “block” of time.
Where duty counsel are available to provide assistance to parties who qualify for services, they will be
able to attend FMCs as they do with first appearances. In Victoria, duty counsel has worked with the
registry and judicial case manager to develop a workable schedule for the FMCs. An FMC can be
scheduled if no reply is filed and orders can be made if a party does not attend.
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Division 3 - Attendance and Procedural Matters for Family Management Conference

At the FMC, parties can be required to provide information from their claim, reply, counterclaim or
financial statements or other supporting documents. Evidence may be given orally or by affidavit and
submissions may be offered by the parties or their counsel. The judge can also direct a party to do
things like attend CDR or a family settlement conference (previously a family case conference), return
for another FMC or to attend a trial preparation conference, hearing or trial.

If a party previously reached the stage where a family law matter claim was filed, but no final order was
issued and no further action pursuant to the Rules was taken within a year, the process can be resumed
by filing a Notice of Intention to Proceed and participating in an FMC.

The Victoria prototype will be an opportunity to learn how to best implement the FMC, and tailor the
details of the process based on the results. At this point however, the FMC is anticipated to incorporate
the following characteristics:

e On record — Although it is envisioned that an FMC will be less formal than a court hearing, there
will be evidence called and decisions made. Therefore, there is a need to keep a record
regarding at least the portion of the conference dedicated to adjudication.

e Public hearing — A FMC will be a “public” hearing in the same way as current family court
processes are public. However, the expectation is that rather than “list days”, parties will be
given a time and place where there are fewer parties attending specified blocks of times.

e Sheriff presence — A FMC will require there be a sheriff presence attached to the conference
even if it is a roving sheriff.

Division 4 - Family Management Conference Proceedings Before a Judge

At an FMC, the judge can make interim or final consent orders regarding allocation of parental
responsibilities, parenting time, contact with a child, child support, spousal support or guardianship of a
child. The judge may also order a party to complete early resolution or other registry specific
requirements under Parts 2, 7 and 8. As conduct orders often assist in facilitating settlement or
managing behaviours that might frustrate the resolution of a family law matter, conduct orders under
the Family Law Act can be made at an FMC.

Parties may also be required to attend an FMC if they are not making a family law matter claim but are
requesting certain types of orders identified in Part 6 (Applying for Other Orders), for which it is
anticipated that additional case management would be beneficial.

At an FMC, a judge may make an order, including final orders, in the absence of a party. A judge may
also change, suspend or cancel an order made in absence of a party for good reason or if that party
applies within a reasonable time for a change, suspension or cancellation of the order using Form 9
[Application for Case Management Order].
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Division 5 - Family Management Conference Proceedings Before Family Justice Manager

This Division sets out what the authority of a family justice manager would be under an FMC when and if
they are appointed. Essentially, they can make the same orders as a judge under Division 4 with the
following exceptions: a final substantive order, an interim guardianship order, an order changing or
suspending an order of a judge, and specific conduct orders. A family justice manager could change or
suspend an order of a family justice manager but not a judge.

The WG distinguished final orders and interim guardianship orders as reserved for the authority of a
judge to preserve some formality to a final order and, in the case of interim guardianship, because of the
legal importance of being assigned guardianship status.

It should also be noted that decisions of a family justice manager can be reviewed by a Provincial Court
Judge. A party must seek leave of a judge to ask for a review of a family justice manager order. A
review is only to be granted if the order or direction conflicts with any other order or direction
pertaining to the parties, is incorrect or the proposed review involves matters of sufficient importance.
Sufficient importance is intended to define a different test than the test under the FLA of whether
evidence of a “substantial nature” has become available when considering changes to an interim order.

Currently, section 216(3) of the FLA allows an interim order to be changed, suspended or terminated
only if there is a change in circumstances since the interim order was made or evidence of “a substantial
nature” became available that was unavailable when the interim order was made. Amendments have
been made to section 216(3)* of the FLA to ensure reviews of interim decisions made by FIM’s can be
conducted by a Provincial Court Judge.

Discussion Questions:

1. Do you have any general feedback on this Part?
Do you agree that there are benefits to having a judicial officer make some orders that are
currently solely made by judges? Is there anything that should be added or removed from the
scope of decision-making authority of a family justice manager?

3. Is “sufficient importance” the appropriate bar for a judge to review reviewing an order or
direction of a family justice manager?

4 Family Law Act, SBC 2011, c 25, at s 216(3). Accessed at https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-
25/latest/sbc-2011-c-25.html.
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Part 5 - Readiness Hearings

Current Rules

Under the current Rules, a first appearance before a judge is a central process under the Rules as it
serves a triage role. The registry clerk will set a first appearance date upon a Reply being filed or at the
request of the applicant if no Reply has been filed and it has been at least 30 days since the application
was served. There is a range of things the judge may do at a first appearance, including ensuring
financial disclosure, giving directions on procedural matters, and making substantive interim orders for
parenting arrangements and support.

As described under Part 4, the first appearance can be a source of frustration. There are backlogs and
delays; in some cases, initial appearances before a judge deal with administrative rather than
substantive matters; and adjournments are often necessary because parties or counsel are unavailable
or because documentation in the court file is incomplete or missing.

Proposed Policy

Part 4 describes how the first appearance will be replaced in registries that are case management
registries under the Rules. This Part has very close resemblance to Part 4 Case Management registry
however, there are several distinctions. A readiness hearing is only conducted by a judge. An FMC can
be conducted by either a judge or a family justice manager. The orders and proceedings of a readiness
hearing bear strong resemblance to the orders a judge can make under an FMC.

In practice, the distinction between a readiness hearing and an FMC may be a difference in scheduling.
As well, it is intended that a FMC is an opportunity for more active case management — FMCs are
implemented in registries where either there is an early resolution requirement which is expected to
result in attrition of cases, where an additional role has been added to the court such as a family justice
manager to handle much of the administrative and procedural work or where a registry might be able to
manage larger blocks of time to give more time to the conferences.

The WG considered that an FMC would work in conjunction with an early resolution registry so that
parties having completed all the applicable first steps (e.g. assessment, CDR, PAS) before filing an
application for a court order and proceeding into a court-based dispute resolution process. In non-
designated registries, assessment and CDR will not be required of parties (although some may
participate in these processes voluntarily). As a result, many parties will not arrive at their first court
appearance with the same level of information about their family law issues, understanding about their
interests, or familiarity with the court process and their dispute resolution options. As often happens
with first appearances now, there may be problems with parties’ court documents, and uncertainty
about next steps.
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The proposed Rules try to address these issues by introducing readiness hearings, improving upon the
current first appearance hearing even though many parties will not have had the benefit of assessment
and CDR. As registries move from non-designated status to designated early resolution registries, all the
early resolution requirements will apply, and the readiness hearing will be replaced with the FMC.

Similar to how the FMC is structured, registries will determine how they schedule readiness hearings. A
readiness hearing can be scheduled if no reply is filed and orders can be made if a party does not attend.
Evidence may be given orally or by affidavit and submissions may be offered by the parties or their
counsel. The judge can also direct a party to do things like attend consensual dispute resolution or a
family case conference, return for another readiness hearing or to attend a trial preparation conference,
hearing or trial.

If a party previously reached the stage where a family law matter claim was filed, but no final order was
issued and no further action pursuant to the Rules was taken over the course of a year, the process can
be resumed by filing a Notice of Intention to Proceed and participating in a readiness hearing.

At a readiness hearing, the judge can make interim or final consent orders regarding allocation of
parental responsibilities, parenting time, contact with a child, child support, spousal support or

guardianship of a child. As conduct orders often assist in moving parties towards readiness or de-
escalating matters, conduct orders under the Family Law Act can be made at a readiness hearing.

Parties may also be required to attend a readiness hearing if they are not making a family law matter
claim but are requesting certain types of orders identified in Part 6, for which it is anticipated that
additional case management would be beneficial.

At a readiness hearing, a judge may make an order, including final orders, in the absence of a party. A
judge may also change, suspend or cancel an order made in absence of a party for good reason or if that
party applies within a reasonable time for a change, suspension or cancellation of the order using Form
9 [Application for Case Management Order].

Discussion Questions:

Do you have any general feedback on this Part?

The Rules that pertain to the Family Management Conference as conducted by a judge and the
Readiness Hearing have a number of similarities. The primary difference is how these hearings
are scheduled, the longer allocations of time to the FMCs and the possibility that an FMC can be
conducted by a family justice manager, not a judge. Is it valuable to have these two Parts
separated and named different things or should they both be called FMCs acknowledging that
scheduling practices will vary across registries?
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Part 6 - Applying for Other Orders

This Part addresses applications for orders other than “Family Law Matters”. Each of these orders has
its own process and forms.

Division 1 - General

Part 6 sets out the Rules for applying for orders other than orders requested as part of a Family Law
Matter Claim (Part 3). The orders included in this Part are matters that have been identified as not
appropriate for the early resolution process or family law matter claim process, due to either the nature
or urgency of the order sought.

Division 2 - Case Management Orders

This Division outlines the various case management orders that a judge or a family justice manager can
make. Case management orders can be made at an FMC as described in Part 4, a readiness hearing as
described in Part 5 or at any other time in a proceeding. It includes orders such as: waiving or varying
requirements under the Rules including early resolution requirements, adding or removing a party to
the case, or correcting or amending a filed document.

Current Rules

Rule 12 of the current Rules provides a Notice of Motion process for requesting orders or directions
similar to those contemplated by this new process. Current Form 16 contains a list of specific orders
that may be requested. The Rule provides for evidence to be provided orally, on oath or affirmation, or
by affidavit to be filed in support of the motion. Although not explicit, the Rule also allows for a judge to
order a matter to be heard without notice to the other party and allows judges to proceed if a party
does not appear.

Notice of Motion matters are typically scheduled for hearing on list days along with first appearance
matters. Although scheduled to be heard on the date assigned, Notice of Motion matters may be re-
scheduled or scheduled for a further date if it is anticipated significant time will be needed to deal with
them.

There are several concerns about the use of the current Notice of Motion process in some registries:

e numerous interim applications are being made by Notice of Motion in some files, making it
difficult to track and ascertain whether there are outstanding issues; and

e the Notice of Motion process is sometimes used to obtain final orders more quickly than
scheduling the matter for trial. Here, a Notice of Motion is filed requesting an interim order and
then evidence is led and the matter is conducted as if it were a trial. This leads to lengthy
“interim” hearings.
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Proposed Policy

The WG recommends that the Rules include specific processes and forms for the orders being sought

rather than one Notice of Motion form.

This Division describes case management orders and the corresponding Forms associated with this

Division are Forms 9 and 11. These orders are intended to capture procedural matters and orders that

are necessary for a case to ensure readiness at a hearing or trial.

This Division applies to all registries. In case management registries where there is a family justice

manager, that manager can make only a subset of the case management orders that a judge can make.

The following table compares where there are differences in the authority between a judge and a family

justice manager. There was considerable discussion around how much authority to give the family

justice manager and the recommendation of the WG is that the types of case management orders a

family justice manager can make should be procedural and administrative and that there is a category of

decisions that only a judge should make. The WG agreed to ask about this scope of authority in the

discussion paper.

Judge

Family Justice Manager

transferring a court file to another registry for all
purposes or specific purposes;

transferring a court file to another registry for all
purposes or specific purposes;

adding or removing a party to a case;

settling or correcting the terms of an order made
under these rules;

settling or correcting the terms of an order made
by a family justice manager under these rules;

setting a specified period for the filing and
exchanging of information or evidence, including a
financial statement in Form 4 [Financial
Statement];

setting a specified period for the filing and
exchanging of information or evidence, including
a financial statement in Form 4 [Financial
Statement];

correcting or amending a filed document,
including the correction of a name or date of birth;

correcting or amending a filed document,
including the correction of a name or date of birth;

requiring that a parentage test be taken under
section 33 [parentage tests] of the Family Law Act;

requiring that a parentage test be taken under
section 33 [parentage tests] of the Family Law
Act;

specifying or requiring information that must be
disclosed by a person who is not a party in a case;

specifying or requiring information that must be
disclosed by a person who is not a party in a case;

adjourning a conference, hearing or trial;
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requiring that a person who prepared a report
under section 211 [orders respecting reports] of
the Family Law Act attend a trial as a witness;

respecting the conduct and management of a
case, including pre-trial and trial process and
evidence disclosure, as set out in rule 126 (2) (c) of
these rules;

appointing a lawyer for a child;

allowing a person to attend a conference or
hearing using electronic communication;

allowing a person to attend a conference or
hearing using electronic communication, if the
conference or hearing is to be heard by a family
justice manager;

waiving or modifying any requirement related to
service or giving notice to a person, including
allowing an alternative method for the service of
a document;

waiving or modifying any requirement related to
service or giving notice to a person, including
allowing an alternative method for the service of
a document;

waiving or modifying any other requirement
under these rules, including a time limit set under
these rules or a time limit set by an order or
direction of a judge, even after the time limit has
expired;

waiving or modifying any requirement under
Parts 1 [Purpose and Interpretation] to Part 4
[Family Management Conferences in Case
Management Registries], that is within the
jurisdiction of a family justice manager, including
any related time limit set by an order or direction
of a family justice manager, even after the time
limit has expired,;

requiring access to information in accordance
with section 242 [orders respecting searchable
information] of the Family Law Act;

requiring access to information in accordance
with section 242 [orders respecting searchable
information] of the Family Law Act.

recognizing an extraprovincial order other than a
support order.

This Division also provides for a subset of the case management orders set out in this Division to be

requested without notice to the other part(ies) or without attendance at court. Either a judge or, in

case management registries, a family justice manager, may make such an order, depending on their

authority over the substance of the matter. Any order made without notice must be served on the

other party.

Division 3 - Protection Orders

Current Rules

Under the current Rules, there is no separate process or form to apply for protection orders.
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Instead, parties tick a protection order box from a list of other things that may be applied for using the
Form 1 Application to Obtain an Order. This is not a prominent field. There is a separate form of order
for protection orders (Form 25), and as of November 2015 there is also an Affidavit of Personal Service
of Protection Order. These facilitate filing the protection order in the Protection Order Registry and
improve the ability of police and Crown Counsel to enforce breaches of protection orders. Changes to
the protection order provisions in the Provincial Court (Family) Rules in November 2015 also require all
protection orders be drafted by a court clerk unless otherwise ordered by a judge, permit a judge to
designate someone else to sign a protection order on the judge’s behalf, and clarify that protection
orders shall not be served by the person applying for protection. If a protection order is required on an
emergency basis outside of regular court hours, applications may be determined using the Emergency
Family Applications After Hours judicial roster.

References to protection orders remain scattered throughout the Rules, notwithstanding recent
amendments to improve the use of consistent terms and prevent delay in filing protection orders and
sending them to the Protection Order Registry.

Proposed Policy

The WG recommends a stand-alone Division and Form for Protection Orders. This Division reiterates
that applications about protection orders can be made before complying with any requirements on
parties before they apply on other orders (e.g. early resolution requirements under Part 2).

The proposed Rules consolidate all provisions concerning protection orders within a single division and
introduce a new application form that is to be used specifically when the applicant is applying for a new
protection order, or to change or terminate an existing protection order. All necessary information will
be captured on the application form and an affidavit. The Application for an Order Without Notice to
the Respondent Checklist (the “green form”) that is currently used to provide information about the
parties, any children, and other information pertinent to a protection order application will be retired.*
The proposed Rules clarify that evidence may be provided by affidavit or oral testimony, and that the
application may be made without giving notice to the other party. When a protection order is made,
the registry will continue to draft the order, unless the judge orders otherwise, and provide a copy to
the Protection Order Registry. Under the proposed Rules, the registry will also draft an order and send it
to the Protection Order Registry when a protection order is terminated.

Finally, the proposed Rules explain how the respondent is to be provided with a copy of a protection
order, depending on whether they are present in court when the order is made.

The consolidation of the protection order provisions responds to user feedback that the current
protection order Rules are scattered, making them difficult to find and use.

4 This is a Court Services Branch administrative form, ADM 869, implemented June 2016. It is to be completed in
any application made without notice to the other party and is often called the green form because it is printed on
green legal-size paper for ease of reference in the court file.
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Similarly, introducing a unique form accompanied by detailed instructions on how to complete it will
make protection order applications clear and user-friendly. The proposed Rules will fill a gap because
orders were not being prepared to indicate when an existing protection order was terminated. This will
make it very clear to police when an order has been terminated and assist in enforcing orders
appropriately. The provisions around providing the respondent with a copy of the protection order
reflect the registry’s current practice of providing the respondent with a copy of a protection order if it is
made and the respondent is not present in court but does reside in BC. In that case, the registry has
been arranging for personal service of the protection order on the respondent using a contracted
process server. If the respondent resides outside BC, the applicant is responsible for arranging service.

There was some feedback from organizations that assist individuals in obtaining protection orders that
parties do not always understand that there is no limit on the number of times they may apply for a
protection order. Although section 187 of the FLA states that nothing prohibits a person from making a
subsequent application for a protection order, the proposed Rule 93 reiterates this within the body of
the Rules.

As a result of feedback that was obtained from a user research study on protection orders conducted in
2014, a separate form will be used to make it easier to understand how to obtain a protection order.
The form is currently being prototyped in Victoria and can be found at Form 12. Further, early testing of
a web-based app for completing a protection order application is underway.

The usual service requirements are for 7 days notice, but an application can be made for shorter notice
or no notice. The usual practice will be for court clerks to prepare the order and these Rules have
formalized the practice of contracted process servers serving the protection orders where necessary.

Division 4 - Orders about Extraordinary Parenting Matters

Current Rules

There are no special processes that offer a distinct mechanism to obtain short-term relief for urgent
family matters. Parties are required to work within the regular process and will sometimes try to
circumvent some steps in an effort to obtain an order more quickly. Current Rule 20(2) gives a judge
discretion to waive or vary the Rules, including to accommodate urgent circumstances, and Rule 20(3)
allows a judge to make an order where the opposing party has not been served if the matter is urgent or
special circumstances exist (e.g. without notice orders). Neither “urgent matter” nor “special
circumstances” are defined.

Proposed Policy

There are situations where an order on one or more issues may be needed quickly, often on an interim
basis until all of the family matters may be dealt with fully.
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For example, an order preventing the removal of a child from a specified jurisdiction may be needed on
an interim basis until parenting arrangements can be addressed.

There needs to be a way to deal effectively with truly urgent issues while disallowing parties whose
matters are not urgent from inappropriately using a process intended for interim matters to make final
determinations. Referring parties back to the mainstream resolution process to deal with any
remaining, non-urgent matters will allow speedy determination of truly urgent issues while dissuading
misuse of the expedited process and helping parties to realize the benefits of assessment and CDR
processes in early resolution registries.

The WG has recommended a Rule and form for applying for orders about Extraordinary Parenting
Matters. The Rule will replace the Notice of Motion process in part, while providing quick access to a
judge for the parties that most need it. “Extraordinary parenting matter” (a defined term under Part 1
and repeated for reference) means any of the following matters:

e giving, refusing or withdrawing consent, by a guardian, to medical, dental or other health-related
treatments for a child, if delay will result in risk to the health of the child;

e applying, by a guardian, for a passport, licence, permit, benefit, privilege or other thing for the
child, if delay will result in risk of harm to the child’s physical, psychological or emotional safety,
security or well-being;

e relating to the removal of a child under section 64 [orders to prevent removal of child] of the Family
Law Act;

e determining matters relating to interjurisdictional issues under section 74(2)(c) [determining
whether to act under Part 4 — Care of and Time with Children] of the Family Law Act;

e relating to the wrongful removal of a child under section 77(2) [wrongful removal of child] of the
Family Law Act;

e seeking an extraordinary remedy under section 231(4) or (5) [extraordinary remedies] of the Family

Law Act;

relating to the return of a child who has been wrongfully removed or retained under the
Convention on the Civil Aspects of International Child Abduction signed at the Hague on October
24, 1980.

Parties can request orders about Extraordinary Parenting Matters at any time. The process for applying
for orders about extraordinary parenting matters requires only 7 days notice. Under some
circumstances, parties can also apply to be heard without notice, or with short notice. Evidence may be
given orally on oath or affirmation or by affidavit.
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Division 5 - Orders About Relocation

Current Rules

Currently, orders prohibiting the relocation of a child are made using the Notice of Motion process.
There is not a specific application or form for this very specific application.

Proposed Policy

The process for applying for an order prohibiting the relocation of a child under section 69 of the FLA is
new in these proposed Rules. It does not use the Notice of Motion process.

Applications for an order prohibiting the relocation of a child are to be made in Form 16 [Application for
Order Prohibiting the Relocation of Child]. The application and a copy of the existing order or agreement
and the notice of relocation described in section 66 [notice of relocation] of the Family Law Act must be

filed and served in accordance with this division.

Division 6 - Consent Orders

Current Rules

The current method for obtaining consent orders has been observed to be cumbersome and awkward.
The amount of paper and process required for parties who have reached agreement to document that
agreement is seen as inconsistent with the objectives of trying to encourage parties to engage in CDR
processes.

Proposed Policy

The proposed process improves upon the existing process for obtaining consent orders. The process for
applying for a Consent Order now requires only two forms: Form 17 [Application for a Family Law
Matter Consent Order] and the draft consent order Form 18 [Consent Order] and any applicable
additional documents described in Rule 27 [additional documents when applying for certain orders].

Consent orders may be made with a hearing or, on application, without a hearing. Note that the process
distinguishes between consent orders for: Family Law Matters and Case Management.

The judge may give directions to obtain further information, require parties to speak to the matter,
amend the draft consent order, and require the parties to attend to review and sign the changes or
reject the application with reasons.

The process for applying for consent orders about case management has been simplified. If parties wish
to speak to the matter (and obtain the order in a hearing) they only need to file Form 9 [Application for
Case Management Order]. If they do not wish to appear before a judge, they only need to file Form 9
[Application for Case Management Order] and a draft consent order Form 18 [Consent Order].
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The clerk’s responsibilities as part of the consent order process are set out in section 103. Section 104
sets out that a party can consent to an order at any time during a conference, hearing or trial.

Discussion Questions:

Do you have any general feedback on this Part?

Regarding Division 2 case management orders: In cases where a family justice manager may be
making case management orders, is the authority described in the role appropriate?
3. Is eliminating the Notice of Motion process helpful? Why or why not?
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Part 7 - Family Justice Registries

Current Rules

Under the existing Rule 5, there is a requirement in 4 registries (Kelowna, Nanaimo, Surrey and
Vancouver (Robson Square)) that once an application is filed in one of those registries, before a date is
set for a party to appear, the applicant must meet with a family justice counsellor. A respondent who
has filed a reply is also to be referred to and is required to meet with a family justice counsellor. At any
time after participating in their individual meeting with a family justice counsellor a party may request
an appearance in court or seek a consent order.

Proposed Policy

This Part mirrors many of the requirements under Rule 5 but some of the language has been updated to
refer to “needs assessment” which is also used in Part 2 [Early Resolution registries] to describe what
will occur in the referral to a family justice counsellor.

Before attending a family management conference under Part 4 [Family Management Conferences in
Case Management Registries] or a readiness hearing under Part 5 [Readiness Hearings], parties seeking
resolution of a family law matter must meet the requirements set out in this Part. As and when there
are resources available to manage volumes expected by having suitable parties participate in consensual
dispute resolution, it is expected some of the registries designated under this Part will become Early
Resolution Registries under Part 2.

The Rule applies to the current Rule 5 registries. In order to add additional registries to this list there
would need to be resources allocated to additional registries. While other Family Justice Centres are
equipped to receive clients on a voluntary basis, the increased volume that results from Rule 5 would
result in delay in time to assessment if there were no resources added to address that additional
volume.

Discussion Questions:

1. Do you have any general feedback on this Part?
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Part 8 - Parenting Education Program Registries

Current Rules

Under existing Rule 21, parties with applications in 16 (previously 17) designated Provincial Court
registries are required to attend a Parenting After Separation (PAS) program unless a specified
exemption applies, or a judge grants an exemption or deferral. The Victoria registry just recently came
under Rule 5.01 (the early resolution and case management registry) which includes its own reference
to parenting education requirements. The Rule requires that for applications for parenting issues, child
support or changes to those matters, a date for court appearance will not be set until either the
applicant or respondent files a certificate of attendance. Subrule 21(9) requires that both the applicant
and respondent must attend a program before the date of first court appearance.

The Ministry offers PAS through an online program. Online PAS is available to fulfill the mandatory
requirement as well as being accessible for persons wishing to take PAS on a voluntary basis. PAS is free
and available online 24/7 in English, Mandarin or Punjabi at www.familieschange.ca. FISD is currently

reviewing its PAS program content.

Each party must complete a parenting education program unless they have done one within 2 years
prior to assessment, the only matter in issue is spousal support, every child involved is over 19 or the
party is not able to access it due to geographic, literacy, linguistic or technological unavailability or due
to a serious medical condition. Parties seeking an exemption may file the Form 31 Parenting After
Separation Exemption Request. There are some automatic grounds for exemption (e.g. having attended
PAS within the past 24 months) and in other cases a request for an exemption is decided by the PAS
program administrator which is FJSD.

Proposed Policy

The WG recommends that all parties with child-related matters seeking to resolve their issues in the
Provincial Court be required to attend a parenting information and education program, like the current
PAS program, before appearing in court on a contested matter. The Rule will refer to parenting
education since it is anticipated in the future there could be various programs available to meet this
requirement. While there is currently only one PAS program, FISD has recently created an online
version of the PAS program for indigenous families which will be available in the fall of 2019.

Early intervention programs for families experiencing separation and divorce have numerous positive
outcomes, including: increased parental cooperation, restoration of parental alliance, improved
children’s well-being, as well as positive impacts on the parties’ subsequent participation in mediation
and court proceedings.*®

46 Susie Burke, Mclintosh, J., and Gridley, H., “Parenting After Separation: A Literature Review Prepared for the
Australian Psychological Society” (2009) at 18 [“Parenting After Separation”].
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With the development of online parenting education, it is anticipated that in the future the parenting
education requirement can be expanded province-wide and require parties in all registry locations to
complete the program before appearing in court, although the proposed Rule continues to apply to the
current 16 registries (Victoria is covered by the early resolution Rule in Part 2).

Feedback suggests that the exemption process functions well, although dissatisfaction is regularly
expressed by parties whose only dispute is over support issues. The proposed Rule is explicit that if the
only matter is spousal support the parenting education requirement does not apply. Some of the
exemptions from completing parenting education have been expanded to address literacy, medical
conditions and circumstances where all children are over 19.

Discussion Questions:

1. Do you have any general feedback on this Part?
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Part 9 - Family Settlement Conferences

Current Rules

The existing Rules presently describe two case conferences: the family case conference (FCC) set out in
Rule 7 and the trial preparation conference described in Rule 8. The focus of the FCC is on settlement,
and the Rules specifically state that the judge presiding at the FCC may mediate any of the issues in
dispute. An FCC is not required in every case but may be ordered by a judge when parenting
arrangements, contact or guardianship is disputed. Support is not one of the grounds for which an FCC
may be ordered, and judicial practice varies as to whether support will be addressed at an FCC where
there are other child-related issues. FCC dates are chosen by the court registry in consultation with the
parties when possible, and the parties are notified of the time and place of the FCC by Notice of Hearing
or Conference. There are no Rules or practice directives that address whether a judge who has presided
at an FCC may subsequently preside at a hearing or trial of the same matter.

Judge-led conferences have been used in the Provincial Court for a long time as a way of moving parties
towards dispute resolution. The user experience research suggests these conferences are regarded
positively and considered to be helpful by many parties, lawyers and judges alike. The user experience
research and the WG discussions suggest there are support-related questions that are appropriate for
discussion in an FCC, including special and extraordinary expenses.

Proposed Policy

The WG recommends that there continue to be an equivalent to judge-led FCCs but recommends they
be called a family settlement conference (FSC) to distinguish their purpose from family management
conferences and readiness hearings. The FSC is not required in every case but may be ordered by a
family justice manager or a judge as a next step following the family management conference or
readiness hearing to move the parties towards dispute resolution. In some cases, parties who were not
receptive to settlement at an earlier stage in the proceeding may be more inclined to reach agreement
when the matters are discussed with a judge who brings a sense of importance and whose judicial
opinion may be a reality-check for parties with unrealistic expectations.

Early experience in Victoria suggests that in registries that have the early resolution requirements and
family management conference there may be less usage of the FSC process. Nonetheless it remains as a
tool that can be used particularly in registries that do not have some of the early resolution services or
the benefit of a family management conference as a way of supporting parties in identifying needs,
facilitating resolution and helping parties achieve readiness if they are proceeding to a hearing or trial.

The language in the proposed Rule is broader to capture any issues in dispute, not just parenting
arrangements, contact or guardianship. The intention is that conferences may include support issues
where the family justice manager or a judge deems appropriate.
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In cases where it is determined to be appropriate, there may be more than one family settlement
conference (e.g. a series of conferences) or there may be a continuation of a conference.

Trial preparation conferences may occur in the same meeting if settlement is not reached on all issues.
In registries where there is a family justice manager, if a judge is not available to conduct a settlement
conference a family justice manager may do so. The proposed Rules also specify that a judge who
conducts a family settlement conference may conduct a trial in respect of the same issues only if no
other judge is available to conduct the trial. It is impractical given the current method of assigning
judges and the size of judicial complement in some registries to stipulate that a settlement conference
judge can never conduct the trial.

Discussion Questions:

1. Do you have any general feedback on this Part?
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Part 10 Trials

Division 1 - Trial Preparation Conferences

Current Rules

If a trial is necessary, a date may be set for a trial preparation conference under Rule 8. The objective is
to ensure both parties will be ready for trial and the correct length of time has been estimated for the
trial. Atthe trial preparation conference, the judge may make orders about such things as exchanging
witness lists and summaries of evidence the witnesses will give; filing agreed statements of fact; or
disclosing documents.

Proposed Policy

It is recommended that judges continue to conduct trial preparation conferences. Because judges may
approach a case in different ways, it is considered important that the judge who conducts the trial
preparation conference is the judge who will be presiding over the trial, whenever possible. It is not
possible to set a strict requirement given the current method of assignment of judges, which gives the
court maximum flexibility in utilizing judicial resources.

There are some changes proposed to the Rule regarding who must attend a trial preparation conference
to reflect that parties may not be represented and there is also provision for a child’s lawyer to attend if
a child is represented by a lawyer at trial.

The WG recommended that the Rules provide for the ability of a judge at a trial preparation conference
to determine whether some alternative trial processes will apply to a case including setting maximum
time for the trial or parts of the trial, limits on witnesses and directions on the type of evidence to be
introduced.

The proposed Rules would enable the parties and the judge to tailor the trial process to meet the needs
and interests of the parties and the court. The final decision as to whether an alternative trial process
will be used will be at the discretion of the judge and if an alternative trial process is ordered, the same
judge must conduct the trial.

The WG also considered whether it would be helpful to introduce a discovery process to prevent
unnecessary extension of trial time or to create lists of documents, discoveries or interrogatories to
reduce the number of documents that people are considering as evidence. Some members of the WG
felt that this could be useful in cases involving counsel, upon application, but noted that if one of the
parties was unrepresented, he or she would be at a significant disadvantage in the discovery process.

Members of the WG stressed that an important goal behind the proposed Rules is to make them as
informal as possible.
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The absence of anything like the discovery process used in the BC Supreme Court exists in part because
the limited financial means of many families using the Provincial Court dictates the need for simple
straightforward ways to be able to obtain and present evidence at trials.

The WG is concerned about using language that suggests parties have a right to an examination for
discovery because of the potential for misuse. The WG took the view that there was sufficient authority
in this Part and under the case management orders in Part 6 for a judge to order forms of discovery
where appropriate. The WG also agreed to canvas the issue in this paper.

On another topic, the WG discussed the fact that it can be problematic where family violence has been
alleged to allow self-represented litigants to examine and cross-examine each other. Proposed Rule 126
(3)(d) provides that a judge may determine at a trial preparation conference that there be alternative
ways for examination and cross examination to occur in instances where family violence is an issue.
There are no current provincial or territorial family court rules that address cross-examination in cases
of alleged family violence. Some international jurisdictions have rules that authorize judges to intervene
in examination and disallow questions to prevent abuse. The WG reviewed some legislative reforms
happening in the United Kingdom, New Zealand and Australia.”’” The WG recognized the fact that
ordering appointment of counsel for purposes of cross-examining would have resource implications that
had not yet been canvassed with LSS or any other provider and which would necessitate some funding.
The proposed Rules will leave open the possibility that a judge can order other ways of having
examination or cross-examination occur.

The WG also considered whether completion of a form should be required to facilitate a trial
preparation conference or trial scheduling. Many registries make use of a form that is either used for
counsel to complete or to serve as a checklist for the judges conducting a trial preparation conference.
The purpose of the form is to inform trial readiness, including determining the date and duration of the
trial, the need for interpreters or other supports in the courtroom, and any document exchange or
disclosure orders that may be required (e.g. up to date financial information, witness lists, expert
reports, etc.).

47 Australia Family Law Act 1975, Compilation No.89 at 102 NA, 102 NB. Accessed at
https://www.legislation.gov.au/Details/C2019C00182/Html/Volume 2

New Zealand Evidence Act, 2006 at s.95(1). Accessed at
http://www.legislation.govt.nz/act/public/2006/0069/latest/DLM393926.htmIHM Government, “Transforming the
Response to Domestic Abuse Consultation Response and Draft Bill” (2019) at 129 (Part 4B, Sections 31Q & 31R).
Accessed at:

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/772202/CCS
1218158068-Web Accessible.pdf

Page | 59


https://www.legislation.gov.au/Details/C2019C00182/Html/Volume_2
http://www.legislation.govt.nz/act/public/2006/0069/latest/DLM393926.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/772202/CCS1218158068-Web_Accessible.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/772202/CCS1218158068-Web_Accessible.pdf

Attached as Appendix 5 is an example of what a trial readiness form could look like.

The WG was concerned about prescribing a form that might be difficult for self -represented litigants to
complete but also considered that many of the questions in the form are necessary in order to
effectively estimate the time for trial. The WG is asking for feedback on whether this should be a
prescribed form or a best practice used by registries and set by policy.

Division 2 - Trial Processes

Current Rules

Rule 11 currently deals with changing the trial date, section 211 reports and experts.

Proposed Policy

Proposed changes to existing Rule 11 are as follows:

Consent adjournments: There is a provision that, if parties consent to an adjournment, that an
application can be made up to 14 days before the scheduled trial date. If an adjournment application is
not with the consent of parties, then the existing 45-day time requirement applies. Parties will be able
to file a consent desk order for adjournment, articulating reasons why, at least 14 days before the
scheduled trial date or less if there are exceptional circumstances.

Child’s evidence: The current Rules do not stipulate that a child’s views are to be considered, nor do the
Rules describe any processes for doing so (aside from addressing examination of a person who prepared
a section 211 report). There is a new Rule proposed to allow a trial judge to admit a child’s evidence in
the form a trial judge determines appropriate. The WG recommends that, except for Rules related to
section 211 reports, the Rules do not set out specific mechanisms for involving the views of children
within the court process but that judges have the discretion to admit evidence about the views of
children in any way a judge considers appropriate under the circumstances of a particular case.

The proposed Rules address a few new areas with respect to expert and section 211 reports. The
proposed Rules introduce a requirement that section 211 reports include the qualifications,
employment, and educational experience of the person who prepared the report. As section 211 report
writers may come from a variety of professional backgrounds, this requirement ensures their
qualifications are before the court, just as the qualifications of an expert must be included in an expert
report being introduced as evidence. The proposed Rules also clarify the process for applying for an
order requiring a person who prepared a section 211 report to attend trial. Under the existing Rules, a
Notice of Motion is used if a party wishes to call a person who prepared a report under section 211 as a
witness. Under the proposed Rules, this is accomplished by making an application for a case
management order. The proposed Rules further clarify the documents that are to be served on the
report writer and the information they may provide to the court to assist in determining whether they
should be required to attend as a witness.
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If a section 211 report writer is required to attend trial as a witness and the trial judge determines their
attendance was unnecessary, the party who called the writer may be ordered to pay for costs associated
with their attendance.

Division 3 - Informal Trial Pilot Project Rules

Current Rules

There are no Rules that set out an informal trial process or that specifically authorize suspending strict
rules of evidence and an inquisitorial role for the judge. It was acknowledged that in many instances,
judges adopt informal trial processes when self-represented litigants are involved.

Proposed Policy

The WG observed that the traditional adversarial trial process often breaks down when one or both of
the parties are not represented by a lawyer. Self-represented litigants find the traditional trial process
overwhelming and difficult to understand. They often do not understand the rules of evidence and are
uncertain how to offer relevant evidence. This lack of knowledge often leads to confusing and
convoluted evidence including ineffective testimony and cross-examination which unnecessarily
lengthens the time needed for hearings.

The WG reviewed a number of examples of less adversarial or less formal trial processes with interest.
The WG took note of Rule 9.1 of the Small Claims Rules which contains a simplified trial process for
claims under $5,000.00 filed in the Robson Square and Richmond small claims registries. The Rule
specifies that a simplified trial is to be conducted without complying with the formal rules of procedure
and evidence, unless the adjudicator determines there are reasons to include formal examination and
cross-examination of parties and witnesses.

A less adversarial trial process is being used in Australia for most family law matters that proceed to
court. The process is intended to be less formal than trials typically are and is more flexible to better
meet the needs of the parties. The judge presiding over a less adversarial trial has control of what
information is put before the Court and only addresses the issues that are relevant in the dispute. The
registrar will order the family to take part in the Child Responsive Program prior to attending a less
adversarial trial to ensure everyone knows and understands the needs of the child(ren). To prepare for
the less adversarial trial the parties are asked to fill out and serve a Parenting Questionnaire. Parties
must also complete a Financial Questionnaire and a joint Balance Sheet if the trial is to also involve
financial matters.*®

48Family Court of Australia, “Less adversarial trials” (2013). Accessed

at http://www.familycourt.gov.au/wps/wcm/connect/169173f5-d570-48f3-b4db-
a8f99e10283/BRLESSADV_0313+V2.pdf?MOD=AJPERES&CONVERT TO=url& CACHEID=ROOTWORKSPACE-
169173f5-d570-48f3-b4db-9a8f99e10283-IMpaocL
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New Trial Division Family Rules (now “Supreme Court Family Rules”) were introduced in Newfoundland

and Labrador March 1, 2017. Rule F31* introduced a new informal trial as a “method of enhancing

access to justice by providing parties with the option of a simplified process”.

Key elements of the process are:

Both parties must consent and complete a waiver explaining participation may impact appeal;
Consent to participate may be withdrawn at any time before the trial begins. If this happens, a
regular trial must proceed and the judge may make any order considered appropriate;
Determining the type of trial the parties prefer occurs at a case management hearing;

The judge takes an active role and admits any evidence that is relevant, material and reliable
despite the possibility that it may be inadmissible under the strict rules of evidence.

Examples of cases that may particularly benefit from an alternative trial process include cases where:

the parties have substantially agreed on the facts of the case and require only a decision
applying the law;

there is only a single issue that requires adjudication; or

the involvement of self represented litigants makes strict adherence to the rules of evidence or
procedure impractical or not in the best interests of the parties or any children involved.

While less adversarial trials have been used successfully in other jurisdictions, the current Rules in BC do

not formally define an approach. While some judges conduct their trials in a format that is less

adversarial and formal, the WG proposes a Rule that might encourage such processes and that it be

introduced on a pilot basis. It was acknowledged that there may be some unique training requirements

on judges conducting trials in this manner. Also, there are unique judicial scheduling requirements

(these trials tend to take longer) and possible un-anticipated costs associated with less adversarial trials

that suggest a smaller roll-out is appropriate. As there is an attempt throughout these Rules to make

processes less adversarial, including provisions under the trial preparation conference to manage and

limit processes, evidence and witnesses, the WG adopted the language used in Newfoundland of

“informal trial process” as opposed to the Australian language of “less adversarial trial”.

Discussion Questions:

1.

Do you have any general feedback on this Part?

The WG determined that discovery, interrogatories and lists of documents as prescribed
processes did not fit with the informality of the Provincial Court and were also costly and
difficult for self-represented litigants to comply with.

%SRules of the Supreme Court, 1986, SNL 1986, c 42, Sch D, PART IV-TRIAL DIVISION FAMILY RULES at Rule F31.
Accessed at https://www.assembly.nl.ca/legislation/sr/regulations/RulesSc/rc86PartlV.htm#F31
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Do you have comments on whether discovery, interrogatories or lists of documents should be
part of the Provincial Court Family Rules?

3. The issue of cross-examination and examination when family violence is an issue is one that
many jurisdictions are reviewing. Do you have any comments on the recommendations in this
Part?

4. Do you have any comments or concerns with the proposal to enable an Informal Trial Pilot
Project?
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Part 11 - Enforcement

Current Rules

Other than enforcement of support under the Family Maintenance Enforcement Act (FMEA), the current
enforcement Rules are scattered within various other Rules. The current Notice of Motion process is
used for many enforcement applications.

Proposed Policy

Division 1 - Applying for Orders

Part 11 addresses court enforcement of agreements, court orders, and parenting coordinator
determinations relating to parenting arrangements, contact and support. An objective of the Rules
reform is to make the Rules easier for people to understand and use. Part 11 attempts to do this by
bringing together relevant Rules and organizing them in a way that parties can better understand the
enforcement process they are expected to follow. A single form will be used to apply for enforcement
of a range of matters.

One thing to note about applications brought under Part 11 is that they do not attract the use of the
early resolution processes described in Part 2 of the Rules. The usefulness of consensual dispute
resolution under Part 11 is limited since applications are about how to enforce existing arrangements,
not about creating or changing them.

Part 11 begins by authorizing the filing of the agreements, determinations, and orders that may be
enforced. Proposed Rule 145 lists the agreements that can be filed. It should be noted that the
parenting coordination agreement between parties and a parenting coordinator required by section 15
of the FLA is listed along with agreements respecting substantive relief such as: parenting arrangements,
contact and support. Filing a parenting coordination agreement for an application to enforce a
determination is necessary because the agreement establishes the parenting coordinator’s authority or
lack thereof, to make the determination. Rule 146 specifically authorizes the filing of the parenting
coordinator’s determination.

Regarding orders, generally the same court file is used for proceedings to obtain an order and for
proceedings to enforce it. Therefore, there is no need for a Rule authorizing orders to be filed because
the order is already on the relevant court file. However, the Provincial Court can enforce certain court
orders made in other jurisdictions or by the Supreme Court, and Rule 147 authorizes the filing of those
orders.

Like other Rules that address how to make an application, Rule 148 identifies the application form to be
completed and filed along with the relevant agreement, order or determination to be enforced, Form 27
[Application About Enforcement]. The Rules also explain that service of the application and its
accompanying materials must occur at least 7 days before the date of the hearing.
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This Division also provides that the application for enforcement can address setting of reasonable and
necessary incurred expenses for failing to comply with an order (e.g. denial of parenting time or contact)
and determining whether arrears are owing under a support order.

Form 27 is also to be used to make an application to set aside the registration of a foreign order under
section 19 (3) of the Interjurisdictional Support Orders Act.

Division 2 - Enforcement of Support Orders Under the Family Maintenance Enforcement Act

Division 2 makes up the majority of Part 11 and relates to enforcement of support under FMEA. It is
largely an updated carry-forward of the current Rule 17 — Applying for Enforcement of Maintenance
Orders under the FMEA. One proposed addition is Rule 151 which allows proceedings under Division 2
to be held separately from other proceedings and more significantly, allows the applicant to choose
where the enforcement matter is heard. The application can be heard either at the registry where the
original case is filed or the registry closest to the debtor’s last known address. This Rule deals with a
concern expressed by the Director of Maintenance Enforcement (the Director) about hearing delays
caused when a support paying party is unable to easily attend hearings set in a registry that is a
significant distance from their residence. The proposed Rule allows the Director to bring support
enforcement proceedings near to the residence of the paying party. It should be noted that this Rule is
permissive. It allows proceedings to be brought in the original registry if it makes sense in the
circumstances. For example, if the recipient lives near the original registry and is expected to be needed
for the enforcement hearing, it may be appropriate for the enforcement proceedings to be heard in the
original registry.

Other than Rule 151, the most significant change in Division 2 is the expanded explanations about the
various enforcement orders that may be applied for. For example, whereas the current Rule 17(2)(a)
provides for the issuance of a “summons in Form 7”, the proposed Rule 152 is more explanatory about
the purpose of the summons and warrants. Similar explanations are provided for all the relief that may
be requested under the Division. This will assist unrepresented parties to better understand the orders
requested.

Discussion Questions:

1. Do you have any general feedback on this Part?
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Part 12 - Consequences

Current Rules

The FLA contains a number of provisions that grant a judge the authority to: make orders to control
proceedings before them; ensure court orders made are complied with; and impose sanctions on parties
that fail to comply. However, the current Rules do not contain provisions specific to the issue of
contempt or how to implement orders such as imprisonment made under section 231 of the FLA
(Extraordinary Remedies).

There is also nothing in the current Rules to address the imposition of any of the financial sanctions in
the FLA such as the reimbursement of expenses.

Proposed Policy

Effective case management includes the ability of a judge to control the proceedings over which he or
she presides, including the ability to deal with the conduct of litigants that is considered inappropriate.
For example, in some cases, judges need to control the conduct of the hearing or trial through actions
like disallowing parties from introducing certain evidence. In other cases, judges may need to control
the proceedings by striking documents, restricting parties from bringing additional motions, or deciding
how a matter will proceed when one or both parties do not attend.

The authority to make orders or directions to control behaviour goes hand in hand with an ability to
ensure compliance with those orders. Failure to comply with court orders is frustrating for the other
party and creates a barrier to resolving the family law matter. Participants in the user experience
research conducted at the outset of this project commented that there should be “more sanctions to
get financial [information] in on time or for not doing as you are told”, and “conduct orders are good —
but they are not enforced”. Although the FLA provides judges with legislative authority to order
sanctions, the existing Provincial Court (Family) Rules provide few specifics about how to implement
these sanctions.

The proposed Rules contain a number of provisions in Part 12 (Consequences) that make it clear what
the consequences are for not complying with the court process or a court order. For instance, the
proposed Rules list things that a judge may do if a party does not comply with the Rules, including:

e Disregarding a document that has been filed,

e Changing or cancelling an order that has been made,

e Imposing a financial consequence in the form of paying another person’s expenses incurred as a
result of non-compliance, paying an amount not exceeding $5000 to or for the benefit of
someone affected by the party’s actions, or paying a fine not exceeding $5000, and

e Determining how to proceed if a party does not attend a hearing or trial, including whether the
hearing or trial will be cancelled, adjourned, or continue in a party’s absence.
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The proposed Rules also make it clear that a Provincial Court judge may make an order for an
extraordinary remedy under section 231 of the FLA, if satisfied that no other order under the Act will be
sufficient to secure the person’s compliance. One of the extraordinary remedies available under section
231 is an order that a person be imprisoned for no more than 30 days.*° Given the serious nature of
these consequences and potential restrictions on a person’s liberty, the proposed Rules introduce a
hearing for section 231 extraordinary remedies as well as provisions for suspending an order for
imprisonment or releasing a person from prison. One of the gaps in the existing Rules is the lack of a
process for issuing a warrant for arrest and release from custody. Part 12 introduces processes and
forms for warrants for arrest and release from custody for cases involving extraordinary remedies as
well as cases where a judge is issuing a warrant for arrest for a party who has failed to attend a hearing
or trial.

Discussion Questions:

1. Do you have any general feedback on this Part?

50 Section 231 of the Family Law Act also authorizes a court to make an order for a police officer to apprehend a
child and return the child to the appropriate person in cases in which parenting time or contact is being wrongfully
withheld or when a person with contact is wrongfully withholding the child.
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Part 13 General Rules

Part 13 of the proposed Rules contains general Rules that apply in all registries, organized in the
following six divisions:

e Division 1 — General Procedural Rules

e Division 2 — General Procedure for Orders

e Division 3 — Affidavits and General Rules for Filing
e Division 4 —Service

e Division 5 — Changing a Filed Document

e Division 6 — Electronic Filing

Many of the provisions contained within Part 13 carry forward the existing Rules. The following
highlights changes and new provisions included in the proposed Rules.

Division 1 - General Procedural Rules

This division contains a new Rule that clarifies a clerk may refuse to accept a form for filing if it is not in
the correct form or completed in accordance with the instructions. This will help to correct significant
errors in forms before they are filed, preventing delay to parties and inefficient use of court resources.
Two new Rules concerning children are included in this Part. The first echoes the language in section 37
of the FLA, reminding parties and decision-makers that a child’s views will be considered unless it is
inappropriate to do so. The second concerns situations where a case involves a child and the child is
being represented by a lawyer. The Rule addresses concerns raised by the Child and Youth Legal
Centre®?, establishing a process for the child’s lawyer to indicate when they begin and cease to
represent the child. It also describes how a child’s lawyer is entitled to participate in the proceedings.
Finally, there is a Rule that authorizes the court to order a person to attend a conference, hearing or trial
by electronic communication and sets out a list of factors the court may consider when making that
determination. This is in response to feedback that some parties may need or desire to participate in a
court proceeding by some mechanism other than appearing in person. The general term “electronic
communication” is broad enough to encompass appearances by telephone, videoconferencing, or some
future mode of communication.

As explained above, the proposed Rules include a process for a lawyer representing a child to indicate to
the court when they begin and cease to represent the child.

51 The Child and Youth Legal Centre assists vulnerable children and youth with having their rights and interests
heard, as well as advocates on their behalf. More information can be found at
https://www.scyofbc.org/child-youth-legal-centre/#1510100822947-de4e8985-11e6.
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There is no specific process for other lawyers to withdraw as counsel of record or set out the specifics of
a limited scope representation that has been agreed to by the party and their lawyer.>?

The practice of filing a form to indicate a lawyer acts for a client or withdraws from acting, is formalized
in the Supreme Court by Supreme Court Family Rules 21-4(1), and (6). Both Alberta and Ontario
formalize procedure for lawyers to indicate whether they act for a client at both the provincial and
superior courts.

Presently in BC, a lawyer can file Form 11 “Notice of Change of Address” of the Provincial Court (Family)
Rules to ensure they are included in communications and to notify the court, the other party, and
opposing counsel that they act for a client. Similarly, a lawyer could file Form 11 changing the address
and particulars back to that of a client’s in order to be removed from communication and to notify the
court, the other party, and opposing counsel that the lawyer ceases to act for a client. Filing Form 11 is
neither formally nor explicitly the avenue by which lawyers indicate they are on “the record” or
withdraw from “the record”. The WG believes that it would be helpful for a form and possibly a Rule to
be added that would establish a formal procedure to indicate the scope of representation and/or
whether counsel is ceasing to act for a client. See discussion question below on this topic.

Division 2 - General Procedure for Orders

This division carries forward some aspects of Rule 18 of the current Rules. However, the proposed Rules
are clearer about who shall prepare an order that has been made, depending on whether legal counsel
are involved and whether the order is by consent. There are new requirements introduced imposing
timelines on when an order must be prepared, and there is also a new Rule that permits a judge or
family justice manager to designate someone to sign an order on their behalf, which will prevent delay
in orders being signed when the judge or family justice manager is unavailable to do so.

Division 3 - Affidavits and General Rules for Filing

This division improves on the existing Rule 13 (Affidavits) by providing direction on how an affidavit is to
be written, organized and executed. This is in response to feedback that self-represented parties often
do not know how to create affidavits, which are used to introduce evidence in many cases. Particularly
when used in conjunction with public legal information materials on how to prepare affidavits, this Rule
will assist self-represented parties to create affidavits that are in the correct format, containing

52 A number of American states have introduced a Notice of Limited Scope Representation that must be filed if the
lawyer is to appear for the party at a trial, hearing or conference. For an example, see California’s Form FL950 at
https://www.courts.ca.gov/documents/fl950.pdf.

53 The Alberta Rules of Court, Alta Req 124/2010 set out procedure to change “lawyer of record” at Rule 2.28, and
for “withdrawal of lawyer of record” at Rule 2.29; this procedure is the same for the Provincial Court of Alberta as
well as for Queen’s Bench. The Ontario Family Law Rules, supra note 43, set out procedure to “choose a lawyer”,
effect a “change in representation”, and for a “lawyer’s removal” at Rule 4, which allows a lawyer to remove
themselves from the record
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appropriate information that complies with the laws of evidence and helps the court in determining the
matter before it.

Division 4 - Service

This division contains the general Rules pertaining to service of documents. Service is an important
aspect of the court process, as principles of justice require all parties are made aware of legal
proceedings that involve them and are provided with an opportunity to participate. Feedback from
court users suggests that service is one of the areas that can be confusing or frustrating to parties.
Sometimes the frustration stems from confusion over how documents must be served. The proposed
Rules explain more clearly what is meant by “ordinary service” and “personal service” as well as
explaining how documents are to be served on the Director of Maintenance Enforcement and a person
who is not a party to the proceeding. A new Rule is proposed to set out when service is considered to
have been completed, depending on how and when the document was served. In addition to having the
general Rules on service set out together in Division 4, the proposed Rules also include directions
regarding service each time service of documents is required. This approach is intended to make it
easier for users to find the provisions about how to serve the documents for a particular type of
application.

Some parties also experience frustration related to service when they encounter difficulty actually
serving another party. Following a separation, one or both parties are often transitioning from one
living arrangement to another and may not have established a new permanent address. While the
proposed Rules continue to require that certain documents (e.g. a family law matter claim, a summons
or subpoena, documents related to a protection order application) be served personally, other
documents may be served by email in cases where a party has provided an email address for service.
Email is increasingly used to transmit documents in all aspects of our professional and personal lives and
offers convenience and expedience for parties who have agreed to its use. If service cannot be effected
using one of the mechanisms set out in the Rules, the proposed Rules continue to offer parties the
option of applying to court for an order permitting an alternative method of service.

Division 5 - Changing a Filed Document

This division contains Rules that describe when a party may make changes to a family law matter claim,
reply or counterclaim, and the process for doing so.

Division 6 - Electronic Filing

This division is included in the proposed Rules as the Ministry is working towards expanding electronic
filing capabilities to include all family cases, improving access to court registries. Although there are
electronic filing provisions in the existing Rule 22 (Electronic Filing), they are not in use as electronic
filing is not yet available for FLA matters.
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The proposed provisions are briefer than Rule 22, focusing on the process for electronic filing. There is
also a fax filing Rule, again focusing on the process for using fax filing. Unlike the existing Rule 5.1, fax
filing will no longer be limited to particular registries.

It is anticipated that fax filing will continue to be used in locations where geography makes it difficult to
file documents in person, and where internet coverage may not be adequately reliable to consistently
allow electronic filing when that service becomes available.

Discussion Questions:

1. Do you have any general comments on this Part?
While the Rules provide for the ability for a child’s lawyer to get on and off the record, there is
no provision that explicitly provides for the ability of a lawyer for a party to get off the record.
Would such a Rule help to support the provision of unbundled legal services? Would a specific
form addressing whether a lawyer is on record or only represents a client for a specific scope of
service be helpful or is the equivalent of current Form 11 sufficient?
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Chapter 5 - Forms

The new Rules propose replacing or updating all the forms to improve their accessibility and usability.
The Forms can be found at Appendix 4.

Specifically, new forms are included to replace the existing application and Notice of Motion processes,
including forms for family law matter claims, protection orders, extraordinary parenting matters, case
management orders, consent orders, relocation and enforcement matters.

The development of the proposed forms has been informed by feedback received from real court users.
Self-represented litigants reported problems with the existing forms including:

e difficult to understand language

e use of technical and legal jargon

e lack of instructions

e unclear use for each form

e inability to provide important information, or having to provide too much irrelevant
information, and

e lack of guidance presenting information to the court or what the other party needs to know

The proposed forms follow user experience design principles to enhance accessibility including the use
of:

e plain language

e afirst-person conversational format

e aquestion and answer approach, including yes/no questions and tick boxes where appropriate
e minimizing repeated requests for the same information

e purpose specific forms

The forms prompt a person to consider the evidence that may be required to support their application
and use guided questions to help them to provide their story in a meaningful way. The content of the
forms strives to balance the need of a person to clearly articulate the orders they require with the
information the court and the other party need to know to make decisions.

The package of the forms in entirety is long; however, that is because the forms are purpose specific.
For example, rather than one notice of motion form, there are a number of subject specific applications
and parties only complete the sections that are relevant to their issues.
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Some key changes to the structure of the forms and rationale include:

Key Changes

Rationale

Use of Schedules and Parts.

Assists in being able to direct a person to only
those questions that are required for them where
a form may have multiple uses.

Elimination of style of proceedings on the claim,
reply and applications submitted for filing by a

party.

The life of a family court file can be complex and
claims or applications may be started by either
party at different stages. Completing a style of
proceedings at a point in time is confusing and
creates an adversarial environment that isn’t
necessary. The style of proceedings will continue
to be included on orders by the court.

Limited use of signature fields. The signature
field has been removed in all instances where the
information provided is neither certified, sworn
or affirmed to be true.

The signature on existing forms serves little
purpose and is rarely afforded much attention.
With the movement towards documents that are
not always based on paper, and the increasing
use of electronic filing methods, the reliance on a
physical signature becomes inconvenient for
many people.

Further, the electronic systems that are used for
generating or submitting documents authenticate
users in a more rigorous manner than a
signature.

To enhance usability, the Ministry will be leveraging technology to better support people needing to

complete court documents. Development is underway for an interactive web-based application that will

use question and answer prompts and fillable information fields. Based on the answers provided, the

application will pre-populate the required form(s) for the person to file. In the web-based application

environment, guided information, definitions, explanatory text and referrals to resources can be

integrated throughout the user experience. The web-based application can also use conditional

guestions to limit the user to only those questions or portions of forms that are relevant for them. The

existing BC Government Online Divorce Assistant provides an example of the look and feel planned for

the Provincial Court family forms. It can be accessed at https://justice.gov.bc.ca/divorce.

The forms will also be available in paper format, with workbooks for key forms that include when to use

the form, the steps to take to complete and file it, and additional guidance on how best to approach

different questions and where more information or assistance can be obtained. New Provincial Court

family forms and workbooks are currently being prototyped in the Victoria Court Registry as part of the

Early Resolution and Case Management Model.
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User feedback received on these forms will help to inform final versions of the proposed forms. The
Early Resolution and Case Management Registry Forms found here are all the fillable versions with
workbooks https://www?2.gov.bc.ca/gov/content/justice/courthouse-services/documents-forms-

records/court-forms/prov-family-forms

Discussion Questions:

1. Do you have any general feedback on the Forms?
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Appendix 1 - Provincial Court Family Rules Working Group Membership

The following individuals are current or former members of the Provincial Court Family Rules Working
Group

Co-Chair, the Honourable Judge M. Takahashi, Provincial Court of British Columbia

Co-Chair, Nancy Carter, Family Policy, Legislation and Transformation Division, Ministry of
Attorney General

The Honourable Judge M. Shaw, Provincial Court of British Columbia, former member
The Honourable Judge R. Raven, Provincial Court of British Columbia

The Honourable Judge P. Bond, Provincial Court of British Columbia

The Honourable Judge J. Wingham, Provincial Court of British Columbia

The Honourable Judge C. Heinrichs, Provincial Court of British Columbia (also previously on the
working group as a nominated representative by the Canadian Bar Association prior to
appointment to the bench)

Lisa Hamilton, QC, lawyer and nominated by the Law Society of British Columbia

Nancy Merrill, QC, President of Law Society of British Columbia and previous nominee by the
Law Society of British Columbia, former member

Wesley Shields, lawyer and nominated by the Canadian Bar Association

Ram Sidhu, formerly Advocacy Programs Manager, Sources BC, currently Parents Legal Centre
Coordinator, Legal Services Society.

Roseanna Slipperjack-Farrell, Staff Lawyer, Legal Services Society
Jess Gunnarson, Court Services Branch, Ministry of Attorney General, former member

Wendy Harrison, formerly of Court Services Branch, Ministry of Attorney General, former
member

Erin Smith, Family Policy, Legislation and Transformation Division, Ministry of Attorney General

Shannan Knutson, Family Policy, Legislation and Transformation Division, Ministry of Attorney
General

Darryl Hrenyk, Family Policy, Legislation and Transformation Division, Ministry of Attorney
General, former member
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Jodi Roach, Family Policy, Legislation and Transformation Division, Ministry of Attorney General,
former member
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Appendix 2- Summary of Research

General Evaluation Research

The following summarizes evaluation research on programs and services that form an integral part of
the approach taken in the Provincial Court Family Rules Reform Project.

The existing Rule 5 provides that, in registries designated under that Rule, a party must meet with a
family justice counsellor (FJC) before they are set down for a first appearance before the court. An
evaluation of Rule 5 in 2002 indicated that the court diversion that occurred at Rule 5 sites was
approximately 70% greater than at comparison sites.>* Similarly, at Rule 5 sites, rates of court
appearances per application decreased by 41% after the Rule was implemented.

In a 2008 longitudinal study of Family Justice Services 77% percent of the respondents who had an
agreement said their agreements were developed solely or partially with the assistance of an FJC.>® The
highest rated outcome of dispute resolution in all phases of the evaluation was that participants’
involvement had increased the awareness of options for addressing family disputes.

An evaluation of the Vancouver Justice Access Centre (JAC) services was completed in 2014 and included
a court use study component.*® 67% of clients who used JAC services did not file applications in court in
the 2-3 years after they accessed JAC services. The evaluation also demonstrated high satisfaction rates
from clients.

In a recent internal 2015 Rule 5 client survey 88% of respondents agreed that they felt better informed
after their Rule 5 appointments, and 90% agreed that the FJCs had helped them understand legal and
court processes.®’ Of the clients who identified they were advised their dispute was suitable for
mediation, 78.9% indicated they were interested in trying mediation. However, only 61.1% also

54 British Columbia Ministry of Attorney General, Justice Services Branch, “Evaluation of the Family Justice Registry
(Rule 5) Pilot Project: Summary” (2002) at 9. Accessed at: https://www2.gov.bc.ca/assets/gov/law-crime-and-
justice/about-bc-justice-system/mediation/research-publications/family-justice-registry-pilot-project-
summary.pdf.

55 Focus Consultants, “Dispute Resolution Longitudinal Study: Phase 3, Final Report” (2008) at 77, x, 113-114.
Accessed at: https://www?2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-services-
branch/fisd/longitudinal-final-report.pdf

56 British Columbia Ministry of Attorney General, Justice Services Branch, Family Justice Services Division,
“Vancouver Justice Access Centre Evaluation Report: Summary of Evaluation Activities and Results” (2014) at 13.
Accessed at: https://www?2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-services-
branch/fisd/vjac-evaluation-report.pdf (Family Justice Services Division provides services through Family Justice Centres
and Justice Access Centres throughout BC, as well as virtually through technology. The Justice Access Centres are based on a
hub model where civil and family justice service providers are co-located to provide a fulsome service experience for citizens.
JACs are located in Nanaimo, Vancouver and Victoria, with one opening in Surrey in 2018 and in Abbotsford in 2020).

57 Colleen Getz (ca walker and associates), “Triage in Family Court: Evaluation of the Rule 5 Program in Family
Justice Services, Interim Report” (2016) at A2 and A6.
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identified trying mediation as a next step and even fewer proceeded to a mediation session. A
substantial factor in the participants continual reliance on the court appears to have been their
perceptions of the other parties’ lack of interest in mediation. This evidence supports the idea that only
requiring assessment does not optimize the use of out of court resolution. Respondents felt their
children were better off because the parent was involved in dispute resolution. Respondents identified
the reduction of conflict between the parents as being the most important benefit of dispute resolution.
Over 80% of the respondents said it was likely or very likely they would participate in dispute resolution
again, if the circumstances warranted it.

PAS Evaluation Research

The evaluations of the parenting education program provided in BC through the Family Justice Services
Division support the research described above. An evaluation of the mandatory in-person PAS program
was completed in October 2000.%8 Overall, the results suggest that positive changes occur when
litigants with a family law matter attend PAS. Those changes include a reduced number of cases in
family court, and an improved flow of those cases where attending PAS is a requirement, as well as
increased awareness of the full range of dispute resolution options available to parties. Importantly,
participants develop increased knowledge of how the separation process works and how their dispute
resolution choices affect their children.

With the development of online PAS, the Ministry of Attorney General is considering whether parenting
education requirements can be expanded. The results of an April 2016 evaluation of the effectiveness
of online PAS showed the online program to have similar outcomes to the in-person PAS program, with
both resulting in about 10% of participants being diverted from court as a result of taking the course.>®

Research, Reports and Models in Other Jurisdictions

In May 2014, the Attorney General and Minister of Justice of British Columbia convened a Justice
Summit, focusing on ways in which to improve the family law system in BC, particularly in the context of
issues arising for families regarding separation and divorce.®® One of the recommendations was that
mediation should be mandatory before filing with court, with appropriate exemptions available, such as
in situations at risk of family violence. Other recommendations were early focus on de-escalation, early
and continuous case management, replacing first appearances with early triage and need assessments,
using language that provided a less adversarial tone, and providing family justice information from a

58 British Columbia Ministry of Attorney General, Policy, Planning & Legislation Branch, “Mandatory Parenting After
Separation Pilot: Final Evaluation Report” (2000). Accessed at:
http://www.lIbc.leg.bc.ca/public/PubDocs/bcdocs/376431/parenting after separation.pdf.

%9 Catherine Tait Consulting, “Evaluation of Online Parenting After Separation” (2016 at 50). Accessed at:
https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-services-
branch/fisd/opas-report-phase2.pdf.

80 British Columbia Justice Summit, “Report of Proceedings”, supra note 32 at 3.
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single authoritative source. The Summit further identified that there was a need to simplify the system
to assist self-represented litigants, through methods such as de-formalizing the forms, rules, and
language of family law to create a process that is built for the users.®?

Emotional, Psychological and Financial Elements

In addition to the work summarized by the National Action Committee, a large body of other reports
and research was reviewed. In particular, the WG made note of the research that has been done
regarding the clustering of legal and non-legal issues that tend to arise with regard to family law
matters.

Family matters are often characterized by significant financial, interpersonal and psychological stress,
which can consume a disproportionate amount of time and resources for families, resulting in adverse
effects in other aspects of their lives.®? Further, if these issues are left unresolved, they tend to be
exacerbated and trigger other problems, resulting in complex clusters of interrelated legal, social, and
personal issues.

These emotional, personal, and interpersonal issues can operate to further complicate the legal
problems, creating a situation which is at risk of escalation of conflict. Even in families that do not have
a history of violence, separation is a high-risk time for violence to occur.®® In families that have
experienced violence in the past, separation can trigger an escalation in violence, sometimes with tragic,
fatal results.

Since the 1990’s, a growing body of empirical research from health, neuroscience, and social science
literature concerning Adverse Childhood Experiences (ACEs), demonstrates the depth of the problem
facing children and adults today and for future generations.

The first, foundational study that began the work to classify ACEs and their impacts in the USA,
identified risk factors as including “growing up in a household with someone who is depressed, mentally
ill, a substance abuser or has been incarcerated in the criminal justice system; exposure to child
maltreatment or domestic violence and losing a parent through divorce, separation or death.”%

Researchers point out there are a number of protective factors that minimize the impact of these

51 FJWG, supra note 1 at 16.

52 FJWG, supra note 1 at 14-15.

63 Government of Western Australia, Department for Child Protection, “Family and Domestic Violence Background
Paper” (2012) at 3. Accessed at:
https://www.humanrights.gov.au/sites/default/files/34.1%20Family%20and%20Domestic%20Violence%20Backgro
und%20Paper%202012.pdf

64 Mark Bellis, Lowey, H., Leckenby, N., Hughes, K., and Harrison, D., “Adverse Childhood Experiences:
Retrospective Study to Determine their Impact on Adult Health Behaviours and Health Outcomes in a UK
Population” (2013) at 81. Journal of Public Health 36:1, 81-91. Accessed at:
https://pdfs.semanticscholar.org/f857/d575d4a020357f089e48f38bfd3d89689f1b.pdf.
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experiences on children, including: supports for families in times of need, parental resilience and
positive parenting skills.

Other research on brain development confirms what has been observed in the family justice system for
years: that toxic stress from family disputes is damaging to children. The Alberta Family Wellness
Initiative indicates that fighting between parents harms the development of children’s brains, changes
the endocrine system, and even alters the DNA of the child.®® This harm can continue throughout the
child’s development, subsequently impacting physical and mental health throughout the remainder of
their life. It is for these reasons that separation and divorce are considered adverse childhood
experiences that can have long term health outcomes for children.

The WG reviewed information from several jurisdictions on various models that have been introduced in
the separation process, and the lessons learned from the operation of these models. The information is
threaded throughout this paper. The following reflects some key findings that informed the model
recommended by the WG.

Assessment and Consensual Dispute Resolution

Assessments

In Alberta, intake appointments are required for families filing applications for certain family law
matters in Edmonton and Calgary. In Calgary, if a party is self-represented they must attend an intake
appointment before filing almost any application in a family law proceeding. At the intake appointment,
a member of the Family Justice Services Division staff conducts safety screening, discusses options for
resolving child-related disputes, helps to negotiate agreement and resolve disputes, and assists with
preparing court applications and arranging court dates. In other locations, the service is available on a
voluntary basis or upon court order. In an evaluation that reviewed the effectiveness of intake
appointments, participants who had used intake appointments reported that they better understood
court procedures and options, while they also appreciated assistance with applications.®’

The United Kingdom has had mandatory Mediation Information and Assessment Meetings (MIAMs) in
place since 2011.

65 pam Jarvis, supra note 18 at 7.

6 The Alberta Family Wellness Initiative (AFWI) is funded by the private Palix Foundation. The AFWI website has a
wealth of information and resources, including a 30-hour online certification on brain science:
http://www.albertafamilywellness.org. The RFJS and the AFWI share a desire to achieve positive outcomes for
Alberta families, and have entered into a joint action plan to support each other’s work. For an introductory video
on the impact of toxic stress on brain development, see “How Brains are Built”:
http://www.albertafamilywellness.org/resources/video/how-brains-are-built-core-story-of-brain-development

57 Leslie McRae, Simpson, S., Paetsch, J., Bertrand, L., Pearson, S., Hornick, J. (Canadian Research Institute for Law
and the Family), “An Evaluation of Alberta’s Family Law Act” (2009) at 96. Accessed at
http://www.crilf.ca/Documents/Evaluation%200f%20Alberta%20Family%20Law%20Act%20-%20May%202009.pdf.
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Practice Direction 3a — Family Mediation Information and Assessment Meetings sets out the rationale as
to why parties seeking orders related to support or parenting arrangements are required to attend a
MIAM before making an application to court. It explains that “the adversarial court process is not
always best suited to the resolution of family disputes. Such disputes are often best resolved through
discussion and agreement, where they can be managed safely and appropriately”.®® The MIAM provides
parties with information about the benefits of mediation and other forms of dispute resolution, as well
as referring parties to other services and online materials. MIAMs were introduced with the intention of
diverting families from court, but they have not had the anticipated impact.®® A significant issue is that
up to 60% of families are ignoring the requirement to attend a MIAM. Of those that do attend, about
37% do not go on to participate in mediation, even though it is funded when at least one party is eligible
for legal aid.”® Several factors were suggested as contributing to the MIAM’s failure to succeed: the
courts are not using their powers to require people to attend the MIAM; the percentage of
unrepresented parties is growing and they are unaware of the requirement; and the publicity around
MIAMs and mediation needs to increase to normalize these processes and help families feel
comfortable using them. The UK'’s experience suggests that information and assessment alone do not
divert people from court.

In contrast to the UK’s model of compulsory information and assessment, Australia has required parties
to attend mediation before making an application to family court since 2006, with exemptions available
for cases involving family violence. Initially there were concerns that screening practices were
inconsistent, focused primarily on physical violence, and did not always identify violence and abuse. In
2008, regulations were enacted to require family dispute resolution practitioners to be satisfied that an
assessment had been conducted and the matter was appropriate for mediation before it began.” A
Fact Sheet explains that “as well as ensuring a matter is appropriate for FDR, screening and assessment
assists family members to have their needs identified and, where safety concerns are identified, ensure
that appropriate actions can be taken to protect those who are affected.”’? The government
commissioned the development of a Screening and Assessment Framework to provide guidance to
mediators in the Family Relationship Centres, and the Family Relationship Advice line.”®

%8 practice Direction 3a — Family Mediation Information and Assessment Meetings (Miams) at paras.8-10. Accessed
at https://www.justice.gov.uk/courts/procedure-rules/family/practice directions/pd part 03a.

5 Andrew Moore and Brookes, S., “MIAMs: A Worthy Idea, Failing in Delivery” (2017). Accessed at
http://www.familylawweek.co.uk/site.aspx?i=ed182325.

70 Ibid.

Y Australia Family Law (Family Dispute Resolution Practitioners) Regulations 2008. Accessed at
https://www.legislation.gov.au/Series/F2008L03470.

72 Australian Government, “Screening and Assessment For Family Dispute Resolution” (2018) at 1. Accessed at
https://www.ag.gov.au/FamiliesAndMarriage/Families/FamilyDisputeResolution/Documents/Fact-sheet-on-
screening-and-assessment.PDF.

73 Australian Government Attorney General’s Department, “Screening and Assessment in the Family Relationship
Centres and the Family Relationship Advice Line: Practice Framework and Guidelines Framework” (2006). Accessed
at https://www.dss.gov.au/sites/default/files/documents/screening_assessment_practice _framework.pdf.
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One report from Australia highlighted that screening is “a process rather than an event” and should be
part of the ongoing work with a family rather than solely an initial step in the process.” Similarly, the
development of a screening and assessment tool should be continually refined to reflect changing best
practices and be tested within the specific context in which the tool is being used.”

One of the criticisms against family justice models which focus on mandatory mediation without
building in a comprehensive and effective assessment process, is that it is inefficient to simply direct
parties to mediation without assessing their needs and the likelihood that particular services will meet
those needs.”® While one of the functions of the proposed assessment is to consider whether the
parties are appropriate for mediation, collaborative law, or another dispute resolution process, its focus
is on providing information to the parties, helping them to identify all of their legal and non-legal needs
related to the family law matter, and then connecting the family with resources and services that will
address those needs. The UK’s experience highlights the need to ensure that the importance of the
assessment is communicated, as well as the need for the family justice system to enforce the
requirement to attend the assessment.

Public legal information about the assessment needs to be highly visible and easily understood so
parties can readily understand how to schedule an assessment, what to expect, and the consequences
that will arise from failure to attend.

Since 2014, parties seeking family law orders in New Zealand have been required to try mediation
before filing a court application. In their model, the pre-court requirements are more loosely annexed
to the court, with assessment and mediation services being provided by approved FDR suppliers for a
fee. Parties seeking to resolve a family dispute find their way to the supplier through a lawyer, court
staff, government website, or community agency. The responding parties are told they are to attend
mediation when they are contacted either by an FDR supplier or the initiating party. An evaluation of
the FDR service found that some responding parents feel caught off-guard, or considered the request to

be coming “out of the blue”.”’

74 Australian Law Reform Commission, “Family Violence — A National Legal Response” (2010) at 21.63-64. Accessed
at https://www.alrc.gov.au/publications/21.%20Family%20Dispute%20Resolution/screening-and-risk-assessment-
practices.

75 Ibid.

76 peter Salem, “The Emergence of Triage in Family Court Services: The Beginnings of the End for Mandatory
Mediation?” (2009) at 372. Family Court Review 47:3, 371-388. Accessed at
https://law.marquette.edu/assets/news-and-events/courtadr/salem-triage.pdf.

77 New Zealand Ministry of Justice, Research and Evaluation Team, “Evaluation of Family Dispute Resolution
Service and Mandatory Self-Representation” (2015) at 14. Accessed at
http://www.justice.govt.nz/assets/Documents/Publications/Evaluation-of-Family-Dispute-Resolution-Service-and-
Manadatory-Self-representation.pdf.
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An experienced mediator and family lawyer in New Zealand suggested that the direction to attend a
family mediation would be more compelling to the responding party if it had the appearance of coming
from the court (e.g. under the letterhead of the court or using a court form) rather than a letter or
phone call from the initiating party or the mediator.”® The experience of New Zealand suggests a notice
using a prescribed court form could be the most effective way to let the other party know that there is a
dispute that needs to be resolved and that their attendance at a mediation is required.”

In Julie Macfarlane’s research on self-represented litigants in Canada, parties representing themselves
were asked whether they had either considered or been offered a chance to mediate. Many of the
respondents said they did not know about mediation or that it had not been offered to them. Of those
who were aware of and interested in mediation, the most frequent reason given for not attempting it,
was because the other side refused to participate.®® Mandatory participation addresses these issues by
ensuring everyone is informed about CDR processes and is required to participate in at least one
session. While this requirement does not guarantee everyone will make a genuine effort during the
session, it does increase the opportunity for parties to reach agreement.

The Cost of Justice Report surveyed lawyers regarding what types of dispute resolution they believed
resulted in the most long-lasting resolution of family disputes. The results showed respondents “were
considerably more likely to report that mediation (78.3%) and collaboration (71.1%) resulted in longer
lasting resolutions than litigation (22.3%) and arbitration (16.9%)” .8

The NAC report describes necessary and appropriate safeguards in a compulsory CDR scheme to include
recognizing a broad definition of family violence, requiring screening for violence in order to determine
whether all family members would be safe if CDR were to proceed; ongoing monitoring for signs of
violence and power imbalance throughout the CDR process; and ensuring judges, lawyers, mediators
and other neutral parties involved in a CDR process are educated about family violence.®?

Requiring CDR

There are relatively few jurisdictions that require most parties to participate in CDR before filing an
application in family court. Australia is one of the jurisdictions that Canada often looks to, as there are
similarities between the countries and their family justice systems, and they have had 12 years of
experience with their family law reforms. New Zealand implemented a model similar to Australia in

78 Skype conversation with Nigel Dunlop, Mediator and Family Lawyer in Auckland New Zealand, March 30, 2015.
7% New Zealand Ministry of Justice, “Te Korowai Ture 3-Whanau: The Final Report of the Independent Panel
Examining the 2014 Family Justice Reforms” (2019). Accessed at
https://www.justice.govt.nz/assets/Documents/Publications/family-justice-reforms-final-report-independent-
panel.pdf.

80 Julie Macfarlane, supra note 4, at 73-74.

81 Canadian Research Institute for Law and the Family, “An Evaluation of the Cost of Family Law Disputes:
Measuring the Cost Implications of Various Dispute Resolution Methods” (2018) at 29. Accessed at
http://www.crilf.ca/Documents/Cost_of Dispute Resolution - Mar 2018.pdf.

82 F)WG, supra note 1 at 36.
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2014, and there are a number of American states that also have mandatory mediation schemes. No
Canadian province or territory currently requires parties to participate in CDR before filing an application
in court. However, there are a few recent examples from other provinces where parties may be
required to participate in CDR after making an application. For instance, Nova Scotia introduced new
family court rules in May 2017 which enable a family court officer who has reviewed an application for
parenting arrangements or support to: 1) require parties to attend a court-based assisted dispute
resolution meeting to clarify their positions and facilitate negotiations; or 2) refer parties to mediation.
New Trial Division Family Rules were also released in 2017 in Newfoundland and Labrador. Under the
new Rules, upon an application to Court for child support, custody or access, the application will be
forwarded to Family Justice Services for services including parent education sessions, dispute resolution
and counselling. The parties must attend an intake and information session, followed by any scheduled
mediation or counselling sessions prior to scheduling a case management hearing or other appearance,
unless exempted.?

In Manitoba, The Family Dispute Resolution (Pilot Project) Act, assented to in June 2019, will require
most parties to participate in CDR before engaging the court.®® This pilot project will create a new
dispute resolution process for resolving family disputes outside of the traditional court system. Under
the pilot project, dispute resolution proceedings will have two phases. The first phase is the facilitated
resolution phase, where a resolution officer works with the parties to a dispute to help them reach a
mutually satisfactory agreement. If the dispute cannot be resolved in this first phase, in the second
phase an adjudicator will hold a hearing and make a recommended order. The pilot project will be
mandatory for most family disputes under provincial legislation, with limited exceptions including court
proceedings commenced prior to the launch of the pilot project, if a party resides outside of Manitoba,
or where an existing order prevents the parties from communicating with each other due to domestic
violence. The three-year pilot project is anticipated to launch in early 2020.

Saskatchewan has passed legislation in 2018 that, once the regulations are enacted, will require parties
to participate in family dispute resolution and file a certificate to that effect prior to proceeding to court.
Family dispute resolution can consist of the services of a family mediator, a family arbitrator, a parenting
coordinator, any other collaborative law services, or any other process or services to be stipulated in the
regulations. A party who does not participate in family dispute resolution will be prohibited from
continuing the proceeding or filing with the court any other application for relief.

8 Family Court Rules, NA Reg 20/93 at rules 6.05 and 6.14. Accessed at
https://www.novascotia.ca/just/regulations/regs/fcrules.htm#TOC2 36.

84 Supreme Court Family Rules, NLR 11/17, at F22. Accessed at
https://www.assembly.nl.ca/legislation/sr/annualregs/2017/nr170011.pdf; Provincial Court Family Rules, 2007,
NLR 28/07 at Rule 19, accessed at: https://www.assembly.nl.ca/Legislation/sr/regulations/rc070028.htm.

85 Manitoba Government, The Family Law Modernization Act - Explanatory Note (2019). Accessed at:
https://web2.gov.mb.ca/laws/statutes/2019/c00819e.php
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The court may also strike out the party’s pleadings or documents, prevent the party from making further
submissions, order the party to participate in family dispute resolution, or order any costs or other
relief. A party may be exempted from the otherwise required participation in family dispute resolution
if there is a restraining order between the parties, a child has been kidnapped by one of the parties,
there is a history of violence, one party provides proof that they attempted to engage the other, or
there are extraordinary circumstances in the opinion of the person granting the exemption.8®

In North Dakota, a family law mediation pilot was incorporated into the North Dakota Supreme Court
Rules in January 2014 to require parties throughout the state to participate in family mediation if their
case involves parental rights and responsibilities, relocation or grandparent visitation. An independent
evaluation of the pilot program found it to be successful, with participants reporting 80% to 90%
satisfaction. Of the cases mediated, parties fully resolved 51% of parenting time disputes and reached a
partial resolution in an additional 24% of the cases. Agreement rates for non-parenting time issues were
between 70% to 84%, depending on whether the mediation occurred in an initial divorce proceeding or
a post judgment modification.

The evaluation also found the mandatory mediation program reduced the average time required for the
courts to resolve contested parenting time cases by roughly 35% and reduced the percentage of those
cases that are returning to court by roughly 60%.%’

Before significant reforms in 2006, Australia experienced relatively low uptake in voluntary mediation
services, even when services were fully-funded or subsidised. Large numbers of families bypassed the
services and were funnelled into family courts at an early stage in their dispute, only to be subsequently
ordered in some cases to attend mediation at a later stage. Compulsory family dispute resolution has
been a central piece in Australia’s family law since their reforms. It is now a legal requirement to
attempt family dispute resolution before a matter involving children may be filed in the family court,
unless an exception applies. The intention of this process goes beyond encouragement of the use of
out-of-court processes; it is to ensure that disputes over children are kept out of court unless there is a
good reason to hear them in court.®®

86 Saskatchewan Bill 98 — The Miscellaneous Statutes (Family Dispute Resolution) Amendment Act, 2017. Accessed
at http://www.publications.gov.sk.ca/details.cfm?p=88811.

87 Greacen Associates, LLC, “North Dakota Supreme Court Family Mediation Pilot Project Evaluation Draft Final
Report” (2012) at 1-2. Accessed at https://leg.mt.gov/content/Committees/Interim/2013-2014/Law-and-
Justice/Meetings/February-2014/Exhibits/sj22-mclaughlin-nd-mediation-pilot-report.pdf.

88 Sue Pidgeon, “From Policy to Implementation — How Family Relationship Centres became a Reality” (2013).
Family Court Review 51:2, 224-233.
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Since the 2006 introduction of these reforms, there has been a substantial reduction in applications for
final court orders in cases involving children.®® A 2012 report indicated a 32% reduction in filings with
the Family Court of Australia over five years.®® Further, parents responded more favourably towards
FDR than court processes, with 70-75% of users indicating that the process worked for them, while only
45-55% indicated that the court process worked for them.! A majority of those who were able to reach
an agreement through FDR believe that the agreement works for them, with an even higher proportion
reporting that the agreement works for their children.?

Research conducted in New Zealand following up on their 2014 amendments has suggested that the
outcomes for parties who have used FDR have been positive.?® The research has indicated that FDR can
be a quick, affordable and effective process. Since 2014, resolution rates have been consistently high,
with an average of about 84% of completed mediations resolving some or all issues brought to
mediation. However, the research has indicated that some issues in the implementation of FDR
requirements exist. Comparatively few people opted for FDR and exemptions are high. In 2017/18, only
1,842 mediations were completed, in comparison to 8,481 cases being resolved through the Courts.

The research indicated that the central issues related to lack of engagement of FDR related to a lack of
understanding by parties about FDR, that New Zealand’s model required some users to pay, a lack of
support from Family Justice Professionals and overall lack of promotion of FDR. These factors have led
citizens to be unaware of FDR, how it worked, and how they could benefit from use of it.

Information Based Programs (Parenting After Separation)

Relying on research and evaluation that has demonstrated that early information encourages settlement
behaviour and expedites resolution of family law disputes, most jurisdictions across Canada require
parties to participate in information-based programs or services early in the process. These programs
are typically structured as mandatory information sessions held in person or online, and educate parties
about the effects of conflict on children and alternatives to litigation. Parties are required to complete
these programs prior to any court appearances, in anticipation that many families will choose CDR if
given proper information about the availability and benefits of such programs. %

8 Lawrie Moloney, “From Helping Court to Community-Services: The 30-Year Evolution of Australia’s Family
Relationship Centres” (2013) at 220. Family Court Review 51:2, 214-223.

% patrick Parkinson, “The Idea of Family Relationship Centres in Australia” (2013), at 208. Family Court Review
51:2,195-213.

1 Evaluation of the 2006 Family Law Reforms, supra note 41 at 82.

2 Ibid at 98.

93 Te Korowai Ture a-Whéanau: The Final Report of the Independent Panel Examining the 2014 Family Justice
Reforms, supra note 79 at 67.

9 Erin Shaw, “Family Justice Reform: A Review of Reports and Initiatives” (2012) at 27-28. Accessed at
https://www.cfcj-fcic.org/sites/default/files/docs/2013/Family%20Justice%20Reform%20Review%20-
%20April%2015%20Final.pdf. Also: FJWG, supra note 1 at 39-40.
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The only provinces that do not require attendance at a mandatory information program are New
Brunswick and Prince Edward Island.®

Early intervention programs for families experiencing separation and divorce have numerous positive
outcomes, including: increased parental cooperation, restoration of parental alliance, improved well-
being of the children, as well as positive impacts on the parties’ subsequent participation in mediation
and court proceedings.”® There is ample literature which supports the effectiveness of brief
intervention programs (like PAS) in reducing children’s exposure to interparental conflict, reducing
triangulation of children (e.g. putting children in the middle of the conflict), improving the quality of
parent-child relationships and co-parenting skills such as communication and problem-solving skills,
increasing the encouragement of children’s relationship and contact with the non-residential parent,
and improving parental understanding of children’s responses to separation.®’

There is further research that suggests attending parenting education programs positively impacts the
parties’ subsequent participation in mediation and court proceedings. Parents who attend such
programs may be better prepared for mediation, more child-focused, demonstrate more effective
communication skills, and are more likely to negotiate a shared parenting plan. Some studies found
parents who attended a program reached parenting agreements faster and had fewer subsequent court
appearances.® This likely reflects the fact that these programs often incorporate skills training which
improve parent-child relationships and reduce parental conflict by enhancing communication skills and
building effective conflict resolution and problem-solving skills.

Case Management

Following on the NAC recommendations around introducing case management into family law
processes, the WG reviewed models operating in other jurisdictions. Some Canadian provinces have
been using case management processes for several years. These typically began as pilot projects in
larger judicial centres and were subsequently extended. For example, the Alberta Provincial Court has a
Caseflow Program that has been in place in Calgary and Edmonton since 2005, which requires self-
represented parties with family matters to attend a Caseflow conference with a Caseflow coordinator
prior to a court hearing. The Caseflow coordinator explores available options with the parties and
reviews court documents. |[f issues are resolved, the coordinator may arrange for a consent order,
while if the issues remain unresolved, the coordinator may refer the parties to mediation, an intake

% New Brunswick has an optional PAS course, free to access, called “For the Sake of the Children”
(http://www.legal-info-legale.nb.ca/en/for_sake of children). PEl also offers an optional, free to access PAS
course, called “Positive Parenting from Two Homes” (https://www.princeedwardisland.ca/en/information/justice-
and-public-safety/positive-parenting-two-homes-program).

% parenting After Separation, supra note 46 at 18.

% Ibid at 18.

%8 Brenda Bacon, “Evaluation of Saskatchewan Justice Parenting After Separation/Divorce Program: Final Report”,
(2004) at 18-23. Accessed at http://publications.gov.sk.ca/documents/9/13854-ParentEdEval.pdf.
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counsellor or will help the parties to consider other non-adversarial options. [f the parties’ next step is
a court hearing, attendance at the conference helps to ensure that they are informed, and the case is
ready to proceed.”

Manitoba’s case management approach has operated somewhat differently. A case-management
program operating in Winnipeg since 1995 has allowed a single judge to monitor and manage the
progress of the family law case as it moves through the system, using a series of case management
conferences. The goal of the program was to “include the consensual resolution of the matter if
possible but also include the reduction in unnecessary delays, reducing the costs of those involved and
encouraging the parties to participate in finding mutually satisfactory solutions.”*% Parties in this
program are required to complete case management information statements and the judge can make
consent orders, give directions, order costs and set the proceeding down for hearing or trial. However,
under The Family Dispute Resolution (Pilot Project) Act, this case management approach will be replaced
with a facilitated resolution phase, conducted by a resolution officer who will work with parties in
attempt to define issues, explore solutions and reach agreement on issues of the dispute.'®® If the
resolution phase is unsuccessful, an adjudicator is designated for the parties to conduct a hearing and
recommend an order.

Although early evaluations of the Alberta and Manitoba programs reported successes'®?, both provinces
have committed to significant family law reform in an attempt to counteract growing court delay, and

improve wellness and outcomes for families who are involved in these processes.03 104

Ontario also uses judge-led case conferences to explore the most effective way to resolve matters and
formulate next steps. However, what is particularly interesting is the Family Case Manager Pilot that has
been operating in Ottawa since 2007. The Pilot was created to address concerns such as unacceptably

9 See description of the Caseflow Conference Program at Alberta Government, “What is a Caseflow Conference?”
(n.d.). Accessed at https://open.alberta.ca/publications/caseflow-conference-program .

100 Manitoba Justice. “Case Management of Family Matters: Resolving Family Matters in a Co-operative Way”
(n.d.). Accessed at http://www.gov.mb.ca/justice/family/law/casemanagement.html.

101 The Family Law Modernization Act — Explanatory Note, supra note 85.

102 A 2004 Family Division Case Management Evaluation reported success, but recommended limiting its
application to prescribed categories of family law cases; see overview at Canadian Forum on Civil Justice,
“Inventory of Reforms: Manitoba Case Management of Family Matters (Rule 70)” (n.d.). Accessed at
https://www.cfcj-fcic.org/inventory-of-reforms/manitoba-case-management-of-family-matters-rule-70.

103 Manitoba Government, “Manitoba Commits to Significant Family Law Reform with a Focus on Wellness for
Families” (news release dated October 18, 2017). Accessed at
https://news.gov.mb.ca/news/index.html?item=42333.

104 Since 2015, the Alberta Law Society, court and government have been collaboration in the Reforming Family
Justice System Initiative. See a description of the initiative online at Canadian Bar Association, Alberta Branch,
“Reforming the Family Justice System” (n.d.). Accessed at https://www.cba-
alberta.org/getattachment/Publications-Resources/Resources/Agenda-For-Justice/Reforming-Family-Justice-
Systeme-initiative/agenda-for-justice family-justice jul27-17.pdf.
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long wait times for conference and trial dates; insufficient judicial resources; absence of a true case
management system; and lack of early judicial intervention as contemplated by the Family Law Rules.

Rule 42 of the Ontario Family Law Rules appoints Family Case Managers who have jurisdiction to resolve
procedural issues in the Family Court. 1% Appointments are made by the Lieutenant Governor in Council
on the recommendation of the Attorney General. Appointees are lawyers and are required to have
been members of the bar for a period of at least ten years. Family Case Managers are able to perform
many of the procedural steps necessary in family law cases, and have the jurisdiction to hear procedural
motions (substituted service, removing counsel from the record, amending pleadings, amending the
continuing record, extension of time, setting aside dismissals, leave to bring motion without a case
conference, disclosure, and access of records) and some substantive motions (including ex parte
motions for interim custody and access). Case managers may also conduct case conferences, settlement
conferences, and trial management conferences instead of a judge. An evaluation of the pilot project in
2009 concluded that wait times for Case Conferences, Motions, Settlement Conferences and Trials have
been significantly reduced, existing judicial resources are being used more efficiently, and there is
increased accessibility to judges for matters beyond the authority of the Family Case Manager.1%®

The Ottawa Family Case Manager Pilot was heavily relied on when New Brunswick developed their own
case management model, governed by Rule 81 of New Brunswick’s Rules of Court.'®” The New
Brunswick model started in St. John in 2010. Very recently, the model was modified and expanded to
three additional communities. Hearing officers have been hired for each of the communities and part of
their role will be to function as Family Case Management Masters. As Family Case Management
Masters, they will be responsible for: conducting case conference hearings, making interim orders
related to custody, access and/or support matters under the Family Services Act'% and the Divorce
Act%; assisting parties in clarifying their claims, positions and interests; offering non-binding opinions of
potential outcomes based on the facts of the case; preparing and issuing pre-trial disclosure directions
and orders pursuant to the Rules of Court; and conducting administrative enforcement hearings under
the Support Enforcement Act.*° Hearing officers are required to be lawyers in good standing with the
Law Society of New Brunswick with a minimum of 10 years related progressive experience. They are

195 Ontario Family Law Rules, supra note 43.

106 Within 2 years of introducing the pilot, wait times for conferences for motions went from 10 down to 4 weeks,
wait times for conferences went from 11-21 weeks down to 4 weeks and wait times for trials went from 13 months
down to 6 months. See Family Bench and Bar Committee in Ottawa, Evaluation Sub-committee, “Evaluation of the
Ottawa Family Case Manager Pilot Project — Year Two” (2009) at 6. Accessed at
https://cdn.ymaws.com/www.ccla-abcc.ca/resource/resmgr/pp-family/evaluation year two.pdf.

107 Rules of Court, NB Reg 82-73 at Rule 81. Accessed at http://laws.gnb.ca/en/ShowPdf/cr/Rule-81.pdf.

108 Family Services Act, SNB 1983, ¢ 16, s 1. Accessed at http://laws.gnb.ca/en/showdoc/cs/F-2.2.

109 pjvorce Act, RSC 1985, ¢ 3 (2nd Supp). Accessed at https://laws-lois.justice.gc.ca/eng/acts/d-3.4/.

110 sypport Enforcement Act, SNB 2005, CS-15.5. Accessed at https://www.gnb.ca/legis/bill/bill55/2/Bill-48-e.htm.
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also required to have a good working knowledge of family law, a broad knowledge of the Rules of Court
and familiarity with intimate partner violence protocols.!!!

In most cases, provinces have implemented case management processes to deal generally with what has
been described as “the family court in crisis”, specifically regarding backlog and delay in scheduling court
proceedings. Some of the pilots have reported early positive results. However, as time went on, delays
and backlog returned for a variety of reasons, including the rapid increase in unrepresented parties. In
New Brunswick, there has been challenges in keeping the Case Management Master role staffed on a
long-term basis.

In each of the examples, when case management processes are conducted by someone other than a
judge, there are significant training and experience requirements in place. The Ottawa and New
Brunswick examples each require the case managers to be lawyers with 10 years’ experience and
knowledge of family law and the Rules of Court.

111 New Brunswick Government, “New Hearing Officers Hired” (news release dated May 1, 2018). Accessed at
https://www2.gnb.ca/content/gnb/en/news/news release.2018.05.0484.html.
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Appendix 3 - Proposed Provincial Court Family Rules Explained

The new draft rules with explanations can be viewed, downloaded or printed from the BC Government
website.

Please go to: www2.gov.bc.ca/provincial-court-family-rules-consultation and from the list on the left
click on “Proposed Provincial Court Family Rules Explained”
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Appendix 4 - Draft Forms

The new draft forms can be viewed, downloaded or printed from the BC Government website.

Please go to: www2.gov.bc.ca/provincial-court-family-rules-consultation and from the list on the left
click on “Provincial Court Family Forms.”
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Appendix 5 - Draft Trial Readiness Form

Registry location:

Trial Readiness

Court File Number:

Form
Provincial Court Family Rules
1. My name is [full name of party]

2. Select whichever option is correct
O 1will be self-represented for the trial
O 1will be represented by the following lawyer at my trial: [full name of lawyer]

3. The other party is {full name of other party/parties]

4, Complete only if applicable. You may leave this section blank.
The lawyer for the child{ren) is: [full name of lawyer]

5. The following issues are to be determined at trial:

O] parental responsibilities [ protection erder

O parenting time [l extraordinary parenting matter (specify):
I child support

I contact with a child L1 relocation

[0 guardianship of a child [ other (specify):

O spousal support

6. The trial has been scheduled for the following date(s): [Month Day(s), Year]
Note: If no trial date has been scheduled please indicate ‘Not Applicable’ or ‘N/A’

7. Select whichever statement is correct
[J 1am ready to proceed on.the trial date
O 1will not be ready to proceed on the trial date because:
Explain why you will not be ready to proceed on the trial date

8. | have attended a family settlement conference [ Yes [ No

9. Are there ongoing settlement discussions? [J Yes [ No
If yes, is there likelihood of resolution before the trial? [J Yes [J No

10. If the issue to be determined at trial includes a support issue, is your financial information on the court file
current and up-to-date? [J Yes [J No (] Notapplicable

11. | have provided each other party with a copy of the information I plan to rely on during the trial, including

financial information, documents, photos, and a list of witnesses? [J Yes [J No
If no, when can these be provided to the parties?
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12.

13.

14.

15.

16.

17.

13.
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Are there any outstanding disclosure issues from the other party, including financial information, documents,
photos or a list of witnesses? [] Yes [J No
If yes, please explain what disclosure issues are outstanding

| plan to have the following people attend as witnesses in this trial:
Names: (1) (2)
(3 (4)
(5) (6)

Are there expert reports? [ Yes [] No [] Unknown
If yes, (a) has the report been provided to the other party? [J Yes'[T No
{b) will the expert be called to attend the trial to provide opinion evidence or for cross-examination?
O Yes O No [0 Unknown
If yes, please estimate how much time will berequired at'the trial:

Has a report been ordered for views of the child er needs of the child under section 211? [ Yes [ No
If yes, (a) has the report been completed? [ Yes (] No
(b) is there a court order requiring the person who prepared the report to attend the trial? [ Yes [J No

| have confirmed all my witnesses are available for the trial date(s) OR | have served them with a Subpoena to
Witness in Form 21: [J Yes [] No

Is there any witness or party who will be attending the trial who is not local? [ Yes (] No

There is an existing court erder involving one or more of the parties, and/or the child(ren) about the following:
Select all options that apply

interim order about the issue to be determined at trial

order under the Child, Family and Community Service Act

Supreme Court order under the Family Low Act

0 oon

s. 183 Fomily Law Act protection order
Expiry date: [Month Day, Year]
s. 810 Criminal Code peacebond
Expiry date: [Month Day, Year]
O s. 515 Criminal Code bail order
Expiry date: [Month Day, Year]
O Criminal Code probation order
Expiry date: [Month Day, Year]
O other (specify}:
[ none of the above

0



19. | have the following special requirements/considerations:
[ technology needs
Specify:
[ interpreter for [name of party or witness]
language (specify):
[ safety planning
Please explain your concerns or why you need a safety plan in place

[ trial accommodations such as allowing evidence by affidavit, video or telephone attendance or other:
Please specify

20. | believe this trial will take hours or days. (Note: A day of court time = approximately 5 hours)

| have reviewed the witnesses | plan to call and the information | plan to share during trial when | calculated the
amount of time needed for trial ClYes [ No

21. | have the following other comments relating to this trial:

To be completed by the Judge

To the Judicial Case Manager:

O trial date(s) confirmed as scheduled
[ trial to be set for [hours] hours or [days] days

Additional comments:

Date: Signature of Judge:
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