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T his guidebook is designed to assist loca governments who are
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becoming more common, both in BC and across Canada. It can, however,
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Introduction

Municipal Act to facilitate public private partnership (PPP or P3)

arrangements between local governments in the province and the private
sector. The new legidation will provide municipdities and regiond didtrictsin
British Columbia the flexibility to enter into awide range of partnership
opportunities for the provison of services, facilities and infrastructure,

I n June 1998, the provincia government enacted amendments to the

Prior to the amendments, the provisions of the Municipal Act permitted only a
limited range of public private partnership arrangements, such as design-build.

With the enactment of new provisons, the congtraints to other forms of public
private partnership have been removed. However, many of these other forms
carry more potentid risk for loca government and require a greater degree of
expertise to negotiate successfully. This guide is intended to assist locdl
governments evauate the new forms of sarvice delivery and help them establish
partnership arrangements that are in the public interest.

The guide will dso:

* provide clarification on the legidative authority for public private partnership
in the province

» a5t loca government in determining when public private partnership should
be consdered in the ddlivery of services

* provide guiddines on how local governments can prepare themsalves for
ddivery of services usng public private partnership

* st out recommended guidelines for each stage of the partnership-building
process

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government



Contents of the Guide

The guide describes the characteristics of public private partnership and the
various forms it can take, and addresses the following topics.

the potential benefits and risks of public private partnership aswell as
common falacies rdlated to this form of service ddivery

broad guiddlines as to when public private partnership should be considered

the legidative changes as well asthe legidative authority thet locd
governments now have for involvement in public private partnerships

the unique policy, procedura and organizationd issues of public private
partnerships compared to traditiona approaches to service delivery and
infrastructure projects

ways loca government can prepare for public private partnerships, including
the adoption of palicies, the revison or eaboration of existing procedures
and identification of required organizationa changes

guiddinesto help loca governments sdlect the appropriate approach for the
ddivery of services and infrastructure, including an evauation of the types of
projects and aspects of service delivery that lend themselvesto public private

partnerships

overd| criteriato help determine potentia public private partnership
opportunities

the process of desgning an effective implementation srategy for public
private partnerships, including advice and guidelines on how to establish a
project team, refine the scope of a project, select the preferred procurement
process, establish a schedule for the delivery of the service, design an
appropriate communications strategy and obtain the necessary approvals

detailed guideines on the selection of a private sector partner, including the
evauation of proposas and various options for selecting a private partner
depending on the nature and scope of the project or service to be delivered

advice and suggestions to help local governments negotiate effective
contracts in the public interest

the legidative requirements of the Municipal Act on the rdtification of
contracts to ensure that the public interest is maintained, including when and
how loca governments must involve ectorsin key decisons

issues related to working with the private partner, such as communications,
reporting, accounting and performance monitoring
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Organization of the Guide

Thisguide is divided into ten sections. These are:
Section 1 - Introduction

Section 2 - The Dimensions of Public Private Partnership

This section provides an overview of public private partnership, including a
description of its various forms, alook a dtuations when loca government
may wish to consider public private partnership arrangements, and insght into
the process involved in apublic private partnership for the ddivery of services
and infrastructure.

Section 3 - The Legidative Framework and Authority for Public Private
Partnership

This section provides an overview of recent amendments to the Municipal Act
regarding loca government’ s ability to enter into public private partnership
arrangements.

Section 4 - Preparing for Service Ddlivery Through Public Private
Partner ships

Providing a service through a public private partnership may be new to many
local governmentsin British Columbia This section dedls with the interndl
issuesthat aloca government should address when preparing for service
delivery through public private partnership.

Section 5 - Determining When to Partner

This section sets out the steps that local governments should follow in
establishing evauation criteriato determine when a public private partnership
should be pursued.

Section 6 - Implementing Public Private Partner ships
This section describes the activities required for the successful implementation
of public private partnerships.

Section 7 — Selecting the Private Partner

This section provides an in-depth description of how to go about preparing a
request for expressions of interest, request for qualifications and request for
proposals. This section also examines the evauation process and the
preparation of selection criteria.

Section 8 - Negotiating the Agreement

The negotiations of a partnership agreement isacritica step. This section
provides guidance on how to negotiate an agreement with a private sector
partner.

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government 3



Section 9 - Ratifying the Contract

This section provides advice on the contract retification process once an
agreement has been reached between the loca government and private sector
partner.

Section 10 - Working with a Partner
Advice and information is provided to help locd government work effectively
with a private partner.

Other Resources

Other resources on public private partnerships that may be useful include:

* Guide to the Preparation of Requests for Proposals prepared by the
Municipa Officers Assocition

* Publications from the Canadian Council for Public Private Partnerships

* Publications from professond organizations, such as the Consulting Engineers
of BC, the Architectural Ingtitute of BC, Canadian and
BC Indtitutes of Chartered Accountants, and Ingtitute of Certified
Management Consultants of BC

Acknowledgments

The ministry would like to acknowledge the following companies for their
assstance in preparing this document:

Urban Systems Ltd.
Lidstone, Young, & Anderson
KPMG

The ministry would aso like to acknowledge the assistance and experience of
other provincid governments in the preparation of this guide, in particular the
guide prepared by the Province of Nova Scotia entitled Strategic Public-
Private Partnering: A Guide for Nova Scotia Municipalities.

MAY 1999



The Dimensions of
Public Private Partnership

This section provides an overview of public private partnership, when they
should be considered, potentia benefits and risks, how to proceed with these
types of arrangements, and who should be involved.

2.1 What is a Public Private Partnership?

Characteristics of Public Private Partnership

Public private partnerships (PPPs) are arrangements between government
and private sector entities for the purpose of providing public
infragtructure, community facilities and related services. Such partnerships
are characterized by the sharing of investment, risk, responsibility and
reward between the partners. The reasons for establishing such
partnerships vary but generdly involve the financing, design, construction,
operation and maintenance of public infrastructure and services.

The underlying logic for establishing partnerships is tha both the public
and the private sector have unique characteristics that provide them with
advantages in specific aspects of service or project ddivery. The most
successful partnership arrangements draw on the strengths of both the
public and private sector to establish complementary relationships.

The roles and responsibilities of the partners may vary from project to
project. For example, in some projects, the private sector partner will

have sgnificant involvement in dl agpects of service deivery, in others,
only aminor role.

While the roles and responsihilities of the private and public sector
partners may differ on individua servicing initiatives, the overdl role and
respongbilities of government do not change. Public privete partnership is
one of anumber of ways of delivering public infrastructure and related
sarvices. It isnot a subgtitute for strong and effective governance and
decison making by government. In dl cases, government remains
responsible and accountable for delivering services and projectsin a
manner that protects and furthers the public interest.

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government



Please note that in this guide, the term “sarvice ddivery” isusad primarily
to describe public purpose infrastructure and related services. Partnership
arrangements can aso be established for services not involving public
infrastructure.

Forms of Public Private Partnership

Public private partnerships can vary in:

» the degree of risk alocated between the partners

» the amount of expertise required on the part of each partner to negotiate
contracts

* the potentia implications for ratepayers

TheMunicipal Act alowsloca governments to enter into partnering
agreements that are broadly defined and can include various forms of
public private partnership.

The dlocation of risk between the partnersis akey consideration that
affects various other aspects of partnership agreements, including
rewards, investments and responsibilities. (Fig.2.1) Types of Public
Private Partner ships provides an overview of the more common forms
of public private partnership, Sarting with those that transfer the least
amount of risk to the private partner.
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(Fig 2.1) Types of Public Private Partnerships

Features

Local
Government

Advantages

Disadvantages

1 Operations
and
Maintenance

The local
government
contracts with a
private partner to
operate and
maintain a publicly
owned facility.

Applications

A broad range of
municipal services
including water and
wastewater
treatment plants,
solid waste removal,
road maintenance,
parks maintenance/
landscape
maintenance,
arenas and other
recreation facilities,
parking facilities,
sewer and storm
sewer systems.

« potential service quality
and efficiency
improvements

« cost savings

« flexibility in structuring
contracts

* ownership vests with
local government

« collective agreements
may not permit
contracting out

* costs to re-enter
service if contractor
defaults

ereduced owner
control and ability to
respond to changing
public demands

2 Design-Build

The local
government
contracts with a
private partner to
design and build a
facility that
conforms to the
standards and
performance
requirements of
the local
government. Once
the facility has
been built, the
local government
takes ownership
and is responsible
for the operation
of the facility.

Most public
infrastructure and
building projects,
including roads,
highways, water and
wastewater
treatment plants,
sewer and water
systems, arenas,
swimming pools and
other local
government facilities.

e access to private sector
experience

« opportunities for
innovation and cost
savings

« flexibility in procurement

« opportunities for
increased efficiency in
construction

* reduction in construction
time

e increased risk placed on
private sector

« single point
accountability for the
owner

« fewer construction
claims

ereduced owner
control

e increased cost to
incorporate desirable
design features or
change contract in
other ways once it
has been ratified

*more complex award
procedure

«lower capital costs
may be offset by
higher operating and
maintenance costs if
life-cycle approach
not taken

3 Turnkey
Operation

The local
government
provides the
financing for the
project but
engages a private
partner to design,
construct and
operate the facility
for a specified
period of time.
Performance
objectives are
established by the
public sector and
the public partner
maintains
ownership of the
facility.

This form of public
private partnership is
applicable where the
public sector
maintains a strong
interest in ownership
but seeks to benefit
from private
construction and
operation of a facility.
This would include
most infrastructure
facilities, including
water and
wastewater treatment
plants, arenas,
swimming pools, golf
courses and local
government buildings.

* places construction risk
on the private partner

« proposal call can control
design and location
requirements as well as
operational objectives

« transfer of operating
obligations can enhance
construction quality

« potential public sector
benefits from increased
efficiency in private
sector construction

« potential public sector
benefits from increased
efficiency in private
sector operation of the
facility

* construction can occur
faster through fast-track
construction techniques
such as design-build

« reduced local
government control
over facility
operations

*more complex award
procedure

e increased cost to
incorporate changes
in design and
operations once
contract is completed

« depending on the type
of infrastructure,
financing risk may be
incurred by the local
government

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government




Features

Local
Government

Advantages

Disadvantages

Applications

4 Wrap A private partner Most infrastructure « public sector does not have to | «future facility upgrades not
Around finances and and other public provide capital funding for the included in the contract with
Addition constructs an addition facilities, including upgrade the private partner may be

to an existing public roads, water « financing risk rests with difficult to incorporate at a
facility. The private systems, sewer private partner later date
partner may then systems, water and « public partner benefits from « expense involved in
operate the addition to wastewater the private partner’s alteration of existing
the facility for a treatment plants, and experience in construction contracts with the private
specified period of recreation facilities « opportunity for fast-tracked partner
time or until the partner such as ice arenas construction using techniques | «perceived loss of control
recovers the and swimming pools. such as design-build * more complex contract
investment plus a « flexibility for procurement award procedure
reasonable return on < opportunities for increased
the investment. efficiency in construction

« time reduction in project

implementation

5 Lease- The local government Can be used for «improved efficiency in « reductions in control over

Purchase contracts with the capital assets such construction service or infrastructure

private partner to
design, finance and
build a facility to
provide a public
service. The private
partner then leases
the facility to the local
government for a
specified period after
which ownership
vests with the local
government. This
approach can be
taken where local
government requires a
new facility or service
but may not be in a
position to provide
financing.

as buildings, vehicle
fleets, water and
wastewater
treatment plants,
solid waste facilities
and computer
equipment.

« opportunity for innovation

« lease payments may be less
than debt service costs

« assignment of operational
risks to private sector
developer

«improve services available to
residents at a reduced cost

« potential to develop a “pay for
performance” lease

6 Temporary

Privatization

Ownership of an
existing public facility
is transferred to a
private partner who
improves and/or
expands the facility.
The facility is then
owned and operated
by the private partner
for a period specified
in a contract or until
the partner has
recovered the
investment plus a
reasonable return.

This model can be
used for most
infrastructure and
other public facilities,
including roads,
water systems,
sewer systems,
water and
wastewater
treatment plants,
parking facilities,
local government
buildings, airports,
and recreation
facilities such as
arenas and
swimming pools.

«if a contract is well structured
with the private partner, the
municipality can retain some
control over standards and
performance without incurring
the costs of ownership and
operation

« the transfer of an asset can
result in a reduced cost of
operations for the local
government

« private sector can potentially
provide increased efficiency
in construction and operation
of the facility

e access to private sector
capital for construction and
operations

« operational risks rest with the
private partner

« perceived or actual loss
of control

« initial contract must be
written well enough to
address all future
eventualities

* private sector may be able
to determine the level of
user fees, which they may
set higher than when under
local government control

« difficulty replacing private
partner in the event of a
bankruptcy or performance
default

« potential for local
government to reemerge as
the provider of a service or
facility in the future

« displacement of local
government employees

* labour issues in transfer
of local government
employees to the private
partner
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Features

Local
Government

Advantages

Disadvantages

Applications

7 Lease- The private partner Most infrastructure if the private partner is * perceived or actual loss
Develop- leases or buys a and other public purchasing a facility, a significant | of control of facility or
Operate or facility from the facilities, including cash infusion can occur for the infrastructure
Buy- local government, roads, water systems, local government « difficulty valuing assets

Develop- expands or sewer systems, water public sector does not have to for sale or lease
Operate modernizes it, then and wastewater provide capital for upgrading « issue of selling or leasing

operates the treatment plants, financing risk can rest with the capital assets that have
facility under a parking facilities, local private partner received grant funding
contract with the government buildings, opportunities exist for increased | ¢ if a facility is sold to a
local government. airports, and revenue generation for both private partner, failure
The private partner recreation facilities partners risk exists—if failure
is expected to such as arenas and upgrades to facilities or occurs, the local
invest in facility swimming pools. infrastructure may result in government may need to
expansion or service quality improvement for reemerge as a provider
improvement and is users of the service or facility
given a specified public partner benefits from the « future upgrades to the
period of time in private partner’s experience in facility may not be
which to recover construction included in the contract
the investment and opportunity for fast-tracked and may be difficult to
realize a return. construction using techniques incorporate later

such as design-build

flexibility for procurement

opportunities for increased

efficiency in construction

time reduction in project

implementation

8 Build- The local Most infrastructure public sector obtains the benefit | ¢ possible difficulty in
Transfer- government and other public of private sector construction replacing private sector
Operate contracts with a facilities, including expertise entity or terminating

private partner to
finance and build a
facility. Once
completed, the
private partner
transfers
ownership of the
facility to the local
government. The
local government
then leases the
facility back to the
private partner
under a long-term
lease during which
the private partner
has an opportunity
to recover its
investment and a
reasonable rate of
return.

roads, water systems,
sewer systems, water
and wastewater
treatment plants,
parking facilities, local
government buildings,
airports, and
recreation facilities
such as arenas and
swimming pools.

public sector obtains the potential
benefits and cost savings of
private sector operations

public sector maintains
ownership of the asset

public sector ownership and
contracting out of operations
limits any provincial and federal
tax requirements

public sector maintains authority
over the levels of service(s) and
fees charged

compared to a Build-Operate-
Transfer model, avoids legal,
regulatory and tort liability issues
under Occupiers’ Liability Act,
tort liability can be avoided
government control of
operational performance, service
standards and maintenance
ability to terminate agreements if
service levels or performance
standards not met, although
facility would continue to permit
repayment of capital
contributions and loans and
introduction of new private
partner

construction, design and
architectural savings, and likely
long-term operational savings

agreements in event of
bankruptcy or
performance default

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government




Local

Features Government Advantages Disadvantages
Applications
9 Build-Own- The private Most public * maximizes private sector « facility may transfer
Operate- developer obtains infrastructure financial resources, back to the public
Transfer exclusive services and including capital cost sector at a period
franchise to facilities, including allowance when the facility is
finance, build, water and « ensures the most efficient “work” and operating
operate, maintain, wastewater and effective facility is costs are increasing
manage and collect systems, constructed, based on * public sector loses
user fees for a recreation life-cycle costs control over the capital
fixed period to facilities, airports, « allows for a private sector construction and initial
amortize local government operator for a mode of operations
investment. At the administration and predetermined period of time | « initial contract must be
end of the operations * the community is provided written sufficiently well
franchise, title buildings, parking with a facility, without large to address all future
reverts to a public facilities and solid up-front capital outlay eventualities
authority. waste and/or incurring of long-term | « the private sector can
management debt determine the level(s)
facilities. « all “start-up” problems are of user fees (unless
addressed by the private the public sector
sector operator subsidizes use)

* access to private sector * less public control
experience, management, compared to Build-
equipment, innovation and Transfer-Operate
labour relationships may structure
result in cost savings * possible difficulty in

« risk shared with private replacing private
sector sector partner or

determining
agreements if
bankruptcy or
performance default
10 Build-Own- The local Most public * no public sector involvement | « the private sector may
Operate government either infrastructure and in either providing or not operate/construct
transfers facilities, including operating the facility the building and/or

ownership and
responsibility for
an existing facility
or contracts with a
private partner to
build, own and
operate a new
facility in
perpetuity. The
private partner
generally provides
the financing.

water and
wastewater
systems, parking
facilities,
recreation
facilities, airports,
local government
administration and
operations
buildings.

public sector can “regulate”
the private sector’s delivery
of a “regulated/
monopolistic” service area
private sector operates the
service in the most efficient
manner, both short-term and
long-term

no public sector financing is
required

income tax and property tax
revenues are generated on
private facilities, delivering a
“public good”

long-term entitlement to
operate facility is incentive
for developer to invest
significant capital

service “in the public
good”

the public sector has
no mechanism to
regulate the “price” of
the service, unless it is
a specifically regulated
commodity

the good/service being
delivered is subject to
all federal, provincial
and municipal tax
regulations

no competition,
therefore necessary to
make rules and
regulations for
operations and to
control pricing

10
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Common Misconceptions About Public Private Partnerships

Given the numerous forms of public private partnership potentialy
available to locd government, there is some confusion as to what
condtitutes a public private partnership. Public private partnerships are
often not considered due to erroneous information based on
misconceptions. The most common of these misconceptions are:

 Public private partnerships are the same as privatization
Only one form of public private partnership, known as Build-Own-
Operate (BOO) can be described as coming close to privatization. All
other forms require an ongoing partnership between the private and
public sectors. Even Build-Own-Operate involves aform of partnership
in that the public sector can place conditions and regulations on the
private partner. One of the key reasons for considering public private
partnership is the ability to introduce competition in the provision of
local government services, either between private firms or between the
private and public sectors. Full privatization merely transforms a public
monopoly to a private monopoly such that the benefits of public private
partnership are not redized.

» By entering into a public private partnership, local government
loses control over the provision of services
By entering into a public private partnership, loca government does not
give up its ability to implement its policies or regulate the provision of
sarvices. The loca government establishes the ground rules and hasthe
ability to shape the public private partnership to reflect its own
objectives, palicies and regulations. It can be argued that the loca
government actudly has more contral, in that it has well-defined
contractud remediesin a public private partnership arrangement thet it
may not have with its own management and gaff.

* Public private partnerships apply only to infrastructure projects
Public private partnerships can be an effective and innovative way of
delivering arange of locd government services and facilities While large
infrastructure projects tend to capture the most public attention, public
private partnerships can also be used to deliver services that do not
involve capital projects. Examplesinclude provison of data services,
refuse collection and road maintenance.

» The principal reason for local governments entering into public
private partnershipsisto avoid debt
The principd reasons for loca government becoming involved in public
private partnerships are to benefit from increased efficiency, shorter
implementation time, greater innovation and ultimately better vauein the
ddivery of services brought about by increased competition. The ability
to finance a project so that the debt is*off book” should not be the
prime mativation for entering into a public private partnership in that the

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government
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local government and the ultimate users of the service are il
respongible for servicing the debt in one way or another. The emphasis
should be on structuring crestive and codt-effective ways of delivering
services, not on cregtive accounting.

The quality of service will decline under public private
partnerships

Qudlity of service does not depend on whether the service is ddlivered
in atraditionad manner or through public private partnerships. The loca
government has the ahility to stipulate the qudity of serviceto be
provided and ensure it can enforce provisions of the contract dealing
with quaity control. The nature of public private partnerships suggests
that the quaity of service would not only be maintained, but enhanced.
It isin the private partner’ sinterest to invest in the service, become
more efficient, enhance the quality of serviceto attract more cusomers
or provide additional servicesto customers.

Local government staff will lose under public private
partnerships

Both union and non-union staff sometimes fear public private
partnerships because of potential job loss or reduced wages and
sdaries. In British Columbia, labour laws provide for the succession of
labour contracts. Any public private partnership agreement will need to
reflect the labour laws of the province and existing collective
agreements. Often, the labour representatives are invited at an early
stage of the process to discuss options for service delivery.

Most partnership agreements that have been negotiated in Canada
require the private partner to take on public staff and guarantee job
security and sdary levels. Any changes in gaffing levels are generdly
consstent with labour contracts and occur through attrition rather than
layoffs. Many of the benefits of public private partnerships, such as
increased efficiency and higher quality of service, have been
accomplished through former employees of government. Reasons for
increased productivity include increased investment in employees
through training, technology transfer and skill divergfication.

The cost of service will increase to pay for the private partner’s
profit

Governments sometimes resst public private partnerships because they
believe that the cost of providing the service will increase to reflect the
profits the private partner must redlize to Say in business. While the
private partner will need to make a profit, the profit must be earned
within the exigting or alower price for the service. Presumably, the local
government would only enter into a public private partnership if the
price of providing a given service was lower than if provided by the
loca government, or if ahigher leve of service could be provided for
the same price by the private partner. (This assumes that the loca
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government is not subgdizing the cost of providing the service) The
private partner’s profit can only be redlized through increased
productivity or expansion of service, not through higher prices

* Local government can finance the cost of services at a lower cost
than the private sector
By borrowing through the Municipa Finance Authority, loca
government can often finance projects at alower cost than the private
sector can. However, this may not always be the case. The objective of
loca government should be to focus on the overall advantages of the
public private partnership arrangement.

» Thereare only two partnersin a public private partnership
From the narrow perspective of the public private partnership contract,
there are only two partners. In redity, there are additiona parties and
interests that need to be on board as “ partners’ for the public private
partnership to succeed. These include the customers of the service and
the employees who will operate or ddliver the service. Public private
partnerships cannot succeed without the support of the end user of the
sarvice or the agreement of those who will ultimatdly deliver the service.
A four-way partnership isrequired to successfully move service
provision from the public sector to a partnership arrangement.

2.2 When Should Public Private Partnerships be
Considered?

A public private partnership may not be the best option for delivering a
public service or project. Loca government should undertake a cautious
gpproach and examine dl relevant factors and issues when consdering
this type of arrangement. The different forms of public private partnership
vary in terms of how risks and responghilities are alocated. They dso
vary in complexity and the degree of expertise required to successfully
negotiate required contracts.

Locd governments should not assume that public private partnerships
provide easy outs to difficult servicing issues. They should expect that
increased transfer of risk will result in higher expectations for reward by
the private sector and that the negotiation of contracts may require ahigh
degree of expertise. The following discussion provides an overview of
some of the potentid benefits and risks associated with public private
partnerships.
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What are the Potential Benefits of Public Private Partnerships?

Public private partnerships are not the solution for the delivery of al
sarvices. There are risks in proceeding with public private partnerships
without criticaly examining their suitability to specific drcumstances.
However, loca government can redlize important benefits when public
private partnerships are used in the appropriate context.

Potentid benefits include:

» Cost savings
With public private partnership, loca government may be ableto redize
cost savings for both the construction of capital projects as well asthe
operation and maintenance of services. For example, construction cost
savings can often be redized by combining design and congtruction in
the same contract. The close interaction of designers and congtructorsin
ateam can result in more innovative and less codtly designs. The design
and congtruction activity can be carried out more efficiently, thereby
decreasing the congtruction time and alowing the facility to be put to
use more quickly. Overall cogts for professond services can be
reduced for ingpections and contract management activities. Aswell, the
risks of project overruns can be reduced by design-build contracts.

Cost savings can aso be redized by loca government in the operation
and maintenance of facilities and service sysems. Private partners may
be able to reduce the cost of operating or maintaining facilities by
applying economies of scale, innovative technologies, more flexible
procurement and compensation arrangements, or by reducing overhead.

* Risk sharing
With public private partnership, local government can share the risks
with a private partner. Risks could include cost overruns, ingbility to
meet schedulesfor service ddivery, difficulty in complying with
environmental and other regulations, or the risk that revenues may not
be sufficient to pay operating and capita cods.

 Improved levels of service or maintaining existing levels of
service
Public private partnerships can introduce innovation in how service
delivery is organized and carried out. It can dso introduce new
technologies and economies of scale that often reduce the cost or
improve the quaity and leve of services.

» Enhancement of revenues
Public private partnerships may set user fees that reflect the true cost of
delivering a particular service. Public private partnerships o offer the
opportunity to introduce more innovative revenue sources that would
not be possible under conventional methods of service ddivery.
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» More efficient implementation
Efficiencies may be redlized through combining various activities such as
design and congtruction, and through more flexible contracting and
procurement, quicker agpprovals for capita financing and amore
efficient decison-making process. More efficient service ddlivery not
only alows quicker provision of services, but also reduces codts.

» Economic benefits
Increased involvement of local government in public private partnerships
can help to stimulate the private sector and contribute to increased
employment and economic growth. Locd private firms that become
proficient in working in public private partnerships can “export” their
expertise and earn income outside of the region.

What are the Potential Risks of Public Private Partnerships?

Aswith conventiond forms of service ddivery, there arerisksaswell as
potential benefits associated with public private partnerships. Local
governments can reduce or diminate the risks by understanding what they
are and addressing them through well-conceived negotiations and
contractua arrangements, and the involvement of stakeholder groups.

Potentid risks include;

* Loss of control by local government
Public private partnerships, by their nature, involve a sharing of risks,
benefits and decision making between the partners. Public private
partnerships that involve sgnificant investments and risks by the private
partner often provide for greater involvement of the private partner in
decisions concerning how services are delivered and priced. This often
leads to concerns about who controls the ddlivery of services. Theissue
of control needs to be addressed at the time the project is defined and
kept in mind when the contract is negotiated. In the fina analyss, locd
government has the authority and responsibility to establish servicing
standards and to ensure that the public interest is protected.

* Increased costs
Not dl locd governments consider the true costs of providing services
when establishing their pricing policies for feesfor services. For example,
the costs of overhead or administration and depreciation of assets are
often not included in the pricing of individua services. In some cases,
there are explicit subsidies for specific services. The delivery of services
through public private partnerships requires pricing policies and feesto
reflect dl relevant cogts. This can have the effect of increasing user fees
for pecific services.

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government

15



The cost of managing public controversy over increased fees or
developing complex policies for staging fee increases can often negate
the vaue of public private partnerships for specific services.

* Political risks
Few local governmentsin British Columbia have extensve experience
with public private partnerships. The combination of inexperience by
loca government and stakeholder unfamiliarity with public private
partnerships may result in higher politica risks. Loca governments may
wish to reduce potentid risks by initidly entering into less complex and
better understood public private partnership contracts.

» Unacceptable levels of accountability
Certain locd government services are more sengtive than othersin
terms of public demand for accountability and responsiveness. With
public private partnerships, the lines of accountakility for the provison
of sarvices are less clear to the public than under conventiona service
delivery. Thismay result in public criticism of the partnership
arrangement and the private partner, or require increased involvement
of the loca government in ensuring compliance and responding to public
demands.

» Unreliable service
Private partners may be prone to labour disputes, financia problems or
other circumstances that may prevent them from honouring their
commitments. Public private partnership contracts should anticipate
such difficulties and put in place measures to ded with them.

* Inability to benefit from competition
Competition among private partners to secure the right to enter into a
public private partnership is an important benefit for local government.
Competition leads to innovation, efficiency and lower cods. Locd
governments may not be able to benefit from public private partnerships
if there are only alimited number of potentia private partners with the
expertise or ability to respond to a request for proposals.

» Reduced quality or efficiency of service
If not properly structured, public private partnership contracts can result
in areduction in service qudlity, inefficient service ddlivery or alack of
proper facility maintenance. For example, cost-plus contracts provide
little incentive for the private partner to maintain quaity or increase
efficiency. Loca governments should also consider the life-cycle cost
gpproach in establishing eva uation criteriafor projects or services.
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* Biasin the selection process
Aswith conventiona forms of service delivery, thereis dwaysthe
potentia for loca government to be accused of biasin sdecting
proponents. This may be more prevalent with public private
partnerships given that “low bid” may not aways win the contract if the
local government has established other criteria (e.g., vaue for money).
The potentia for accusation of bias can be reduced through well-
developed policy and procedures, and by ensuring transparency in
dedling with potentia private partners.

* Labour issues
Even though collective agreements and labour laws apply to public
private partnership arrangements, there could be adverse reaction from
labour unions or local government staff.

When Should Local Government
Consider Public Private Partnerships?

Public private partnerships are a suitable method of delivering most
services commonly provided by loca government and are generaly
gpplicable to most components of service ddivery.

Application of public private partnerships to various types of local
government services

The types of servicesthat could be provided through public private
partnerships will vary from local government to local government based
on the policies of their Councils or Boards. Generdly, most services
provided by loca government could benefit from bringing the strengths of
the private and public sectors together. Public private partnerships may be
less suitable for local government services to which access cannot be
restricted (such as services with “public good” characterigtics, including
bylaw enforcement, environment protection and socid services). They
may a0 be less suitable for essentid services (such as palicing, fire
protection and other emergency services).

Loca government officials and public groups tend to be more receptive to
the provision of more specidized recrestion facilities, solid and liquid
waste management or utilities through public private partnerships.

Aspects of service delivery that lend themselves to public private
partnerships
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Virtudly dl aspects of sarvice ddivery lend themsdves to public private
partnership, including:

* project design

* project management

* congtruction and procurement
» finanang

* Operations and management

* maintenance

* marketing of services

¢ communications

When to partner with the private sector
Loca governments can consder partnerships with the private sector
where any of the following circumstances exist:

* the service or project cannot be provided with the financia resources or
expertise of the local government done

* aprivate partner would increase the qudity or leve of service from that
which the local government could provide on its own

* aprivate partner would alow the service or project to be implemented
sooner than if only the local government were involved

* thereis support from the users of the service for the involvement of a
private partner

* there is an opportunity for competition among prospective private
partners

» there are no regulaory or legidative prohibitions to involving a private
partner in the provision of services or a project

* the output of the service can be measured and priced easily

* the cost of the service or project can be recovered through the
implementation of user fees

» the project or service provides an opportunity for innovation

« thereisatrack record of partnerships between local government and
the private sector

* there are opportunities to foster economic development

If none of the above conditions exist, public private partner ships
should not be consider ed.
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2.3 How to Proceed with Public Private Partnerships

One of the key respongibilities of loca government isthe provison of services
to its condtituents. To carry out this responghbility, loca governments have
established the required inditutiond framework, including policies, regulations,
standards and procedures, as well as required staffing and organizationa
resources. Many of the existing policies, standards and procedures developed
by locd governments are relevant to public private partnerships. However,
public private partnerships aso introduce new variables into the process. These
variableswill require locd governmentsto:

* revise exigding service ddivery and financing policies

* ensure that public private partnership has a“home’ within the local

develop new procedures to ensure that public private partnership
arrangements are conducted in afair and transparent manner, minimizing the
risksto loca government and protecting the public interest

While loca governments will need to make adjusmentsif they wish to become
involved in public private partnerships, this should be done in amanner that
does not require mgor organizationa restructuring. Suggestions are provided
later in this guide asto how loca governments can prepare for service ddivery
through public private partnerships.

A greater chalenge for local governments wishing to enter into public private
partnerships will be in deding with prevailing attitudes—both within loca
governments as well as outside of them. Without effort devoted to educating
stakeholders on the risks and benefits of public private partnerships, it is
doubtful that public private partnerships will have a prominent role in the
delivery of services.

Stages in the Partnership-Building Process

Much of this guide is dedicated to providing advice on how loca government
can develop successful partnerships with the private sector. The process of
developing successful partnerships can be complex and involve various types of
expertise. All stages of the partnership-building process are important. Failure
to give proper atention to one stage can undermine al of the good work
performed in the other Stages.

Most guides prepared for provincia or loca governments identify afive- or Six-
stage process for establishing successful partnerships. The Best Practices
Guide for Public Private Partnerships prepared for the Province of BC
identifies a five-stage process.
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Sage 1 - Pre-planning, Planning and Approvas

Stage 2 - Request for Proposals

Stage 3 - Evauating Proposas and Sdlecting a Proponent
Sage 4 - Negotiations and Contract Award

Sage 5 - Project Implementation

Pre-qudification of potential private partners can aso be avauable sep and is
preferred by the private sector.

This guide follows the genera partnership-building process outlined in the
provincia guide, but makes the necessary changes to reflect the loca
government context. The guide dso assumesthat loca governments have
prepared themselves from the perspective of policy, procedures and
organizationa changes to accommodate a successful partnership-building
process.

A five-stage partnership building process is recommended to loca government.
Thesefive dages are:

Stage 1 - Assessing service delivery options, including public private
partner ship

During this stage, loca government identifies candidate services or projects for
delivery through public private partnerships. Evauations are carried out to
determine which new or existing services or projects are suitable for public
private partnerships based on the locad government’s own policies and criteria.

Stage 2 - Preparing for delivery of a service or project through public
private partner ship

The second stage involves preparation for successful partnership building.
Activities include defining the project or service to be ddlivered, sdlecting a
project management team, sdecting the preferred method of choosing a private
partner, obtaining the necessary gpprovass, defining and determining evauation
criteria, and establishing a communications or public involvement Srategy.

Stage 3 - Selecting a partner
During the third stage, local government issues proposdl cdls, evauates the
proposals and selects the preferred proposal and proponent.

Stage 4 - Negotiating and entering into a contract

Once a preferred partner is chosen, the two parties enter into negotiations. The
scope of the negotiations is defined and both partners select a negotiating team.
Once adraft contract has been prepared and the parties have come to an
agreement, a memorandum of understanding is prepared and the formal process
of ratifying the contract begins. Negotiations are concluded when Council or the
Board and duly authorized representatives of the private partner authorize the
contract. Once the contract is negotiated, the local government debriefs the
other proponents.
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Stage 5 - Implementation and monitoring of the contract

On gpprova of the contract by both parties, implementation of the agreement
begins. Loca government activities include monitoring performance and
ensuring compliance of the private partner to the provisions of the contract.

2.4 Who Should be Involved in
Public Private Partnership Policy Making?

Locd government may wish to involve various stakeholders in the preparation
of their public private partnership policies and procedures, aswell asin
individua projects or service ddivery initiatives and organizationd changes.
Developing consensus with key stakeholders at the outset on policies and
procedures will alow individud initiatives to be evaluated on their own terms,
rather than on overdl ideology or policy.

Stakeholdersinclude loca government staff and organizations such as unions.
Private sector organizations and other interest groups with a stake in the
outcome of such policies and procedures should aso be involved. Two key
stakeholders are the ultimate consumers of the service and the eected Council
or Board.
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The Legislative Framework
and Authority for Public Private
Partnerships

This section contains information on provisonsin the Municipal Act that relate
to public private partnerships. Guideines are provided on:

* granting assstance to business

* loca government powersin relation to property

* locd government ability to make contracts regarding the provison and
operation of activities, services and works

3.1 Municipal Act Authority

The Municipal Act currently contains anumber of sections that must be
considered by loca governments when entering into public private partnership
arrangements.

Amendments to the Municipal Act

In the padt, locd governments who attempted to enter into arrangements with
private or public entities to provide or manage afacility or work for the loca
government, or provide a service on behdf of the local government, found that
many of the opportunities were constrained by numerous provisons of the
Municipal Act. In September, 1998 the Province amended the Act.

The amendments engble the following:

* granting of assstance to a businessin a partnering context

* acquisition or disposition of an interest in property necessary for a partnering
arrangement

* contracting in amanner that is more like private corporate contracting
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3.2 Granting Assistance to Business

General Authority

Section 176(1)(c) of the amended Act empowers aloca government to
provide ass stance to benefit the community or any aspect of it. Assistance
isdefined as.

* providing a grant, benefit, advantage or other form of assstance, including:
- an exemption from atax, fee or charge, including waiving of a charge
normally associated with use of local government property or services
provided by loca government employees
- disposd of land or improvements, or any interest or right in them, for less
than market value

- lending money
- guaranteeing repayment of borrowing or providing security for borrowing

Section 182 prohibits granting assistance to an indudtria, commercid or
business undertaking. An exception to the prohibition againgt assstance to
business, Section 183 providesthat aloca government may provide assistance
under a partnering agreement (which is defined as an agreement between a
local government and a public or private entity under which the entity agreesto
provide or manage afacility or work for the local government or provide a
sarvice on behdf of theloca government).

General Limitations

Although granting assistance to businessis permitted in the context of a
partnering agreement, there are a number of essentid limitations:

* Granting assstance to a business does not permit the granting of an
exception from aloca government regulation (e.g., zoning, subdivison or
building regulation).

» Assgtance granted to a business cannot be in the form of areduction of a
development cost charge that would otherwise be payable.

* If aloca government intends to provide assstance by guaranteeing the
borrowing of, or lending to, a partner and needs to borrow for these
purposes, it must do so by loan authorization bylaw. The bylaw is subject to
the same procedura requirements as other loan authorizations, including
borrowing power restrictions, requirements for ingpector’s gpprova and
counter petition opportunities or assent requirements.

» Thelocad government must publish in a newspaper itsintention to grant any
assgance under a partnering agreement. The notice must be published prior
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to the granting of the assstance and include the intended recipient and the
nature, term and extent of the proposed assistance.

Property Tax Exemptions

In addition to these generd limitations, sections 344.1 and 845.3 dso provide
anumber of limitations and procedura requirements in relation to assistance
granted by way of property tax exemptions:

» The exemption must be made by bylaw, and the authority relates only to
exemptions from municipa or regiona didtrict taxation, as gpplicable (i.e, the
Municipal Act does not provide authority for loca governments to exempt
property under a partnering agreement from school or other provincia

property taxes).

» The bylaw may provide for an exemption for dl or part of the land,
improvements, or both, owned or held by a party to a partnering agreement
with the local government, during al or part of the term of the agreement.

* A property tax exemption under a partnering agreement isonly available,
however, for the part of the land or improvements used for a public purpose
(e.g., not aprivate concession, restaurant, licensed facility, etc. that islocated
in the public fedility).

* |If the term of the exemption authorized in the bylaw is gregter than five years
(including renewds), then the Council or Board must provide a counter
petition opportunity in relation to the bylaw.

* In order to provide atax exemption under a partnering agreement, Council
must adopt the exemption bylaw by October 31 of the year prior to the
cdendar year during which the exemption takes effect (that is, if the bylaw is
adopted after October 31 in a caendar year, the exemption takes effect the
year following the next caendar year).

* A tax exemption under a partnering agreement ceases to gpply to property
the use or ownership of which no longer conforms to the conditions
necessary to qualify for exemption.

Unlike other Municipal Act property tax exemptions, amunicipa or regiond
district exemption does not automatically provide an exemption for the
property from school or other provincid property taxes. An exemption for
some or al of the property exempted localy may be available for school and
other provincid property taxes, but that exemption is only gpplicable if the
property has been exempted by a Regulation or Order under section 131 of
the School Act.

The Minigry of Finance and Corporate Relaionsis currently developing a
regulation under that provison, but will consider providing an exemption for
individua properties through an Order, prior to the passing of the Regulation.
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For information about how to gpply for aprovincia property tax exemption,
please contact the Ministry of Finance and Corporate Relations, Tax Policy
Branch, by phone at (250) 387-9011, or by fax at (250) 387-5071.

Negotiating Assistance

It isimportant to note that this exception to the generd prohibition against
granting assistance to business will enable loca governments that are entering
into partnering arrangements to have more leverage when negotiating.
Assgtance opportunities will be on the table but local governments should only
condder granting assistance if theloca government is obtaining some vaudgble
concession in return. The cogt to the community of the assistance must be
weighed againgt the concessions achieved from the partner.

3.3 Powers in Relation to Property

General Authority

Locd governments now have the authority, generdly, to acquire, hold, manage
and dispose of an interest in land, improvements, persona property and other

property.

While the transfer, lease or licence of land does not necessarily condtitute a
public private partnership or other partnership arrangement, the disposition of
red property isan integral part of many partnering arrangements. Loca
governments have unrestricted authority to acquire and dispose of any
property whatsoever, including unrestricted lease terms, so long asthe
procedura requirements set out in the Municipal Act are followed.

General Procedural Requirements

Section 188 providesthat al money received by alocad government from the
sale of land or improvements must be placed to the credit of a gpecia fund and
that money to repay an outstanding debt on the property must be set aside for
that purpose.

A loca government may accept any property, subject to any trusts on which
the property istransferred. If the sale of the property is necessary to carry out
the terms of atrust under which it was trandferred, aloca government may sdl
the property despite any limitations or restrictionsin the Municipal Act. All
money held by alocal government subject to atrust, until required for the
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purposes of the trust, must be invested in the same manner as authorized for
gnking funds

Loca governments are no longer prohibited from granting options to purchase
property owned by the local government. Options are now treated as aform
of digposal, with the same procedura requirements as are gpplicable to the
sdle or lease of loca government red property. Thiswill be advantageous
when public private partners are interested in acquiring land or improvements
in addition to the red property initidly acquired in the partnering agreement.
However, loca governments need to ensure that the option is subject to the
same forms of competitive processes as are other disposals (e.g., advertising
requirements and offering property for sale to the public).

Advertising and Public Acquisition Requirements

If aloca government proposes to dispose of land or improvements, it must make
the land or improvements available to the public for acquigtion. Therearea
number of exceptionsto this generd rule, including if the disposd isto a
company or individua under a partnering agreement that is subject to a
compstitive process (e.g., tendering, request for proposds, €tc.).

All disposds of land and improvements require advertising, and in the case of
disposal's under a partnering agreement that was competitively bid, the
advertissment must contain:

* adescription of the land or improvements
* the nature and duration of the disposition, and
* the consderation to be received by the local government

It isimportant to note that the exception to making land and improvements
available to the public for acquisition does not gpply in circumstances where a
partnering agreement was not part of a competitive process (e.g., unsolicited
proposals). Dispositions of this sort must meet different advertising
requirements, including a requirement that indicates the process by which the
land or improvement may be acquired.

Thus, dl digposals of land and improvements must have some form of
competitive process—that process will either be as part of the partnering
agreement itsdlf, or as part of the disposa of the property. It is anticipated that
most partnering agreements which contemplate disposa of loca government
land or improvements would be competitively sought through such processes
as requests for qudifications, requests for expressons of interest and/or
requests for proposals. In addition to the other positive benefits of these
processes, they will ensure that a property disposition to a potentia partner will
not be subject to a requirement for a public offering after months of negotiation
with the potentid partner.
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Disposition of Water, Sewer and Other “ Utility” Systems

A water system, sewer system, gas or dectrical supply and distribution system,
or works for a trangportation, telephone, closed circuit television or television
rebroadcasting system may only be disposed of by alocal government if one
or more of the following four conditions exist:

» the works are no longer required for the origina purpose (e.g., conveyance
of water)

» the works are disposed of to another local government in the same regiona
digtrict

* in the case of works used to provide a sewer or water service, thereisan
agreement under which the water or sewer service will continue and the
intended disposition receives the assent of the electors

* inthe case of the other classes of works (i.e., not used for a sewer or water
sarvice), the loca government has provided a counter petition opportunity
prior to the disposition

The assent of the eectorsis required prior to disposa of a sewer or water
system and the notice for the assent process must include a description of the
agreement under which the water or sewer service will continue. This assent
requirement recognizes the likely sgnificance to the eector of continuation of
the service (i.e, if aloca government currently provides either of these
sarvices, thereislikdly to be an expectation on the part of electors that the
service be continued).

Disposal of Property Acquired with Provincial Grants

A loca government must notify the Ingpector of Municipalities before it
disposes of land, improvements or works that were funded by provincid grants
(and the Inspector may require repayment of these grants) unless.

* thefirst payment of the grant was provided at least 20 years before the
proposed disposition and the loca government no longer receives grants
with respect to that item; OR

* theitem proposed to be disposed of will be used for the public purpose for
which it was acquired or consiructed for at least 20 years after the date of
the first payment of the grant

These provisions apply to grants made before the new legidation was enacted,
but repayment is not aways required. Where it is required, repayment is
subject to the terms and conditions imposed by the Inspector and regulations
made by Cabinet.
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Any local government proposing to dispose of assats acquired with provincia
grants should communicate with the office of the Ingpector of Municipditiesto
discuss whether there may be a repayment requirement. They should dso
ascertain from the Ingpector whether there are any Cabinet regulations that
might apply to the process.

3.4 Contracting

General Authority

A loca government may make agreements (or contracts) respecting the loca
government’ s activities, works or services, including agreements respecting the
undertaking, provison and operation of its activities, works and services.

Procedural Requirements

Section 177 appliesif an agreement is proposed or made in relation to a matter
that requires the assent of the eectors or a counter petition opportunity. If
ether of those conditions apply:

» theloca government must make available for public ingpection the find
agreement and al records relaing to the agreement that are in the custody or
control of the local government (to the extent the agreement and records can
be disclosed under the Freedom of Information and Protection of Privacy
Act)

» the records rdaing to the agreement must remain available for public
ingpection from the time notice of “other voting” is given until genera voting
day or from the time notice of the counter petition opportunity is given until
the deadline for submitting counter petitions

If an agreement relates to a matter that requires the assent of the electors or
counter petition, the requirement aso gppliesto an amendment to the
agreement in relation to that matter. That is, if alocal government wishesto
amend something that originaly required a counter petition opportunity or
assent of the eectors, then assent or counter petition must dso be provided for
the amendment. If the amendment relates to something thet did not origindly
need counter petition or assent, then counter petition or assent for the
amendment is not needed.

Some agreements to provide or operate works and services require gpproval.
Such an agreement must be gpproved by the Minister of Municipd Affarsif it
is made with a public authority in another province, and must be approved by
Cabinet if it is made with a public authority in another country.
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Agreements Where a Liability is Incurred

Liabilities are generdly regtricted by Part 12 and Part 24 of the Municipal
Act, but section 448 and 819 provide authority to incur certain current year
lighbilities (i.e., expenditures) and section 451 and 828 provide authority to
incur certain future year liabilities. Under these latter two sections, local
governments are provided with the authority to incur any ligbility payable after
the end of the current year so long asit isincurred under an agreement
(contract), is not a debenture debt, and the period of the ligbility is not longer
than the reasonable life expectancy of the activity, work or service under the
agreement. For example, aloca government may enter into an agreement to
acquire community ice time from a private arena operator in each year of a 50-
year agreemen.

The provisions authorizing liabilities under agreements redtrict the ligbility to
non-debenture debts, since debenture debts are authorized under the loan
authorization provisons of sections 455 and 831.

Liabilitiesthat are incurred under agreements may be subject to counter
petition or assent requirements. If the term of the contract, including all
renewals, is greater than five years, the contract must receive the assent of the
electors, or the Council or Board must provide a counter petition opportunity
in relaion to the ligbility. A notice of the counter petition or vote would include
information such as

* the length of the term of the contract
* the nature of the liability created
* an esimate of the tota potentia ligbility

If a partnering agreement provides for more than one matter requiring counter
petition or assent (e.g., aliability and atax exemption which both exceed five
years), then thelocal government may seek assent to the agreement asa
whole, rather than individud matters in the agreement, thus avoiding the
possibility that electors accept one component of the agreement while rgecting
another.

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government 29



Preparing for Service Delivery
seotion 4 Through Public Private
Partnership

Most loca governments have adopted plans, policies and procedures as well
as the organizationa resources and support required for the delivery of
sarvices A critical component of effective service ddlivery isthe clear
identification of roles and respongbilities for specific services.

Locd governments will need to prepare for the unique requirements of public
private partnerships. This does not necessarily mean increasing the size or the
complexity of the organization or changing the way in which locd government
presently makes decisons on service delivery. Rather, it means making the
necessary adjustments to existing processes and arrangements for effective
public private partnerships.

4.1 What Should Local Government Address Before
Becoming Involved in Public Private Partnerships?

There are four areas that local government should address before becoming
involved in public private partnerships. These are:

* identifying who in the organization is respongble for public private
partnerships and who has authority for the ultimate decision (noting the
power to delegate local government authority under sections 191 to 194 of
the Municipal Act)

* deveoping or ng the expertise necessary to evaluate, negotiate and
implement public private partnerships

* edablishing policies to guide decisions on public private partnerships

* edablishing procedures that enable effective evauation and delivery of
sarvices through public private partnerships
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4.2 Assigning Responsibility for Public Private Partnerships
Within the Organization

Loca government will need to prepare itself for service delivery through public
private partnerships by:

* preparing the necessary policies and procedures
» evauating opportunities for public private partnerships
* planning and implementing individud public private partnership initiaives

Aswell, anumber of factors need to be consdered in establishing responsibility
within the organization for public private partnerships. These include:

» The exigting organizationd structure and respongibilities of staff need not be
dtered in asgnificant way to accommodate public private partnership. The
evauation, negotiation and implementation of public private partnerships will
draw heavily on existing expertise and resources within the organization.

» Most local governments have established line departments on the basis of
Specific types of services and established staff functions on the bagis of
specific types of expertise. Given that public privete partnerships are
applicable for most services provided by loca government and that public
private partnerships require arange of expertise, it isto loca government’s
advantage to assgn regponsbility for public private partnershipsto asingle
department or individua within the organization. Thisisto ensure that:

- there is a congstent message concerning the loca government’ s policies
and procedures concerning public private partnership

- thereis no ambiguity in who is respongible and accountable for public
private partnerships in the organization

- thereisasingle point of contact for private sector interests

Loca governments have a number of options in choosing who in the
organization will be respongble for public private partnerships. To the greatest
extent possible, the options and choices should reflect the present
organizationd structure and decision-making process for service ddlivery.

Recognizing that Council or the Board has the ultimate authority and
respongbility for entering into a public private partnership contract, most loca
governments have established procedures that dlow servicing initiatives to be
reviewed before they are brought to Council or the Board for consideration.
Initiatives and recommendations come from ether saff or committees
established by Council and the Board. Responsibility for public private
partnership could be vested in one committee or department. If the local
government has a system of standing committees, it could delegate the
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respongbility to a new standing committee or expand the mandate of an
exising committee.

It isdso advisable to assign respongbility for public private partnershipsto a
Thiswould provide a central source of expertise and support within the loca
government and provide for effective implementation of public private
partnerships.

Mandate of Committees or Departments

The mandate of committees or departments charged with responsibility for
public private partnerships must be broad. It includes making
recommendations to Council or the Board on:

» the policy of theloca government regarding the use of public private
partnerships for the ddlivery of services (The recommended scope of the
policy is described in alater section of thisguide.)

» the procedures to be followed in responding to or initigting public private
partnerships, including proposa cals, public and stakeholder involvement,
goprovas, negotiations and implementation

» ensuring that the policy and procedures for public private partnerships have
been developed in consultation with labour unions, private sector interest
groups, the public and with the involvement of Council

 sHecting and providing direction to teams established to implement individud
public private partnerships

* reviewing memoranda of understanding and draft contracts and making
recommendations to Council or the Board on individua public private

partnerships

* edtablishing the criteria for monitoring and auditing existing public private
partnerships

* ensuring that gpproved public private partnerships are being monitored for
compliance with the contract and initiating action in cases of non-compliance

* reviewing and monitoring approved public private partnerships to determine
whether the loca government is getting vaue for money

* enauring that individud public private partnerships comply with the other policies
and procedures established by the locadl government
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Establishing the Required Expertise for Public Private
Partnerships

Depending on the size of theloca government, it may not have many of the
aress of expertise required for a public private partnership. In such cases, it is
important to secure trusted advisors from outside of the organization. The
types of expertise required for a public private partnership include:

overdl expertise in public private partnerships
process management

public finance, indluding cost recovery
privete finance

taxation policy and regulations
accounting

contract law

enginesring

architecture

facility operations

rea estate appraisal

marketing and market andysis

rea estate development

ast evauation

Quantity surveying

communications and public involvement

Required In-House Skills

While many of the required areas of expertise may be represented within the
organization of locd government, staff may require additiond training in key
areas to dlow them to be effective in initiating, negotiating and implementing
public private partnerships. These areas include:

* negotiaion ills

* mediation

* arbitration

* contract law

* project management

* performance auditing and qudlity control
* public process

* private sector finance

* risk management

The most important consderation for loca government is the development of a
leader within the organization who has the ahility to understand and manage the
complexities and dimensions of public private partnerships. While many other
types of expertise can be secured from outside the organization, the
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development of leadership for public private partnerships must come from
within the organization.

4.3 Adopting a Public Private Partnership Policy

Why Adopt a Public Private Partnership Policy?

The ddivery of sarvices through public private partnerships will impact many
exiging policies of loca government. It will aso require the establishment of
new policies to address issues unique to public private partnerships. There are
many reasons for loca governments to establish policies for public private
partnerships, as well asto identify the objectives which they hope to achieve
through their involvement in public private partnerships.

Important reasonsinclude:

» Thereisaneed for aforma policy to provide guidance to loca government
gaff in initiating and evauating public private partnership proposas. A forma
policy adopted by Council or the Board will set out the broad direction as
well as some of the ground rules to guide staff in achieving the loca
government’ s objectives asthey relate to service ddivery.

A formd policy will dlow locad government to communicate its position on
public private partnership to other interested parties, including potentia
partners, labour unions, other interest groups and the public.

What Topics Should be Covered in a Public Private
Partnership Policy?

The scope and content of aformd policy on public private partnership will
vary from one loca government to another. It is concelvable that some local
governments may adopt policies that do not promote public private
partnerships as an option for service ddivery. Others may embrace the
concept enthusiagticdly. If aloca government is considering service ddivery
through public private partnerships, it should consider:

» thetypesof services or projects for which it will congder public private
partnership

» theformsof public private partnership it will consder

» thedegreeof risk it is prepared to accept aswell as how it intends to
manage the risk

* risksitisnot prepared to accept under any circumstances
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» itscriteriafor determining whether public privete partnerships are aviable
method of service ddivery

* itspogtion on conflict of interest for those involved in public private
partnerships

* itspolicy on theinvolvement of stakeholders throughout the process
condstent with legidation, aswell as on fundamenta principles such as
transparency, accountability and inclusiveness

» how itsother palicies will impact on the involvement in public privete
partnerships, including labour, saff, finance, ec.

» thetypesof partnersthat are digible to become involved in public private
partnerships with the loca government

Preparing the Public Private Partnership Policy

The preparation of a public private partnership policy should be the
respongbility of the committee or the department that will be charged with
implementing it. Asaforma policy of the locd government, it should be
considered and adopted by Council or the Board.

An important consderation in preparing the policy is the need for consderable
consultation with affected stakeholders. Given that the policy may impact
various exigting policies and agreements, it is essentid that stakeholders
affected by the new policy be given an opportunity to be involved inits
preparation. Groups and agencies that might be involved in the preparation of
the policy incdlude:

* local government daff

* loca chambers of commerce

* thelocd congtruction industry

* potentid private partners

* locd representatives of professona organizations
* resdents, taxpayers and voters

* labour unions

* other interest groups

Various techniques could be used for consulting with these interest groups. The
scope and extent of the consultation process should reflect the degree of interest
and the importance of the issue in the community or region.

Councils and Boards should be kept informed of the progress in preparing the
policy and should be invited to al meetings and open housesinvolving the
public.
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4.4 Establishing Procedures

The policy on public private partnership will guide loca government staff as
well as externa stakeholders as to how the loca government intends to
become involved in public private partnershipsin the delivery of services. In
addition to establishing a policy, it is aso suggested that the loca government
establish more detailed procedures to provide guidance for local government
saff and potentia private partners. The procedures should address the
fallowing topics:

» an overview of stagesthe local government intends to follow in the process
of establishing public private partnerships

* identification of key persons, committees and sakeholdersinvolved in the
various stages of the public private partnership process and a description of
the roles and respongbilities of those involved

 anindication of the key decisons required a various sagesin the public
private partnership process and identification of who is empowered to make
those decisons

» the requirement for involvement of stakeholder groups, the public and
electors a various stagesin the public private partnership process, including
the requirements for notification and advertising, disclosure of informeation,
procedures for counter petition and assent of eectors consstent with the
Municipal Act

* guidelines for managing the paper flow with particular reference to Freedom
of Information and Protection of Privacy Act consderations
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section

Determining When to
Partner

This section contains guiddinesto assgt locd governmentsin making the
decision on whether to enter into public private partnerships, and to prevent
them from expending considerable resources on public private partnerships
that have little chance of succeeding.

In addition, advice isincluded on how to proceed to a more detailed andysis
of those servicing opportunities that show potentia for delivery through public
private partnerships.

5.1 Reviewing Opportunities for Public Private Partnerships

The potentia for service ddlivery through public private partnerships will reflect
local government policy and expectations. For example, aloca government
may take apolicy position that states public private partnerships should not be
consdered at dl or consdered only in specid circumstances. At the other end
of the spectrum, the local government may undertake a systematic review of
how it presently delivers services to assess the relevance of public private
partnerships to both existing and future service delivery.

Irrespective of the position they ultimately take, locad governments need to
carefully consider the relevance of public private partnerships to the ddivery of
sarvicesin thalr communities, in particular, to:

* sarvices currently being provided
» future services the local government is contemplating
» unsolicited proposals advanced by the private sector

Current services and public private partnerships

Locd governments may encounter res stance when considering public private
partnerships to change the way existing services are ddivered. There may be
generd public resstance to change, particularly if aloca government has
provided high qudity and efficient service. Those benefitting from the service
may fear adecrease in sarvice, an increase in the price of the service, or both
with the involvement of a private partner. There may aso be resistance from
locd government staff and labour unions threatened by potentia changes and
the possible impact on job security, wages and benefits.
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On the other hand, if the local government’ s performance has falen short of
expectations there could be public support for changes to the method of
exiging service ddivery. There may aso be greater support for expansion or
upgrading of existing services to provide a higher qudity service.

A key issue loca government must address before considering public private
partnerships is the true cost of providing existing services. Many loca
governments lack benchmarking tools, such as accurate accounting for unit
costs and other costs associated with providing aservice. Thisissueis
discussed in more detail later in this section.

Future services and public private partnerships
Locd governments may aso consder public private partnerships for the
delivery of future sarvices, for example:

* new types of services not presently provided in the community
» modification of exidting servicesto provide ahigher leve of servicing
(e.g., water treatment)

Future servicing initiatives will generdly be identified in:

* long-range financid plans

* drategic servicing plans where these have been prepared

» officdd community plans

* sarvicing studies or Strategies related to specific types of services

The public and other stakeholders may be more prepared to consider public
private partnerships for services that are not presently provided or for
modification and upgrading of existing services. Thiswould be particularly
evident in cases where the provision of new or upgraded services may not be
possible or feasble under conventiond service ddivery.

Unsolicited proposals and public private partnerships

Private sector proponents may submit unsolicited proposas when they believe
that they can provide a service to the benefit of the public, the loca
government and to themselves.

It isrecommended that local gover nments not consider unsolicited
proposalsfor the following reasons:

* The benefits of public private partnershipsis that they take advantage of
competition among private sector partners. Unsolicited proposals cannot be
compared to proposas from other potentia private partners.

 The potentia for perception of bias and unfair procurement proceduresis
greater with unsolicited proposals.
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» The Municipal Act requires public accountability and trangparency in
structuring public private partnerships. Unsolicited proposals may not fare
well in the public process.

5.2 Overall Criteria in Determining Public Private Partnership
Opportunities

In reviewing the potentia for public private partnerships, the key variable isthe
loca government’s policy asit rdatesto service delivery in genera and public
private partnership specificdly. The policy will determine the criteriato be
applied, the weighting of the various criteria and the extensiveness of the
review itsdf. In addition to the policy of loca government, it is clear that some
sarvices lend themsalves more easly to public private partnerships than others.

After determining which services show promise for public private partnerships,
loca government will need to assess the forms of public private partnership
best suited to these opportunities. Specific questions to address include:

» What are the potentid obstacles and congtraints for these public private
partnership opportunities?

» What are the experiences of other local governments?
» Would the private sector be interested in these opportunities?

* Ispublic private partnership the best method to deliver these services or
fadlities?

Considerations, Obstacles and Constraints

To determine the potentia for a public private partnership, local government
will need to address various congderations. These include:

* locd government policy
* the legidaive authority

* the taxation framework
* reporting and accounting
» financid isues

* Local government policy
As dated earlier, the local government’ s policy for the provison, financing
and cost recovery of services will be akey factor in assessng whether public
private partnerships are seen as an accepted approach to service ddivery.
The policies established by loca government will be based on the values and
objectives of the community and the dected Council or Board. They will dso
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form the basis for the local government’ s plans and Strategies for the
provision and financing of services.

If public private partnerships are not seen as a viable or accepted approach
to service ddivery based on fundamenta vaues and palicies, it is clearly not
in the community’s best interest to proceed with individud public private
partnerships. More commonly, local governments will establish policies that
identify the circumstances (e.g., type of service, component of the service
system) under which public private partnerships may be considered.

In addition to loca government’ s servicing and financing policies, they must
aso congder the implications for other policies, induding land use and
development, human resources and economic development. Efforts should
only be directed toward advancing proposas that are consstent with
established local government policies.

Legislative authority

The legidative framework set out in the Municipal Act provides
condderable flexibility for loca government to enter into public private
partnerships. There are, nevertheess, constraints and procedura
requirements that will impact the ability of loca governmentsto enter into
public private partnerships. (The legidative authority for public private
partnerships was discussed in section 3 of thisguide.)) Loca government
must aso adhere to other provincia and federd statutes.

Taxation framework

In determining whether an opportunity is suited to a public private
partnership, the locd government should recognize the interests of the
possible private sector partner. One of the incentives that will attract private
partnersis the ability to minimize the amount of tax they are required to pay.

Locd government has the authority to exempt from municipa property taxes
the “public useg’ portion of property subject to a public private partnership
agreement. In cases where the local government provides an exemption, it
can request amatching provincia property tax exemption.

Also to be consdered is whether any or al partners are subject to the
federal Goods and Services Tax (GST) and the BC Provincid Sales Tax
(PST). The private sector partner will want to ensure that it is entitled to
input tax credits (ITCs) for GST purposes as they relate to the project. If
goods and services are for an “exempt supply,” ITCswould not be avallable.
Examples of exempt supplies, asthey may relae to loca government
partnerships, includes certain supplies for drainage, sewage and water supply
systems.

In cases where the private sector partner finances an infrastructure project,
interest incurred as aresult of thisfinancing is generdly deductible for tax
purposes. Interest incurred during the construction period must generdly be

40

MAY 1999



capitdized for tax purposes. Property taxes paid are generally considered to
be a component of construction period soft costs for that period, therefore
requiring that those amounts be capitdized.

Financing cogts, such as commitment fees and guarantee fees, are deductible
on agraight-line basis over a period not exceeding five years.

If the private sector partner isthe owner of the project, or has aleasehold
interest in the project for income tax purposes, capitd cost dlowance
(CCA), aform of depreciation, is likely deductible in computing income for
tax purposes.

Reporting and accounting

In addition to taxation consderations, local government should aso consider
accounting and financid reporting consderations that apply to public private
partnerships.

Public sector accounting standards are dill evolving in the area of public
private partnerships. The specific accounting treatment should be determined
by the entity’ s accountant at the time any arrangement is proposed.

For more information on financid reporting and accounting, please refer to
Appendix 1. Please note that the following accounting implementation issues
are current as of the date of this guide.

The Accounting Recommendations issued by the Canadian Ingtitute of
Chartered Accountants (CICA) are the primary source of “generdly
accepted accounting principles’ (GAAP) and apply to profit oriented and
not-for-profit organizations (NFPs).

The public sector (federd, provincid/territorial and local governments, and
entities accountable to them and which they own or contral) is expected to
follow the Accounting Recommendationsissued by CICA’s Public Sector
Accounting Board (PSAB). The Public Sector Accounting and Auditing
Handbook does not yet have the authority of GAAP; but implementation of
Its accounting recommendations is being encouraged at the locd government
level by the Ministry of Municipd Affars

Loosdly defined, public private partnership arrangements range from leases,
contracts of services and infrastructure financing, to government partnerships
involving jointly controlled operations, assets or organizations. The nature of
the arrangements will dictate the appropriate accounting trestment in the
financid statements of the loca government. The specific arrangementsin
each case will need to be tested againgt the relevant accounting
pronouncements to determine whether the loca government’ sfinancid
reporting objectives are achievable.
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In structuring these kinds of arrangements, care must be exercised to ensure
that there is a business purpose to involving the private sector and that the
arrangements reflect substance over form.

The rdevant accounting treatment for various types of public private
partnership arrangements (broad definition) is as follows. Readers are
cautioned that the information is generd in nature and subject to the specific
characterigtics of the various forms of arrangements, including capital and
operating leases, service contracts, government partnerships and government
busi ness partnerships. These arrangements are set out in Appendix 1.

For executory contracts such as operating leases and build-own-operate
agreements with unrelated parties, the loca government’ s costs will be
recorded as incurred without any balance sheet impact. Capita leases and
certain arrangements, such as Build-Own-Operate-Transfer (BOOT)
contracts, involve asset ownership that may have ba ance sheet accounting
requirements. Commitments and contingencies associated with these
arrangements would be disclosed in the notes to the financid statements.

For exchange transactions such as management contracts, outsourcing of
sarvices and privatization, and for shared-cost arrangements, costs are
recorded as incurred, with gppropriate disclosure of commitments and
contingencies.

For government partnerships involving joint control by the local
government, the local government will proportionately consolidate the
asts, liahilities, revenues and expenses, other than for government
business partnerships that will be accounted for on the modified equity
basis, using the loca government’ s share of the partnership.

Financial issues

Loca government needs to consder arange of financing issues before
proceeding with a public private partnership. Financia issues that should be
consdered prior to implementing a public private partnership project include:

Can private sector financing compete with public sector financing for the
type of service or project being considered?

What is the effective cost of borrowing?

Can private sector companies be bonded for a project of thistype and
magnitude?

Are there any senior government grants available for projects of this type?
Are partnerships eigible for such grants?

Isthe project financidly sdf-sufficient or can it become sdf-sufficient?

What support mechanisms are the public sector prepared to make
available (e.g., recourse financing, subsidies, supplies, equipment)?
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- Isit possible to define an equitable and appropriate rate-setting
mechanism?

- Isthefinancing structure without recourse to the local government?

5.3 Do the Benefits of Public Private Partnership
Outweigh the Costs?

A review of the possible obstacles and congtraints to public private partnership
may eliminate it as an option for ddivery of aparticular service or
infrastructure. If the obstacles and congtraints can be satisfactorily addressed,
there are ill a number of other considerations before proceeding to
implementation. The firgt of these is whether the benefits of public private
partnership outweigh the cods.

There are two steps that should be followed in ng the benefits and costs
for the use of public private partnerships.

1. Theloca government should establish the true cost of providing a service
(erther exigting or proposed). Thisis caled benchmarking or shadow
bidding.

2.The benefits and costs should be systematically analyzed considering both
quantifiable costs and benefits, and other non-quantifiable measures.

The establishment of benchmark costs requires that the true costs of providing
the service by the loca government are quantified. These include both capital
and operating codts, such as:

» direct cogts of providing the service, including sdaries, wages, benefits, office
space, equipment, capitd equipment and insurance

* indirect costs, such as corporate overhead

» financing codts, including debt service costs and interim financing

The benchmark costs should reflect dl relevant costs so that the public private
partnership option can be compared fairly.

Where the loca government is congdering provision of anew service where
cost information does not exist, benchmark costs must be projected. The
projected costs for in-house ddlivery of anew service should be based on the
cods of providing smilar services by the local government and cost data from
other loca governments dready providing the service.

Once the benchmark cost of providing a service has been established, the locdl
government has a number of choices. It can adjust its approach based on the
andysis and continue to provide the service without a private partner. If it
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believes that the potentid for a public private partnership ishigh, it can
undertake amore systemétic review of the benefits and costs of proceeding
with a public private partnership.

Unitil the private sector responds to a proposal cal for a particular service, the
true codts of a public private partnership will not be known. These costs
indude:

* the cogt of etablishing the partnership, including dl interna and externd

costs (eg., outside expertise, legd fees)
» the cost associated with managing the contract including performance audits

As public private partnerships become more prevaent, cost data may become
more reedily available to loca governments.

Cogts and benefits other than grictly financia ones should aso be considered
in the anadlyss. These include:

« thetransfer of risk (that could be both a benefit or acost)
* loss of control
* loss of efficiencies during the transfer

5.4 Is this a Project the Private Sector will be Interested In?
Another important consderation for local government is the potentid interest of
the private sector in the proposed public private partnership. The private
sector will be interested in providing some services more than others, and
taxation and financia congderations will be fundamenta issues for the potentia
private partner.

Generdly, the private sector will be most interested in those services with:
 unmet demand

* revenue generating capability

* revenue development potentia

 demongtrated project viability

» demongrated strong political commitment to the project by loca government
Also important, but less criticd, are opportunities for:

» technology development

* expandon of service

An important issue in attracting a private sector partner is how the local
government intends to ded with risk transfer.
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The degree of risk to be trandferred to the private partner will determine the
extent of the return or reward required by the private partner. The more risk,
the higher the expected return. The private sector will not be interested in
opportunities in which the local government is unable or unwilling to offer
rewards that are commensurate with risks the private sector may be required
to accept. Proposals for public private partnerships that do not balance risks
and rewards between the prospective partners have limited prospects for
proceeding. The issue of balance to the private sector is based on market
conditions and other opportunities for investment.

Another congderation for the private sector isthe bottom line. Ultimately, the
private sector will need to confirm that the financid rewards are consstent with
the degree of risk that it is being asked to assume,

Various market factors will need to be consdered, including existing and future
demand for the service (price, future market conditions and the scale of the
project). Smple cash-flow andyss can be used initidly to determine whether
there may be private sector interest in specific projects.

There are various types of financid andys's used to determine potentid interest
on the part of the private partner, such as net present vaue, return on equity or
return on investment. The basis of the andys's should be life-cycle codts.

The mogt critical issue from the perspective of the potentid private partner will
be whether there is an adequate return to cover the potentid risk.

5.5 The Decision to Begin the Implementation Process

Through systematic andyds, local governments will be able to identify the
exigting services or proposed servicing initiatives they can consder for ddivery
through public private partnerships.

Given the reaults of the analyd's, there may be numerous sarvicing initiatives
that could proceed as public private partnerships. Local governments should
assess their capabilities and set priorities based on their cgpabilities to manage
numerous initiatives and to respond to public demands for success.
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Implementing Public Private
Partnerships

The previous sections provided an overview of public private partnerships,
identified how local government should establish an internd framework for
involvement in public private partnerships, and set out procedures for
identifying potential public private partnership opportunities.

This section provides guiddines to assst locd government in preparing for
those public private partnerships selected for implementation. Guiddines are
provided for the following:

* establishing the project team

* refining the scope of the project

» sdecting the preferred procurement process and evauation criteria
* establishing a schedule for ddlivery of the service

* desgning a public involvement or communications srategy

* obtaining the necessary gpprovals

6.1 Establishing a Project Team

Thefirgt step to implementing a public private partnership is the establishment
of aproject team. The project team will be responsible for the public private
partnership from its planning stage, through the development of a Request for
Proposals (RFP), to the award and completion of a contract and findly, could
aso beinvolved in monitoring the performance of the private partner. Note,
however, that the project team should not be directly involved in the selection
of the successful proponent. Thisissueis discussed in section 7.5 of this guide.

The project team should consst of local government staff with adirect interest
in the project. The leader of the project team should be someone who has a
thorough understanding of public private partnerships and the processto be
followed. It is aso important to have someone as part of the team who has a
thorough understanding (technica or otherwise) of the service to be ddivered.

In some cases, it may be beneficia for the local government to engage
expertise from outsde the locd government to lead the process. This ensures
that the individua responsible for the public private partnership hasan am’s
length rdationship to the local government with no bias. It isimportant for the
local government to ensure that this person and the project team have the
necessary authority to undertake the project. Lack of authority will delay
completion and can lead to alack of respect and confidence on the part of the
private sector.
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Requirements for establishing the project team include:
* A process manager must be chosen to lead the team.

* The necessary technical expertise must be available to guide the project
team. This becomes extremely important for the loca government and the
private sector in the development of the RFP, evauation criteriaand
negotiation of the public private partnership later on in the process.

« All project team members must be able to devote enough time to the project
to guarantee that it stays on track.

» There must be no conflicts of interest on the part of any members of the
project team.

* A communications protocol and the reporting reaionships with senior
loca government staff and the Council or Board must be established.

 Theneed and type of outside technical advisor s required throughout the
process must be determined.

The Canadian Council on Public Private Partnerships indicates that acquiring
the services of outside technica adviceisabest practice for loca government
looking to enter into a public private partnership, for a number of reasons.

» Consultants can offer arm’ slength advice. A consultant cannot become a
potential partner placing abid on the project after the RFP has been
developed, therefore the advice will come with no vested interest.

* Outsde technica advisors can keep the local government apprised of the
evolving legd, financid, policy and other aspects of public private
partnerships. This type of expertise may not be available from within alocd
government.

 Strong outside advisors can assis the loca government in the devel opment
of the RFP and in the negotiation process. This brings credibility to the loca
government’s commitment to the public private partnership.

Technicd advisors can ultimately save the loca government time and money
due to their expertise in these types of arrangements. They know what to
watch for in developing an RFP aswell asin contract negotiations. This
expertise leads to respect and a balanced negotiation Stuation that can often
lead to the “best dedl” for alocal government with a private sector partner.
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6.2 Refining the Scope of the Project

Once the project team has been established, itsfirst task is to refine the scope
of the proposed public private partnership project. Thiswill dlow for afull
accounting of the expected project costs (usudly caculated based on the loca
government completing the project on its own) and will form the basisfor the
development of the RFP. The following sections discuss how the project team
can refine the scope of the project.

Conducting a Needs Assessment

The project team’ s main focus in a needs assessment is to define the service
needs and to determine the objectives to be achieved through the public
private partnership. These objectives must be quantifiable, measurable and
specific in order to assist in andysis and the future preparation of an RFP.

When the project team has completed the needs assessment, the objectivesto
be achieved through the public private partnership should be clearly
established.

In the end, the needs assessment will guide the development of the RFP to
which potential partners will respond. For this purpose and for future
monitoring after the completion of the project, it is extremely important thet the
loca government’ s needs and objectives are clearly stated.

Risk Allocation

A magor component of any public private partnership is risk dlocation. Who
will assume risksin the delivery of a service or in the congtruction, operation
and maintenance of infragiructure is often the centra question in apublic
private partnership. The project team should attempt to reduce risks to the
best of its ability. However, risks are inherent in most loca government
projects and servicing initiatives.

There is some debate as to how much risk should be transferred from the
public to the private sector in these types of partnerships. Generdly, the more
risk transferred to the private sector partner, the more financia reward the
private partner will demand. Risk should be dlocated to the party who can
best assumeit.

From the stlandpoint of the loca government, there are severd politica risks
that need to be addressed. These include:

* loss of control in the provision of infrastructure or in the delivery of aservice
* potential reduced service qudity for service users
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There are dso anumber of other risks inherent with infrastructure or service
delivery projects that need to be analyzed and understood by both public and
private sector partners. Examples include risk associated with:

» fire, flood, etc.

» changesin financing costs

* reduced demand for service or failure of demand to increase as projected

* dedgn errors

» congruction-related problems, including failure to meet the schedule and/or

quality issues

ownership transfer

environmentd ligbility

non-compliance with regulations and permits, or changes in regulations

employment practices and changesin labour legidation

performance monitoring

technology issues (fallure of exigting technology, inappropriate choice of

technology)

» force mgeure (that is, deding with mgor change arising beyond the control
of either party, including acts of God, natura disasters, court orders, war)

* insolvency of private sector partner

« inflation/currency strength

» value of assets at end of partnership, change of ownership

Thislig of risksis not exhaudive. It isintended for loca government to
understand that there are anumber of risks that can be shared between the
public and private sector partner. How these risks are shared will be largely
determined by who is best able to assume these risks at the least cost.

Components of Service Delivery to Include
in Public Private Partnerships

Asindicated earlier in this guide, the various forms of public private partnership
are components of the service deivery they address. For example, desgn-
build does not encompass the operation and maintenance of the service. The
project team must decide which components of a servicing initiative are best
addressed through a public private partnership and which are best undertaken
by the locd government. The project team should consder the following
questions:

* Project design - Can the private sector bring more innovation and efficiency
to the design process than the loca government? Thisis an important
congderation. The objective should be to develop designs that provide value
for money and lower overdl life-cycle costs of the project, not only the
capita cost.
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 Procurement and construction - Who can secure goods and services
required for the project or servicing initiative most quickly and competitively?
Who isin the best position to congtruct the facility?

* Financing - Who can secure the most competitive financing?

» Ownership - Who should own the facility or service? Do the benefits of
public ownership outweigh the benefits of private ownership?

» Operations and maintenance - Who isin the position to operate the
service chegper and more efficiently? Will theinclusion of operations or
maintenance as part of the public private partnership enhance the origind
objectives of theloca government?

» Marketing - Who would do a better job promoting the use of the service?

Many of the components of service ddlivery are logicaly bundled together,
such as design-congtruction, ownership-financing, and operations and
maintenance. It isimportant to consder bundling to determine whether
combining various components leads to greater value for money than providing
individua components. However, the project team should investigate each
component of service ddlivery on its own terms.

The choice of which components of service ddivery should be provided will
determine the form of public private partnership to be used.

In sdlecting the preferred form, it is dways important for the project team to
confirm that the approach is consstent with the overdl policies of the loca
government relaing to:

 ownership of services and facilities
* impact on locd government staff

* risk management

» financid policies (eg., deht)

* economic development

The project team should also bring other considerations to the discussions,
induding:

* opportunities for land swaps
* opportunities for projects to serve multiple objectives (e.g., multi-use
fadlities)
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Budget Refinement

Before aproposd cal isissued, the project team needs to determine or refine
the project’s budget. In many cases, thisis completed by determining what the
project would cost if it were built Srictly by the local government. This process
is used for anumber of reasons.

* It will determine if apublic private partnership will actudly save money for
the local government. Unless a proponent’ s solution is innovative and would
result in a sgnificant improvement in service or cost savings, it is unlikely that
alocd government will participate in a public private partnership
arrangement.

* It will provide potential partners with a*benchmark” on which they need to
improve in their proposals. Again, if the proposa comesin at a higher cost
than proposed by the local government, the expectation isthat the private
partner will provide an improvement in qudity of infrasiructure or service for
users.

* [t will determineif thelocd government can afford to beinvolved. If thelocd
government cannot build a much-needed project on its own, assstance from
the private sector may be required.

The preparation of benchmark costs would build on the preliminary
benchmarking of costs described in the previous section. In preparing a
“shadow bid,” the project team may wish to undertake additionad work to
provide a sound cost estimate for the project or servicing initiative. This may
mean undertaking some preliminary desgn work, vauation of property (where
land is required), research on recent construction costs and operating costs for
amilar fadilities in other communities, or other activities depending on the
nature of the service.

A clear ddineation should be made between what are considered capita costs
and operating/maintenance costs to avoid confusion later in the process.

Cogts are not the only condideration. The local government must dso
benchmark qudity of service, technology and implementation time.

The preparation of a“shadow bid” will alow the project team to evaduate and
compare proposals from potentia private partners on afar and equitable
basis. More often than not, local governments do not make a full accounting of
the cost involved in providing a service. Adminigtration, overhead and

mai ntenance costs can often be separate budget items. These codts are then
not directly attributed to the services that create them.
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When the true or actual cost of an infrastructure project or aserviceis being
analyzed for benchmarking, the following components need to be examined in
detail:

* program-associated capita costs

» sdaries and benefits of dl employees directly involved in the provison of the
srvice

» dlocation of the sdlaries and benefits paid to administrators, accountants and
human resources employees who dedl with the specific service

» proportion of overhead incurred by the service through space needed in the
loca government building, use of a centrd accounting system, payrall,
engineering department, procurement, clerica daff

« telephone, fax, courier, Internet, computer network costs

e traning

* utilities

* office equipment

* postd costs/courier expenses

* codt of office supplies used

* advertisng and promotion costs

* public relations costs

* travel, med's and accommodation alowances

* cost of outsde consulting contracts

In infrastructure projects, both capital and operating costs must be considered
in developing a benchmark cost. These costs are presented in the following
table.
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(Fig. 6.2.1) Infrastructure Capital and Operating Costs Required for Benchmarking

Capital Costs Operating Costs

* land vaue

* preparation of the Site

* pre-design of the infrastructure

* detailed design of the infrastructure

* congtruction costs

* contingencies

* professond fees

* advertisng fees

* tendering fees

* ingpection and testing

e commissoning

* furniture and equipment

* interim finance cogts

* cogt of borrowing through Municipa Finance
Authority

* insurance

* performance security

* start-up costs

* avaladle capitd funding programs

* taxation

* maintenance

* grounds

» mechanicd sysems servicing

* communication Syslem sarvicing

o utility cogts

* audit fees

» adminigration fees

» sdaries and benefits for associated municipa
employees

* insurance

* capitd repars

* capital upgrades

* reserve fund required for facility

* furniture and equipment reserve

Basic Conditions Expected in a Partnership

The basic conditions expected in a partnership must be included in the RFP
document. They will form one of the building blocks on which proponents will
build their submissions. The project team should consider the following aspects
of the proposed public private partnership and establish the requirements of the

loca government:

« preferred length of the partnership

 ownership of assets during and after the partnership

* treatment of public employees who may be displaced by the partnership

» performance specifications, sandards and expectations, including the roles
and respongibilities of both partners

* how both partners performance will be measured

adefinition of an “adequate rete of return”
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* profit and cost sharing provisons

* performance bond requirements

It isimportant for the local government to keep in mind that these conditions
are not st in stone. Rather, they are subject to change in the negotiation
process with the preferred partner. These conditions provide an indication to
prospective partners of what the loca government is seeking in the partnership
arrangement. The project team must give serious thought to how these
conditions are worded. The wording can encourage private sector partnersto
respond and submit a proposal, but can aso dissuade some prospective
partners from submitting proposals. Wording should be conducive to achieving
the gods of the loca government in terms of soliciting proposds.

6.3 Selecting a Procurement Process

In this guide, two procurement processes will be examined and compared in
Stuations where a public private partnership is proposed for implementation:

* Request for Proposals
* Invitation to Tender

Request for Proposals

A Request for Proposals (RFP) can be used when the project team knows
what it wants to achieve, but would like prospective partnersto use their
experience, technica capabilities and cretivity to identify how the local
government’ s objectives can best be met. One of the main differences between
an RFP and an invitation to tender isthat in an RFP, the lowest bidder does
not aways gain the contract. Rather, the local government is seeking valuein
the proposd. Vaue comes in anumber of forms. In the case of submissonsto
an RFP, vaue can come through the creation of operating efficiency, cost-
saving measures, or innovations that ater existing processes to creste better
efficiency and cogt savings.

The Request for Proposal's can be issued through either a one-stage or two-
stage process.

* One-Stage Process
A one-stage RFP process for selecting a private partner can be issued to
select parties known to the local government to have the capatility to be
successful partners.

A one-stage process may be appropriate for aloca government in a number
of drcumgtances, including:

54

MAY 1999



- When only alimited number of suppliers have the resources and
capabilities to be a successful partner.

- The project must be implemented under atight timeframe.

- A limited number of potentia private partners means that proponents have
a better chance of gaining the contract. This provides incentive for private
partners to undertake the considerable expense of submitting a proposal.

- Theloca government is not able to spend alarge amount of funds on the
Process.

Two-Stage Process

The two-stage RFP processinvolves an initid stage that screens potentid
partners. Generdly, thisfirst sage involves the issuance of aRequest for
Expressions of Interest (RFEI) or aRequest for Qualifications
(RFQ). This screening alows the project team and the evauation committee
achanceto initidly consder awide range of proponents and then to narrow
the field to those most qudified.

The RFEI approach is used where loca government has identified its
objectives but may not have fully defined the project or service to be
delivered. The RFEI isintended to provide locd government with sufficient
information to draft a clear RFP. After expressions of interest have been
recelved, the project team may decide to hold a meeting with proponents
where the proposed public private partnership is discussed in more detail.
Partnerships and aliances between private sector firms could form at these
mesetings. This reduces the potential number of submissons received at the
RFP stage.

The use of RFEIS can assst local government in two ways:

- it reduces the time and expense involved in evauaing alarger number of
proposals
- it improvesthe qudity of proposas

Following the meeting with potentid partners and using the submissions
received in response to the RFEI, the project team isin agood position to
draft a clear, well thought-out RFP. In this sense, the RFEI isused to gain
information to help in drafting the RFP.

A RFQ isused for different reasons and in response to different
circumstances than an RFEI. The RFQ is used in Situations where the locd
government and the project team have amore defined project but do not
know if there are any private sector partners with the resources, experience
or interest to undertake the project.
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The RFQ document is more specific than the RFEI document. The RFQ
document generaly seeks information pertaining to a potentid partner’s.

- name
qudifications

relevant experience

- management experience

- project management track record

- financia resources

- long-term financia stability and company viability
- references

The RFQ processis not designed to gain answers as to how the project will
be completed. Rather, the RFQ processis used as a shortlisting tool to pre-
quaify sdlected potentid partners who will then receive the RFP.

Loca governments should use the two-step process in the following

gtuaions

- where qudified firms would not take the time and expense of preparing a
response to an RFP if there were too many other firms submitting

- thereisan advantage to initidly inviting alarge number of firms and then
narrowing the field to those most qudified

- the required proposa will be time-consuming and expensive for the
proponent to prepare

- the project islarge and complex and the local government’s evaluation
pand will need time to fully examine and eva uate the proposals

- the RFP process will involve the divulgence of informetion thet is sengtive
or even confidentid—uwith alimited number of firms receiving the RFP, the
number of people with access to this information can be limited and
monitored

The Canadian Council for Public-Private Partnerships notes that responsesto
RFPs (as well as RFEIs and RFQs) are cogtly in terms of time and
expenditures for the private sector. As such, local gover nment should never
use the RFP process when thereisno real commitment to delivering a
project through the use of a public private partner ship.

More information about the RFP process can be found in section 7 of this
guide.

56

MAY 1999



Invitation to Tender

When an invitation to tender isissued, the loca government generdly knows
exactly what it wants and how it wants to achieve its goas. Mogt often the
tender isissued and the lowest bidder is awarded the contract.

In the process of establishing goals and objectives and determining the costs of
providing infrastructure, the project team can sometimes define exactly what
needs to be accomplished. This determination usually includes a definition of
the needs of the local government and how these needs are to be met. In these
ingtances, it may be advantageous for the local government to consider an
invitation to tender. Thiswill reduce the cogt involved in developing a public
privete partnership. However, this may limit the loca government’s
opportunities to view other, more efficient cost-saving options for delivery

of the service.

6.4 Establishing the Schedule

Before requesting proposdls, the project team should establish the schedule for
the project or sarvicing initiative as well as establishing key milestones. The
schedule should dearly reflect the locd government’s own timeframe for
completion of the project or initiation of a service.

The schedule should include the following key milestones:

* Activities to be carried out by the local government in requesting and
evaluating proposals
- securing required approvals prior to the proposa cdl (e.g., by Council or
the Board)
- sdecting the evauation team
- drafting and advertiang the RFEI/RFQ
drafting and advertisng the RFP
evauation of the RFP
information meetings with proponents
public meetings
meetings with Council or the Board
- sdection and notification of successful partner
- debriefing of non-successful partners

* Activities related to negotiation of contract
- sdection of negotiating team
- drafting and findization of Memorandum of Understanding
- public process including advertisng, notification, disclosure of
agreements, counter petition process and assent of electors
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- preparation of contract documents
- rdtification of draft contract
- securing of financid approvas (Council, the Board, regulatory agencies)

* Project rollout
- project/service initiation
- congtruction milestones (if gpplicable)
- completion of congtruction (if applicable)
- commissioning of sarvice

6.5 Stakeholder Involvement

One of the more important considerations the project team must addressis the
preparation of awell-conceived consultation program with key stakeholders.
The potentia for successful implementation of a public private partnership is
greatly diminished if such aprogram is poorly concelved and executed. The
benefits of involving the stakeholders early, as wdll as throughout, the process
are many.

» Thefear of change and the unknown can be managed by providing an open,
transparent process where stakeholders are involved in a meaningful way.

 The public private partnership proposa can be shaped to better meet the
needs of the end usars as wdl asto reflect the concerns of other
stakeholders.

* Innovative and cogt-effective ideas and concepts may be identified in the
course of the consultation program.

» The"other” partners - namely the end users and those involved in providing
the service - are brought into the process and their objectives, concerns and
needs can be identified and addressed in the public private partnership.

The project team should prepare a consultation and communications strategy
that involves dl of the key stakeholders at gppropriate timesin the process.
Key gakeholdersinclude:

 Councils or Boards

* loca government daff

» the public or end users of the service

* goecific user groups

* unions

* gpprova agencies

» other agenciesinvolved in the provison of the service (eg., lending
inditutions)
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The strategy should facilitate two-way communication between the locdl
government and the affected stakeholders. Various methods of disseminating
information and receiving responses should be provided in the strategy. The
drategy should include the following:

» objectives of the consultation and communications strategy

* identification of key stakeholder groups and their interestsin the
project/sarvicing initigtive

« the key milestonesin the project/servicing initiative where consultation and
communication is required or desirable

» the timeframe and points in the process where the involvement of various
stakeholdersis required

» the overd| approach and methods to be used for informing the stakeholders
aswdl as receiving input from them (an overview of possble methodsis
provided in Figure 6.5.1)

» the involvement of the mediain the communications process

* how datutory reguirements will be met, including natification, advertiang,
disclosure of agreements, counter petition and elector assent

The extent of the consultation program should reflect the scope of the project
and the exigting or expected interest in it by stakeholder groups. Larger, more
controversid projects should be accompanied by an extensive consultation
program that incorporates a variety of approaches and methods over an
extended period of time. Smaller or less controversad projects may not require
the same leve of effort.

Stakeholders should be involved as early as possible in the processto avoid
difficulties at later Sages.
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(Fig. 6.5.1) Methods of Public Involvement

Communication Consultation

* print media (newspaper advertisements,

flyers, direct mailings, newdetters)

* radio advertisements
* TV advertisements, cable access TV

programs

* public meetings

* dedicated phone line
* Internet web dte

* informéation centre

* Open houses

surveys (questionnaire, telephone)
Internet web ste

dedicated phoneline

open houses
workshops/seminars

public meetings
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Selecting a Preferred
Partner

Once the project team has prepared the strategy for implementing the public
private partnership, its attention focuses on sdlecting the preferred private
partner. The steps required to salect the private partner include:

* issuing a Request for Expressions of Interest (RFEI) or Request for
Qudifications (RFQ)

* evauating the RFEI and RFQ submissons

¢ issuing a Request for Proposals (RFP)

* evduating the RFP submissons

* sdecting the preferred partner

7.1 Documenting and Recording the Selection Process

It isimperative when seeking a qudified private sector partner that local
government accurately document and record the selection process. At the
minimum, this documentation and recording of proceedings in the selection
process should include:

» the names of dl respondents to a Request for Quaifications (RFQ), a
Request for Expressions of Interest (RFEI) and a Request for Proposal
(RFP)

* reasoning behind the elimination of potentia partners a each stage of the
evaluation process

minutes of dl metings

* areview of how each of the bidder’ s submissions was compared and
evaluated at the RFQ, RFEI and RFP stages of the process

al information that was disclosed in response to questions or requests for
information from potentid partners and how the requests were handled

Maintaining these documents and recordsis essentid as it ensuresthat the

selection process was fair, open and transparent. Not only does this build trust
with the private sector for future partnership opportunities, but aso confidence

from condtituents who will be the end users of infrastructure or sarvices
provided by the public private partnership.
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7.2 Issuing a Request for Expressions
of Interest and Request for Qualifications

Onceit is determined that a project or servicing initiative could be attractive to
both the private and the public sector, theloca government must undergo a
process of determining a suitable partner. In these Stuations, the loca
government may wish to consider issuing an RFEI or RFQ. (Thistopic was
introduced in section 6.4 of thisguide.)

At this stage the local government can use either an RFEI, an RFQ, or both.
The sdlection of the process will be contingent on the local government’s
knowledge and understanding of the issue at hand.

» An RFEI isusad when the local government has a generd idea of what it
hopes to achieve through a public private partnership, but does not know
how to achieve the end god. In this case, the local government islooking to
the private sector for innovative and cost-saving ideas before drafting the
Request for Proposals.

* An RFQ is used when the project gods are well-defined by the local
government but there is some uncertainty as to whether there are any private
sector partners who may be interested and have the skills to undertake the
inititive.

Generdly, the main difference between the two processesis that the RFEI can
be usad as an information-gathering tool prior to drafting an RFP, whereas an
RFQ is used to shortlist qudified private sector partners.

Depending on the nature of the project, a combined RFEI and RFQ can be
used to achieve both the goals described above.

The RFEI or RFQ processisimportant for loca government becauseit can
serve to screen potentid partners. In many Stuations, it would be extremely
time-consuming and costly for loca governments to evauate al proposals
received after an RFP. The RFEI or RFQ process alows the local government
to narrow the field prior to issuing an RFP to the selected potentia partners.
These processes may aso dlow theloca government to prepare more
indghtful RFP documents that will be beneficid to both the potentia partners
and to the achievement of theloca government’s godls.
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The screening process is also a courtesy to the private sector. If three bidders
are chosen and issued an RFP, the salected private sector bidders are much
more likely to invest time, resources and innovation into preparing a proposa
than if ten proponents are selected. A select few bidders at the RFP stage
gives those preparing proposals a reasonable chance of being sdlected. The
RFQ process is much shorter than preparing a full RFP and can save
consderable financid and time expenditure by unqudified private sector
respondents.

Drafting and Content of the RFEI or RFQ

The Canadian Council for Public-Private Partnerships (C2P3) has completed a
publication entitled “ Best Practices Guiddines for Initiating Contracts and
Contracting with the Private Sector”. In this publication, C2P3 recommends that
in developing the RFQ, RFEI and RFP, locd government should generdly engage
outside technical, legd and financid advisors.

A variety of reasons are cited for this measure:

» many of the issues involved will be new to loca governments and host
governments will benefit from the advice of impartid outsde third-party
advisors

* project bidders will be advised by experienced, pecidized counsd (legd,
financid, technica and process consultants) throughout the process

» the presence of advisors will lend credibility to the host government’s
negotiaing position as the proposd evolves

* the presence of experienced independent advisors with sufficient stature will
bring credibility and reputation to the process and alow host governments to
meet criticisams rdating to fairness or otherwise

Following consultation between the local government and experienced
professond advisors, the RFQ or RFEI can be drafted. Generdly, these
documents include;

» theloca government’s objectives in seeking a public private partnership
adescription of the existing service and the budget framework (if applicable)

» the nature of the proposed partnership (if it is known to the loca
government)

» the contribution and expectation of the skills the preferred partner will bring
to the partnership

* mandatory submisson requirements and ingtructions to respondents
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» the evaduation scheme including weightings, points or other consderations
that will be gpplied to each dement of the evauation

« the full extent of the selection process, including timetables

Advertising the RFQ or RFEI

The RFQ and RFEI should be as widely advertised as possible. This will
encourage participation in the process and ensure fairness and equity.
Advertisng can be conducted through a number of media, including print,
the Internet, professiona journals and persona contact.

The advertissement of the RFQ or RFEI should include:

* abrief description of the project

« the role that will be played by the successful private sector partner

* the number of companies that will be shortlisted and receive the Request for
Proposals

» the location and deadline for submissons

» the expected format of submissons

* acontact name

* an address where the full RFEI/RFQ document can be obtained

Asagenerd rule, potentid partnersin the process should have between 30
and 60 days from the date of the advertisement to prepare their submissions.

Submission Requirements

The RFEI or RFQ processis used to screen quaified candidates for apublic
private partnership. This process spares many private sector partiesthe
expense of preparing afull proposa. These processes dso dlow qudified
partners the opportunity to compete with fewer candidates, ensuring a greater
possibility of earning a partnership with the loca government. In many cases,
the local government will have to evauate more submissions a the RFEI or
RFQ stage. To ensure quaity and to reduce the time required in the eva uation
process, submissions from interested parties need to be kept brief. Generdly,
they should include the following information:

* aclear understanding of the scope of the project and the local government’s
needs
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« aprofile of the potentid partner making the application (If the partner isto be
a consortium formed for the purpose of providing a proposa, each person or

firm in the consortium should provide information on its principa business
and the length of time that it has been in operation.)

* theidentification of the contact person for the private partner
» adtaement of financid stability (that can be evauated on a passffall bass)

 agatement of financia capability including accessto capita (debt and
equity)

» adatement of performance capability that includes an overview of overal
experience, experience in Smilar projects, senior management expertise,
expertise of those staff members who will work on the project, ability to
obtain necessary resources, references, and in the case of an RFEI, the
methodology for the project

* arule of thumb would be a maximum of 15-30 pages for an RFEI or RFQ
depending on the scale and complexity of the project

Communication with Proponents

In order to encourage participation in the RFEI or the RFQ, the loca
government should be dlear initsintentions. Theloca government should also
be prepared to provide clarification and answers to any questions from
bidders. In the interest of fairness, when information is provided to one
potentia bidder, the same information should be provided to dl potentia
bidders. In order to limit contact with the project team, one team member
should be assigned the responsbility of providing information to al parties.

7.3 Evaluating the RFEI and RFQ Submissions

In cases where an RFE! is used, the evauation procedure will differ from that
of evauating an RFQ. When an RFEI has been used, the local government’s
project team may wish to hold meetings with potentid partners who have

submitted an expression of interest. The main reason behind these medtingsis

to bring dl information forward, enabling the draft of a detailled RFP. Following

these meetings, potential partners may al be alowed to respond to an RFP.
Conversdy, thelocad government may choose to use evauation criteriato
screen the submissions to the RFP and only permit a select few potentid
partners to respond to the RFP.
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* Criteria
Generdly, if an RFQ has been used, the locd government has a detailed
understanding of the goals that need to be achieved in the project. Once the
RFQs have been received, the project team may use its established criteria
to begin evauating the proposals.

* Process and decision making
Perhaps the smplest part of the decision-making processis ensuring the
potentia partners have included adl mandatory requirements listed in the
Request for Qudifications. If the submisson does not contain al dements, it
may be disquaified in thisfirst phase. The project team may aso decide to
contact the potentia partner to ask why arequirement was omitted. When
this courtesy is extended to one submission, it should be extended to dl in
the interest of fairness.
In the second phase, al submissions can be ranked on the pass or fall
questions such as financid sability. If the submisson falls any of these teds it
may be disqudified.

The proposas that have not been disqudified in the first two phases will be
evauated by the criteria set out in the RFQ or RFEI. Members of the
project team may score the projectsindividualy, then aggregate the scores,
or they may score each project together by consensus.

As st out in the RFEI or RFQ, a specific number of the highest ranked
submissions will be shortlisted to receive a Request for Proposals.

Asamatter of courtesy to potential partners diminated in the RFEI or RFQ
process, meetings with unsuccessful proponents should be held on request to
discuss why they were not shortlisted. This sesson isimportant asit provides
access and answers to questions for unsuccessful gpplicants, aswell as
providing them with a better understanding of the process for the next time the
loca government issues a RFEI or RFQ. 1t will dso improve the qudlity of
submissions received by the locd government in the future as more participants
will have agreater understanding of the process and its requirements.

7.4 Issuing a Request for Proposals

A mgor reason for consdering public private partnershipsisthat the
competitive marketplace can bring operating efficiency, innovation and cost
savingsto aproject. The god of loca government in issuing an RFP for a
public private partnership isto provide clear guidelines for submissons
resulting in innovative and cost-efficient proposas.

There must be a balance between flexibility and mandatory requirementsin an
RFP. An inflexible RFP stifles private sector creetivity and may aso reduce
potentid cost savings. An overly flexible RFP may yidd innovation and cost
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Drafting an

savings but may not satisfy the specific requirements of the locad government.
Regardiess of how inflexible or flexible RFP documents are, private sector faith
in apotentia partnership is diminished substantialy by a poorly congtructed
RFP. This may in turn limit qudity participants from responding to the RFP.

A good RFP is one where the specific requirements of the local government
and areas where innovation is encouraged are clearly outlined. Thistype of
RFP helps the private sector achieve the god of developing a quaity proposa
incorporating innovation and cost-saving measures while dso satisfying the
goals and objectives of the local government. Clarity in purpose and attention
to detail from the outset of the RFP process will make the entire public private
partnership process run smoother. It will dso build loca government credibility
to the private sector to the benefit of future projects.

RFP

Much like an RFEI or RFQ), professonas with experience in public policy and
process, engineering, finance, accounting and law, among other disciplines,
should be retained to assst the local government in drafting an RFP.

A two-stage process where an RFEI or RFQ is used firgt can often facilitate
the drafting of an RFP. For example, the potentid partners may have
expressed innovative or cost-saving ideasin the RFEI process. The locd
government project team can use these ideas to develop the RFP, provided
that they are not protected or proprietory.

If an RFQ has been used to shortlist qualified candidates, the local government
should dready have a strong indication of the information required to draft the
RFP. Thisinformation would include gods, how goals are to be achieved,
budgets, and cost savings and efficiencies expected to occur through the public
private partnership.

The RFP document should contain &t least the following:

* introduction

* description of the proposed relationship between the loca government and
the sdlected partner

* proposa format and mandatory submisson requirements

* detailed description of riskstheloca government will not assume under any
circumstances, as well as how the risks will be shared in generd

* explicit performance specifications, tandards and expectations of both the
potentid partner and the local government

* design and congruction requirements (if applicable)

* management and operating requirements (if gpplicable)

* proposed business plan
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* detaled financid information and a proposed financing plan and pro forma
for the project

* transfer plan for any capital assets including a description of a proposed
lease if gpplicable

* limitations on mortgaging and assigning rents

* legd consderations

» consderations for employees who may be displaced by a partnership

* permit requirements

* proposa evauation criteria (See recommended evauation criteriain
section 7.5 of thisguide)

* proposa evaluation process

» form of discussons permitted between the locd government and potentid
partnersin relation to their proposas prior to salection of a preferred partner

* bonding requirements

* contract award process

* process for measuring performance

* datutory requirements the locd government must comply with relaing to
disclosure of intentions, counter petition (if gpplicable) and assent of eectors
(if gpplicable)

* deadlinesfor preparation and ddivery of submissions

» communication channels—the means by which potentia partners may seek
clarification of the RFP document

» theidentity of aloca government officer who is authorized to discuss and
present information to prospective partners

* goped and rights of review

» redrictions of potentia partners to discuss the RFP with third parties

* gppendices (with other relevant information, such as labour contracts and the
local government’ s policies with respect to public private partnerships)

Some of the information provided by bidders will be subject to copyright or
may be proprietary information. As such, the RFP should expressly state the
treatment of such information by the local government. Bidders should adso be
advised of the gpplication of privacy laws and access to information laws.

Generdly, depending on the scale of the project, potentid partners are given
45 to 90 daysto present their submissions. If itisalarge-scae project (i.e, a
magor sewer system or water treatment facility), the period to receive
submissions can be extended at the discretion of the local government. The
loca government should only consider extensons to the deadline in extreme
cases. Much like disclosure of information, if an extension is granted to one
potentid partner, it should be extended to dl potentia partners.
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Advertising

If aone-stage RFP processis being used (i.e., no RFQ or RFEI), the
advertisng methods discussed for an RFEI and RFQ would aso be sufficient
for an RFP. The locd government may wish to advertise more broadly through
print mediain alarger geographic area to attract more interest and potential
partners in aone-stage project, especidly if the project islargein scae.

If atwo-stage process has been used (i.e., an RFQ or RFEI), the local
government has likdly dready shortlisted candidates to recaeive the RFP. This
can be beneficia to both the local government and private sector proponents.
In this case, extensive advertising is not required, asthe RFP is only digtributed
to shortlisted candidates.

ltems to Keep in Mind

* In both a one-stage and two-stage process, it isimportant to record and keep
track of al potentia partners who have received the RFP and have accessto
information contained in it.

» If the RFP document contains information that may be sengtive to the loca
government, circulation can be retricted to alimited number of membersin
eech bidding firm.

Submission Requirements

Requirements for a one-stage process

If the loca government has opted to use a one-stage selection process, it is
possible that a number of detailed and complex proposalswill be received.
Evauating these proposdsis adifficult and time-consuming task. In order to
edtablish an initid screen of submissons, information that is required in an RFQ
process should be included in the mandatory requirements for the RFP. These
elements would include:

« aprofile of the potentid partner making the gpplication (if the partner isto be
a consortium formed for the purpose of providing a proposa, each person or
firm in the consortium should provide information on its principa business
and the length of time that it has been in operation)

» adtaement of financid sability (that can be evauated on a passffall bass)

» adtaement of financia capability, including access to capitd (debt and
eqity)
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» adatement of performance capability that includes an overview of overdl
experience, experiencein Smilar projects, senior management expertise,
expertise of those staff members who will work on the project, ability to
obtain necessary resources, and references

If theinformation provided in thisinitid portion of the proposd is not
satisfactory to the project team, potentid partners can be diminated. Thisinitia
screening will save time and dlow the project team to give their full evaluation
attention to fewer potentiad partners. The submissonsin the one-stage RFP
process will aso have to include the requirements listed in the following section
on two-stage processes.

Requirements for a two-stage process

In atwo-stage process, the RFQ or RFEI is used to shortlist potential
partners. Only the selected partners will be issued the RFP document. As
such, information thet is required in the RFQ or RFEI need not be included in
the RFP requirements.

Theinformation required in dl submissions will vary depending on the needs
and requirements of the project and of the loca government. The RFP must
dtipulate the format of the proposal and each submission should be submitted in
that format. Thiswill enable the project team to evaluate the proposasin an
“gpplesto gpples’ comparison. If al submissons are received in the same
format, a*“ checklist” scoring system can be used for each component, which
will reduce the time required to evauate the submissons.

The submissons should generaly include the following:

» acovering letter sgned by the principds of dl firms that make up the
potential partner’steam

* atableof contents
* an executive summary of the submisson

* identification of the potential partners, induding the names of dl firms
involved in the submisson and the legd structure between them

» details mentioned previoudy, if thisis a one-stage RFP process

» for infrastructure projects, adesign and construction plan, induding:
- design work
- timeframes and timetables
- permit requirements
- power requirements
- provisonsfor expanding and modifying the proposed infrastructure
- Oetails on commissoning
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» amanagement plan, induding:
- operations
- treatment and development of operating manuas
- maintenance
- compliance with existing regulations
- ddffing
- traning of gaff
- accounting, reporting and auditing procedures
- proposed relaionship with locd government staff

» abusiness plan, induding:

- partnership structure

- duration of the proposed partnership

- ownership (present and future)

- terms of payment

- maintenance costs
reserves that need to be kept by the private partner
- risk management, including that of force mgeure

risk transfer from the local government to the private sector partner
economic benefits to the loca government

+ afinancial plan, induding:

- detailed cost schedule

- financid sructure

- potentia partner’s sources of funding

- expectation of funding from the municipa government in terms of equity or
annua operations

- how improvements, upgrades and modifications will be financed

- pro formafinancid satements

- for infradtructure or service ddivery partnerships where user feeswill be a
source of revenue, a detailed year-by-year description of future user fees

- definition of an “acceptable rate of return”

- expected return to the proposed private sector partner

* tax expectations, induding:
- tax deductions
- capital cogt dlowance
- trangfer to the public sector partner
- Goods and Services tax
- land trandfer tax
- property and business tax
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* legal arrangements, induding:
- legd dructure of the partnership between firms or personsin a consortium
- proposed legd structure between potentia partner and local government
- gpecid terms and conditions that will be required
- compensation if project is cancdlled by loca government
- compensation if project is cancelled by potential partner
- dispute resolution mechanisms
- indemnities

* avalue engineering component, providing details asto how the
proponent’ s engineering component of the project (if applicable) varies from
that proposed by the local government (This component is evaluated on
innovation, benefits and cost savings.)

Using a Two-Envelope System

Project teams may wish to use atwo-envelope system in the evauation of an
RFP. Thefirst envelope would contain al required submission contents except
for thefinancid plan. The second envelope would contain the financid plan.
Project teams have used this system in the past to avoid being svayed mainly
by the financia aspects of the project. While these aspects are extremely
important, proposals must aso be evauated on technica merit including
innovation, vaue engineering and cost savings components.

The two-envel ope system can aso be used as an added screen in the
evauating the proposd. If the proposa meets the technicdl criteria established
by the project team, then the second envelope detailing the financia plan can
be opened and evauated. If the proposa does not meet the technica criteria,
the project team can be spared the time-consuming task of andyzing the
finandd plan.

Circulating a Draft RFP

Itisin the loca government’sinterest to circulate a draft request for proposa
to shortlisted proponents. Thiswill enable the prospective private partner and
local government to:

» discuss requirements that are unclear or ambiguous
* resolve other issues that may result in the private partner misunderstanding
the loca government’ s objectives
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Communicating with Proponents

As mentioned previoudy, a carefully developed and clear RFP document is
important not only for future contract negotiations, but aso for building the trust
of the private sector. A well-developed RFP document will demondtrate to the
private sector that the locd government is serious about the partnership and
has the ability to complete the transaction.

A solid RFP that clearly states the intentions and requirements of the local
government in a public private partnership can reduce the amount of questions
received by the project team from proponents. However, this does not mean
that questions will be iminated dtogether. There are anumber of
congderations for communications with proponents.

These consderationsinclude:

» An option available to the project team isto hold a meeting of potentia
partners who have received the RFP. This forum would alow proponents
guestions to be addressed.

» Background information should be provided to dl potentia partners. If thisis
too codtly, the locd government should consider charging afeefor the
information or developing a background information centre where
proponents may view relevant background information. An option would be
to develop avirtud project background room on the Internet. All
background information would be available to project proponents who
would be issued a password to gain access to the Internet Site,

» Submissions from the potentid partners may contain large quantities of
sendtive financid or other privileged information, and the local government
should receive the materids and use them in the Srictest confidence. This
commitment to confidentiaity will build trust for future RFP processes.

* The project team should appoint a contact person. All potentia partners
would be required to receive information from the contact person only. This
limits lobbying efforts. It dso ensuresthat dl information will come from one
person. This person will be respongible for disseminating the information to
al potentid partners.

* Information provided by the contact person should be in awritten format.
Thiswould ensure that al proponents receive exactly the same information.

* The project team should consider having a“black out” on proponents
contact of loca government staff and eected officids. In thisingtance,
proponents would face disqudification for contacting any party other than the
designated contact person.

 The potentid partners should be informed of the no-lobbying provisions.
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7.5 Evaluating the Proposals

As evauations and negotiations are most often closed to the public, it is at this
dage that claims of favouritism, patronage politics and other generd abuses of
the process may occur. The Canadian Council for Public-Private Partnerships
notes that the process must be fair, open and trangparent. This does not mean
that the public becomes involved in evauation and negotiation. Rether, the
local government’ s project team must establish an evauation processthet is
perceived to befar and free of favouritism. Many locd governments have
established a selection panel to evauate the proposasthat is separate and
independent from the project team and the local government.

Developing Evaluation Criteria
Evduation criteria can vary depending on the type of project and end users.

Evauation criteria can include the following:

* proposed solution to the needs of the local government (Has innovation been
incorporated in the proposal? If so, isit valuable to the process?)

* previous experience of the potentia partner

» commitment of the proposed partner to achieving a solution that will benefit

al parties

understanding of the needs of the loca government

management capacity of the potentid partner

compliance with the non-negotiable requirements of the locad government

deff capability

financid stability of the potentid partner

financid capability and ability to ddliver infrastructure or services

municipd priorities

municipa policies

proposed solutions for dealing with |abour unions and local government

employees affected by the arrangement

* |legdity of the proposed solution

* likelihood that the potentid partner can achieve the proposed solution

» find bass for making the decison, including vaue for money and
life-cycle costs
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Appointing a Selection Panel

There are anumber of different ways that a selection pand may be agppointed.
Thisis at the discretion of the project team and the local government.
However, an evaluation panel can be established to ensure the integrity and
fairness of the evaluation process.

Indl cases, there should be a close examination of al members of the
independent evauation pane to ensure that no conflict of interest situation will
arise. Thefollowing people should not be included on an independent sdlection
committees

* Council or Board members, or any other individua or committee members
thet will make the final decison

» members of the project team (whenever possible)

* any professonds who have asssted the loca government in the preparation
of RFQ, RFEI or RFP documents

« anyone who will be involved in the adminigtration of the project

Thiswill hdp the loca government avoid or mitigate charges by the public of
an unfair process.

The Evaluation Process

In a one-stage proposa eva uation, the same processthat isused in a
RFEI or RFQ evauation may be used.

* Proposds are evauated for their mandatory requirements. If any of these
requirements have not been included, the potentid partner can be diminated
from the shortlis.

* Proposalsthat do not adequately and clearly demongrate financia or
managerid capability or previous experience can o be diminated, further
reducing the shortligt.

Once the proposals have been through these two screens, a shortlist will have
been crested. The proposals that remain can then be evaluated based on the
criteria set out in the RFP.

In atwo-stage proposal evaudtion, al of the submissons will have been
received from participants who have been shortlisted through the RFEI or
RFQ process. As such, dl proposaswill be evauated.
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Oral Presentation

Site Visit

If an ord presentation is required as part of the RFP process, it should be
gated in the RFP requirements. The ord presentation can be beneficia for
both the proponent and the evaluation pandl. It allows proponentsto clearly
express the ideas in their proposa and to gauge the sentiments of the
evauation pand. And it dlows the evd uation pand to ask questions of the
potential partners. For this reason, oral presentations are strongly
recommended.

If possible, give al potentid partners the opportunity to present on the same
day. Thetime dlotted for presentations and question-and-answer sessons
should be the same for al proponents and will vary depending on the
complexity of the project. Generdly, if there are more than five shortlisted
proponents, it is advisable that the presentations be limited to one hour.

Also, if possible, video-tape the ora presentation and question-and-answer
sessions. All verba agreements or commitments made in the presentation and
question-and-answer session become a part of the proposal.

A dtevist with each potential partner may be warranted. This may help the
evauaion pane gain afull understanding of the mechanics and the ability of the
proponent to complete the project.

Analysis and Ranking of Proposals

The anadlysis and ranking of proposals can usudly be effectively accomplished
through the use of a standardized checkligt. If &l proposas were submitted in
the same format, the checklist becomes an even more effective comparative
and andytic toal. It should be noted that the assumptions of the potentia
partners should be the same in order to make an effective comparison. Thisis
especidly important when the financid plan is being examined. Assumptions
such as future interest rates and inflation should be taken into account and
brought up to astandardized level to make a sound comparison of al
proposals.

The sdlection panel can score the potentia partners in anumber of ways.

* Individual Member Scoring
Each member of the selection pand is presented with a checklist. The
member then scores each of the evaluation criteriafor dl proposals. At the
end, the scores from all members are added up for each proposal. The
proposal with the highest score becomes the preferred partner. Instead, the
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selection pand may rank the proposas. Each member’ s ranking score would
be added and the potential partner with the best score would be the
preferred partner. Both scoring systems can aso be applied to ora
presentations.

 Scoring by Consensus
In this method, only one evauation score is generated by the entire
evauation pand, through a process of developing consensusin the
evauation. The total score would include points awarded for the presentation
and for answersto pand questions. Again, the team with the best score
would become the preferred partner. It is also appropriate to divide
respongbilities for evauating the proposa's based on expertise of the
members of the evauation team. For example, the technical components
could be reviewed by members of the team with technica expertise, while
the financid and business components be reviewed by those with financid
and business expertise.

Compensating Unsuccessful Proponents

When aproject is delivered usng a method such as the traditional tender method,
private sector bidders are usudly willing to submit proposals a their own cost.
Thisis because the design work, standards and specifications have aready been
determined by the local government.

Asthe amount of work required to submit a proposa increases, the private
sector bidders are more likely to request an honorarium from the public sector
owner as partial compensation for their costs in cresting a complete proposal.
Honoraria, when paid, are generally paid only to unsuccessful proponents.

The advantages of paying an honorarium include increasing the likelihood of:

* recaving better qudity submissons

» the public sector partner clearly ‘owning’ the proposal contents
waivers being sgned by proponents on receipt of payment to not instigate
any future lega action with regards to the project’ s procurement process

Paying honoraria dso demonstrates to prospective private partners that the
loca government is committed to the project.

Traditiond disadvantages of paying an honorarium include:

* poor public opinion about paying the private sector for preparing proposas
» the likeihood that acceptable submissions would be received regardless

The issue of paying honoraria should be addressed in the loca governments
policy stlatement on public private partnerships
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Negotiating the Public Private
Partnership Agreement

Once the selection team has chosen the preferred private partner, the public
private partnership agreement must be negotiated. This section contains
guiddinesfor:

» regffirming local government objectives

* edablishing a negotiating team

* determining the type of agreement and what it should include
» addressing labour law and Statutory regulations

These guiddines should be taken into account in negotiating the partnership
agreement.

8.1 Preparing for the Negotiations

Approval Prior to Contract Negotiations

The results of the eva uation process should be presented to Council and the
Board for adecision prior to the start of contract negotiations with the
successful proponent.

The following guiddines should be taken into account in the negotiation of a
public private partnership.

Local Government Objectives

Loca government objectives should be reaffirmed, including:

* ensuring the agreements contain al necessary controls over quaity,
excellence and effectiveness of the service or facility, Snce these matters
generdly cannot be regulated unilateraly by the local government after the
long-term agreements are made

* clearly dlocating the risks between the loca government and the private
partner
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» ensuring the combination of benefits afforded by the public private
partnership will be better than if only the local government provided the
facility or service (e.g., codt, service, implementation time)

* ensuring the public is protected in the event the private partner becomes
insolvent, bankrupt or walks away during the term of the agreement

» ensuring thelocal government is obtaining value for money—the
consideration provided by the local government must be balanced by the
benefits received by the community

Establishing a Local Government Negotiating Team

It isimportant to have aleader or point person to lead the negotiations. There
can only be one leader, so the other side does not “ divide and conquer” and so
that one individua takes respongbility and accountability for the process and
results. The point person leads the preparation and the negotiations.

Team members are necessary for conferencing before and during negotiations,
taking notes, providing pecidized advice (e.g., financid caculations during
negotiations) and having knowledge of the documents as the negotiations
progress.

The advantages of having ateam negotiate a public private partnership are:

* more expertise

* more minds to notice opportunities

* to make notes to be relied on for future meetings
* better preparation

* collegidity

The negotiating team must prepare by establishing objectives, srategicaly
planning, ascertaining the facts and conducting due diligence regarding the
private partner.

It isimportant to establish objectives as opposed to positions. Thisisthe key
to the success of the negotiations. The objectives must be based on the strong
commitment of the team, be the result of significant preparation, have the
support of the loca government eected body and be redigtic in light of the
powers of the local government.

Strategic planning dedls with long-range objectives and is more important than
tactics. Generdly, the best-prepared team is the more successful team in the
negotiaions.
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It isimportant to find out about the private party thet is partnering with the local
government. Information may be obtained from discussons with junior
members of other negotiating teams or other representatives of the private
partner, investor newdetters, financial statements, banks, contractors with the
other party, other locad governments and in some cases, the proceedings of
tribunds (eg., Utilities Commission).

If the private party contacts the loca government during the negotiations, it is
important to listen but provide no information. ldentify the strengths and
weaknesses of each Sde in the negotiations and try to ascertain what isthe least-
cost dternative, least-worth dternative and bottom line of the private partner.

A loca government has more power during the negotiationsiif it has more time
(i.e, it can afford to wait longer than the private partner). It isimportant to plan
tactics to achieve local government objectives and Strategies. All strategies and
tactics should be vetted with the loca government eected body so there are no
SUrprises.

Objectives to be Achieved During the Negotiation Process

There are anumber of objectives to be achieved during the negotiation
process. These objectivesinclude:

* identifying responghilities of the local government and the private partner
* setting out the legd lighilities of the locd government and private partner

* identifying clear standards of performance, goods to be ddlivered, services
performed and delivery or performance dates

* ensuring control of cogts, qudity, service, deadlines, safety, community
relations, compliance and operating/maintenance requirements

* balancing risks and benefits between the loca government and the private
partner (e.g., financia savings, return on investment, increased service)

* contingency arrangementsiif the private partner is dissolved, bankrupt,
contravenes the agreement or agreements, or if the partnership is dissolved

* identifying mechanisms for monitoring performance, qudity of service and
other local government objectives

» edablishing conflict resolution mechanisms

* providing a buy-back clause to permit the loca government to reacquire the
savice or facility

MAY 1999



Contract Building Blocks

Depending on the nature of the public private partnership, there may be a need
to negotiate a number of agreements. These include:

* adevelopment agreement that defines the successful proponent’s obligations
and rights regarding the design and construction aspects of the projects

» amanagement and operations agreement that defines the successful
proponent’ s obligations and rights regarding the management and operations
of thefadility

* atrander agreement, which may be required where an interest in property is
being trandferred. Some forms of public private partnership may involve
more than one transfer (e.g., transfer to private partner at outset and transfer
back to local government at the end of the term).

In addition to the types of agreements that relate to specific aspects of the
public private partnership, there are aso different types of contractsrelating to
how payment is determined. Options include:

» fixed price contracts

* unit price contracts

* cost-plus fee contracts
* phased contracts

A fixed price contract is used when management and operation of afacility
or sarvice is comparatively smple, predictable and certain. The details of the
work must be prescribed in the standards, specifications and drawings
attached to the contract. There must aso be performance measurement
mechanisms built into the agreement. Loca governments use fixed price
contracts to take advantage of the private partner’ s experience and expertise
at acomptitive price.

A unit price contract relaes consderation to units of service or materias.
The standards and specifications identify the level of service or description of
materials. Loca governments use these contracts for service, operating or
mai ntenance agreements, or a combination of these. In thistype of contract,
the loca government is able to benefit from a competitive price.

A cost-plus fee contract is used when the scope of the work or serviceis not
well-defined at the outset, for example, if new or untried technology will be
indaled or if the quantity of the work or serviceis not known at the outset.
Normally, the private partner negotiates afee or profit margin while the loca
government controls al other costs directly or as passthroughs. Loca
governments benefit because the private partner can provide unique expertise
or experience.
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A phased contract is used as an dternative to a cost-plus fee contract in the
case of acomplex facility development or where the proposed facility or
sarvice has not been well-defined. The private partner agreesto afixed price
or unit price, combined with details of work to be performed at each phase.

Labour Law Issues

Before the public private partnership agreements are negotiated, it is necessary
for the locadl government to address labour law issues. Theseissuesinclude:

* successorship for union members

» honouring “contracting out” provisons of collective agreements
determining whether any staff will be relocated to the private partner

* deding with the treetment of individua employees at the end of the contract
term

Statutory Authority

Before completing negotiations, it isimportant to ensure that the e ements of
the arrangements are authorized by the Municipal Act or other statute or
regulation, and that nothing contemplated in the arrangements is prohibited by
Satute or regulation.

Agreement Contents Checklist

The agreements relating to every public private partnership arrangement should
ded with the fallowing:

* adescription of the project (including information on the scope of the
project), ddiverables, the term and the effective date of the agreement

* payment provisons, including the time, amount and currency

* identification of the private partner’ s management team, including:
- identification of key individuas and covenants relating to their participation
- identification of the contract manager
- provisons for the replacement of key individuas or contract managers
- requirements for private partner representatives, officers or employeesto
be on gte or in the community

 adminidrative rdationships of the parties, including:
- identification of the parties’ contract manager
- clarification as to whether the local government may inspect, aitend on the
Ste, monitor, measure results or otherwise administer the terms and
conditions of the agreement
- areview process, pursuant to which the parties assess performance
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- schedules of meetings and who should atend, in relation to contract
adminidration

* trandfer, lease, licence or use of local government premises or facilities,
including respongbilities for insurance, liability, security, operation and
maintenance

« dlocation of revenue from sarvices or facilities
* acceptance of ddliverables

* contract revison arisng from materia change (e.g., changesin technology,
equivalent materias, applicable laws, acts of God or other unforeseen
circumstances)

* lending, borrowing and financing arrangements, including payments, rates,
Security and notice

* indemnity, release and insurance provisons
* due diligence of the parties
* gpplicable manuds, including their preparation, approvas and amendment

* risk management strategy, including risk alocation, guarantees and
warranties

* deding with statutory and regulatory requirements
* “re-openers’ to ded with mgor change

process, including approvals, related to engaging subcontractors or other
private partners

* termination provisons, including:
- busnessfalure
- insolvency or bankruptcy
- breach of contract
- mgor change, including provision for re-entry or buy-back by the locdl
government, transfer to another private partner or shutting down the
project

* |abour relations provisons, including:
- SUCCessor rates
- wage and benefit guarantees
- deding with the cost of gaff reduction
- treatment of employees on contract termination
- relocation of identified employees to the private partner
- Workers Compensation Board provisons
- employment equiity, if gpplicable
- far wages, if gpplicable
- locd preferencefor hiring
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o user feesregulation

 generd matters, induding:

- conflict or dispute resolution mechanisms, such as commercid arbitration,
dternate dispute resolution or other remedies or recourses
confidentidity and privacy, subject to the Freedom of Information and
Protection of Privacy Act

- force mgjeure

notices where information is to be sent and conditions governing transfer of
information between or among the parties

- termination provisons that identify which dauses survive terminaion

clarification that the contract is governed by the laws of the Province of
British Columbia and Canada

establishment of a contract amendment process

clarification that the set of agreements condtitutes the entire agreement
between the parties and supersedes any prior communications
identification of how rights may or may not be waived or acquiesced to
during the term

publicity

ownership of intellectuad property, facilities or new technologies developed
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Ratifying the Contract

The process of ratifying a contract with a private sector partner isakey step
given the procedura requirements established in the Municipal Act. To this
point, the negotiations with the private partner may have taken place without
sgnificant involvement of the public or other stakeholders. If the contract
involves dements that require advertising, eector assent or the opportunity for
counter petition, the local government must ensure that the required steps are
taken. The procedura requirements can be undertaken at any time after the
loca government has determined:

* the type and extent of assistance to be granted
» the extent of land or property disposition
* the nature and extent of ligbilitiesto be incurred

However, they are best met when loca government has identified with
reasonable certainty the extent of the cogt, the exemption or benefit to be
provided, or the liability to be incurred. This avoids having to repest the
requirements should negotiations result in changes.

9.1 Procedural Requirements and Limitations

While authority for loca governments to enter into partnership agreementsis
broad, there are procedura limitations that are imposed by the Municipal Act
for individud matters that may be incorporated in the agreement. Procedurd
limitations apply where a partnership agreement:

* grants assstance to an industria, commercia or business undertaking
(e.g., tax exemption)

* involves the disposition of property owned by the local government

» requires aloca government to incur aliability for aperiod that exceeds five
years

Figure 9.1 provides an overview of the procedurd limitations that gpply to the
granting of assstance, digposition of property and incurring aliability.
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(Figure 9.1)

Procedural Limitations for Components of Partnering Agreements

Components of

Partnering
Agreements

Required
Advertising

Limitations

Elector Assent/Counter
Petition Opportunity

Granting
assistance

Notice of proposed
assistance must be
published in a
newspaper (section
185)

Counter petition notice
(if required)

Granting of assistance to industrial,
commercial, or business undertaking is
prohibited unless assistance is under
partnering agreement.

Prohibition against waiving of development
cost charges.

Tax exemptions limited to those authorized
under Part 10 or
Part 24 of the Municipal Act.

Tax exemptions can only be

provided for that portion of land or
improvements used for a public purpose if
owned or held by a party to a partnering
agreement.

Exemption from school and other provincial
property taxes requires an exemption from
the Lieutenant Governor in Council.

Local government must
provide a counter petition
opportunity for tax
exemptions which exceed a
period of five years. This
can be carried out through
counter petition for the
agreement as a whole
(section 178)

Disposition of
local government
property

Notice of intended
disposal

Counter petition notice
(if required)

In disposal of water, sewer, and other utility
systems, local government may be
required to repay all or some of a provincial
grant, unless the grant was given 20 years
before disposition and there are no further
grants to be paid for the property OR
property will be used for the public purpose
for which it was acquired or constructed for
at least 20 years.

Disposal of water, sewer or

utility systems require local

government to provide a

counter petition opportunity

except:

« where the property is
surplus to needs, or

« disposition is to another
local government in the
same regional district

If the disposal of property
relates to an operating
water or sewer system,
local government must
enter into an agreement
which continues the water
or sewer services, and
requires the assent of
electors.

Incurring long-
term liabilities

Counter petition notice
(if required)

Debenture debt cannot be incurred under
an agreement and must be incurred under
a loan authorization bylaw. Loan
authorization bylaw authority has been
broadened to include borrowing for the
purpose of lending to or guaranteeing the
borrowing of any person or public authority
to which the local government is authorized
to provide assistance.

Counter petition opportunity
required for any incurred
liability that exceeds five
years.

Counter petition opportunity
required for loan
authorization bylaw
(replaces elector assent
requirement).
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Disclosure Requirements

Electors must be given sufficient information to make an informed decison
when voting or petitioning on the content of a partnering agreement, prior to
the vote or during the counter petition period. Section 177 of the Municipal
Act requires the disclosure of the agreement and records relating to the
agreement to the extent that these documents would be available under the
Freedom of Information and Protection of Privacy Act. Thelocd
government must ensure that al relevant documents and agreements are
publicly available. They may aso wish to consult with their solicitors to ensure
that the requirements of the Freedom of Information and Protection of
Privacy Act are being met.

Voting or Petitioning on the Agreement as a Whole

Where a partnering agreement involves more than one matter that is subject to
procedurd limitation, section 178 of the Municipal Act provides authority for
local governments to seek the assent of the eectors or provide a counter
petition opportunity in relaionship to the agreement as awhole, rather than on
individual matters that require such assent or counter petition.

It is recommended that local governments establish counter petitions or eector
assent opportunities in relationship to the agreement asawhole, in order to
avoid Stuations where electors may agree to one matter but turn down another
in the same agreement.

9.2 Ensuring Proper Authority to Enter into Contract

The dgnatories to the contract must have the authority to enter into the contract
on behaf of the partners. In the case of the loca government, thiswill have
been determined by Council or the Board. The contract should be reviewed
with Council or the Board before ratification.

Locd government should dso ensure that the signatory for the private sector
partner has the authority to sgn the contract. Thisis of particular concern
where a consortium, joint venture or Smilar arrangement has been established
by the private partner.
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Working with a Partner

It isimportant that an effective communications strategy and protocol be
established to ensure communication through the duration of the public private
partnership arrangement.

10.1 Communications Strategy and Protocol

Communications Among the Partners

Locd government and the private partner must keep in mind that a public
private partnership isjust that—a partnership. As such, the partnersin the
agreement should develop an internad communications network thet facilitates
the exchange of information. This network will ensure thet both the public and
private partner are privy to al information.

External Communications

All public private partnership arrangements involve end users, and in some
cases may involve dl of the resdentsin aloca government. In thisregard,
communications with the local government and the end usersis required. Much
of the externd communications can be accomplished through:

» radio advertisements
* open lineradio shows
* cable accesstelevision shows
* televison advertisng—community events bulletin
Internet web page
* public open houses
o direct mailings
» direct phone lines equipped with saff to provide information
» annud reports
* brochures
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Freedom of Information and Protection of Privacy Act

Information in the contract between the local government and the private
sector partner is subject to the Freedom of Information and Protection of
Privacy Act. In some cases, the locad government may be required to disclose
information to the public regarding the contract between the parties.

The local government and the private partner must be aware of the extent of
the information that can be disclosed in this regard. Generdly, the local
government will be required to release information, except in cases where:

« ggnificant prejudice may occur to the private partner’ s competitive
advantage

* interference with contract or other negotiations may occur

* information may result in undue loss or gain to any person, group, committee
or financid inditution or agency

* information will contravene or harm the public interest

Reporting Requirements

One of the most important aspects of a public private partnership is
communication between the private and public sector partners. During contract
negotiations, the local government should ensure that appropriate reporting
requirements are established with the private sector partner. These
requirements would include reports related to progress, operations,
management and financid details. Depending on the scae of the project and its
end users, the reporting requirements may differ. In most cases, reporting is
done on ascheduled basis (i.e., weekly, monthly, quarterly, yearly or a
combination of these depending on what is being reported). Reporting is
important for the loca government asit dlows for effective monitoring of the
progress, successes and failures of apublic private partnership project.

10.2 Accounting Treatment of Public Private Partnerships

The method of accounting for the public private partnership should be clarified
and resolved to ensure that both parties understand and accept the proposed
approach. The accounting requirements for public private partnership and
other associated issues are discussed in section 5.2 and appendix 1 of this
guide.
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10.3 Labour and Collective Agreement Issues

In some cases, public private partnerships can result in Situations where loca
government employees may be displaced. The key concerns of many
employees will be maintenance of seniority, pensions, wages, benefits and
collective bargaining rights. These are dl issues that must be dedit with carefully
throughout the public private partnership process.

A carefully designed stakeholder and communications process whereby
employees and affected labour unions are consulted on aregular basis can help
to ease the trangtion. Poorly designed communications programs can result in
resstance by employees and labour unions to service ddivery through public
private partnership arrangements.

In public private partnerships in other provinces, private sector partners have
generdly respected the terms and conditions of the existing collective
bargaining agreement—either because it was stipulated in the contract with the
local government or due to successor’ s rights. When employees can be
guaranteed the same rights and opportunities as when they worked for the
loca government, the trandtion between locd government provision of a
service and service ddlivery by public private partnership can be eased.

The Labour Relations Code takes precedence over the Municipal Act for
labour relation mattersin BC. When abusiness or part of abusinessis sold,
the employer must provide the employee with successor rights. Theserights
and obligations may apply when aloca government shifts from traditiona sdif-
delivery of servicesto non-treditiona delivery viaa public private partnership.
Locd governments must be aware of the provisonsin the Labour Relations
Code that could impact them, their employees and a private sector partner in a
public private partnership arrangement.

10.4 Performance Monitoring

Performance monitoring can be one of the most important facets of a public
private partnership. It dlowsthe local government to ensure that services and
infrastructure are being built and provided consstent with the contract.
Performance monitoring can be broken down into two components. capita
projects and operations.

 Capital Projects
When infragtructure and facilities are being constructed, performance
monitoring is crucid for the loca government. Thisis especidly truein any
Stuation where the project will be transferred back to the loca government.
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Theloca government must ensure that al capita projects are constructed to
specifications.

An RFP document for these facilitiesis often devel oped to encourage
flexibility in design by the private sector partner. Thisinnovation iswhat
creates cost savings and efficiencies in the project. However, once the
innovative design has been confirmed, the private sector partner will not
necessarily be able to congruct it asthey seefit. Rather, loca governments
should ensure that capital projects are built to specifications and that the
project provides the service that was agreed to by both public and private
sector partners. This can be done through periodic ingpections by an
engineer or architect or other qudified individud who is either on gaff or
retained by the local government.

Operations

Where the partnership arrangement involves operations, the public private
partnership contract should include provisons for performance in operations.
These provisonswill cover not only the operations and maintenance of
infrastructure and services but also the performance of the private sector
partner in the ddivery to the end user.

Weekly or monthly reporting structures dlow the loca government to
monitor the performance of the private sector partner. Once the public
private partnership project has been completed, a number of reports will
alow the local government to discern trends and respond to problems and
issues quickly. Thelocal government should include targets, benchmarks and
performance parametersin the public private partnership contract.

Anather factor in operations monitoring is the quality of service received by
end users. The provision of the service by the private sector partner should
aways have the end user’ s satisfaction in mind. Thelocal government can
establish phone lines for complaints, circulate surveys or have an Internet web
page and e-mail address for users to voice their comments or concerns. This
will dlow the loca government to monitor the performance of the private
sector partner in terms of actua service delivery.

PUBLIC PRIVATE PARTNERSHIP: A Guide for Local Government 91



10.5 External Evaluation

Once the contractud arrangements have been implemented, the local
government should consider a post-implementation review. Thisreview may
be performed by individuas who were directly involved in the project, or
preferably, by individuas who were not directly involved in the pre-
implementation phase of the project. A post-implementation review will alow
the local government the opportunity to determine whether itsinitid partnership
objectives were achieved and dlows for the opportunity to assess what
worked and what did not to help in the planning phase for future projects.

Value for Money

A key criteria of ng the potentia success of a public private partnership
project isthe determination of value for money: Does the project design dlow
for successful congtruction and service delivery that meets the needs of the end
users a the lowest cost for capital, operations and maintenance over the
duration of the agreement?

A number of factors need to be considered when assessing value for money:

* project design

* project construction

* project/service ddivery
* management

* Operating system

The pogt-implementation review permits the assessment of the project in terms
of cost and sarvice ddlivery effectiveness.

When evduaing vaue for money, the andysswill require:

* acos/benefit analyss of the public private partnership arrangement
* an dlocation of risks between partners

* project finance requirements resulting in a need for taxpayer support
» duration of taxpayer support required for project finance

10.6 Conflict Resolution

Public private partnerships can involve a myriad of complex legd
arrangements. The interpretation—or in some cases mis nterpretation—of
these arrangements can lead to conflict between the parties to these
agreements.

92

MAY 1999



Public private partnerships can involve long-term arrangements between two
or more parties. The ultimate god in conflict resolution is to ensure that any
differences are resolved quickly and with no disruption in service to the end
user.

However, thisis not ways possible. It is therefore imperative that the public
private partnership contract set out dispute resolution mechanisms to help both
parties come to a solution.

Two of the most commonly sdected forms of dispute resolution in these cases
are mediation and arbitration.

Mediation

The god of mediation isto come to asolution to problems that will be
amenable to both parties. A mediator is generdly aneutrd third party who
meets with the parties in dispute and mediates or directs their discussion. The
mediator does not have the power to render aruling that is binding on both
parties. The mediator isthere to help the parties come to a solution together,
rather than to hand down a verdict.

Arbitration

Arbitration differs Sgnificantly from mediation. While the arbitrator is a neutra
third party, the parties to the public private partnership both argue their side of
the dispute, and do not work together to come to a solution as in mediation.
The arbitrator then renders afina binding decison related to the dispute. This
isthe case, unless otherwise sated in the public private partnership contract.

Off Ramps

In some Situations, rather than cregting a battle in the courts, both parties may
agree that the public private partnership cannot proceed. In some of these
cases, the parties may be able to use an “off ramp” clause or provision from
the public private partnership contract to dissolve the partnership.

There are many reasons why an off ramp can be used to dissolve a public
private partnership. However, these reasons need to be explicitly stated in the
public private partnership contract. Off ramp clauses may be included to
provide for:

» the deterioration of the private partner’ s financid ability to complete the
project
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» the private partner not being able to complete the project
« theinitid financid assessment of the project being subgtantialy inaccurate

* theinitid financid assessment of the project being no longer rdevant or
materidly unattainable

Much like the decision to partner, the local government should know the costs
and benefits associated with the use of off ramp provisions before they are
used. The loca government should adso have a contingency plan to mitigete
sarvice interruption should a public private partnership off ramp be used.

10.7 Dissolving the Partnership

Next Steps

Dissolving a partnership at the end of the contract term isalegd process. This
process is subject to both contract and statutory law. The origind public
private partnership contract between the parties should contain provisonsto
dedl with dissolving the partnership.

Providonsto this effect may include:

* provison for disposal or transfer of assets (In cases where infrastructure or
fecilities are being trandferred to the loca government from the private sector
partner, assurances of the state of the infrastructure or facilities need to be
explicit in the contract.)

» dlocation of net earnings or 10sses

* repayment of capital

* payment of ligbilities

Depending on the complexity of the agreement or the infrastructure or services

that it covers, the ligt of clausesthat concern dissolving the partnership may
vary consgderably.

Once a contract has ended and the partnership has been dissolved, the local
government may find itself respongible for the provison of a service or
infragtructure. The local government should have a plan at the outset of how
service will continue to be provided to users. This plan may include:

* Theloca government provides the service or infrastructure for users.
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* A new public private partnership arrangement is developed and is“ sole-
sourced” to the exigting private partner. This strategy will depend largely on a
loca government’ s policies rdating to procurement, and inviting proposas
for certain projects.

* Theloca government can issue an RFEI or RFP to determineif there are
othersinterested in providing the service or infragtructure after the initia
contract is dissolved.
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appendixl

Other Financial Issues

Following are examples of public private partnerships and the criteriathat
must be satisfied to achieve loca government’ s financid reporting objectives.
Readers are cautioned that the following comments are current as of the date
of this guide and are generd in nature.

Operating versus capital leases

Recent revisons to the Municipal Act reating to the term of ligbilities under
agreements, including leasesinvolving public private partnership projects
(section 451), may result in the increased use of leasing as a means of financing
infrastructure and its operation.

In an operating lease Stuation, the lessor retains substantialy dl of the benefits
and risks of ownership. Theloca government would record the lease
payments as an operating cost as they are made over the term of the lease; no
leased assat or obligation would be recorded by the local government.

CICA Handbook 3065 defines a capital lease as alease that transfers
subgtantidly al the benefits and risks incident to ownership of property to the
lessee (loca government). Under a capita lease, the local government would
record the asset and an obligation at the present value of the minimum lease
payments over the lease term. The asset would be depreciated over the period
of its expected use and the obligation reduced by repayments less imputed
interest that is aso charged to operations.

If one or more of the following conditions are met, the presumption is thet the
leaseisacapitd lease:

» thereisreasonable assurance that the local government will obtain ownership
of the leased property by the end of the lease term (e.g., when the lease
provides for the transfer of the property to the local government on
expiration, there isabargain purchase option, or other facts and economic
circumstances provide assurance that the loca government will acquire the
asset by the end of the lease term)

* theleaseterm is of such aduration thet the locad government will receive
subgtantidly al of the economic benefits expected to be derived from the use
of the leased property over itslife span (e.g., when the lease term condtitutes
75% or more of the economic life of the asset)
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Service contracts

* the lessor (private sector partner) would be assured of recovering the
invesiment in the leased property and of earning areturn on the investment as
aresult of the lease agreement (e.g., the present value of the minimum lease
payments at the inception of the lease is 90% or more of the asset’ sfair
vaue). The retention by the lessor of subgtantia risks in connection with the
leased property (e.g., non-reimbursable costs, performance guarantees, and
obsolescence) may mean that no such assurance exists.

Contracts for the supply of services normally do not create long-term
obligations recorded on the balance sheet. However, where such contracts
aso involve the supply or use of tangible capitd assets, they may meset the
CICA Handbook definition of alease and the arrangements should be
reviewed in accordance with the guiddines set out above to determine whether
aliability is assumed as aresult of the use and beneficid ownership of the
assets.

Other arrangements

Arrangements in which the public sector contracts with private sector
organizations to provide some combination of services involving the design,
congtruction, financing and operation of facilities or infrastructure, as well asthe
rights of ownership or transfer of ownership a some point in time, warrant
specid condderation in evauating the gppropriate accounting treatment. Again,
it is the presumption that the party having the right to ownership of the assets
and the risks and rewards from their use would aso be responsible for the
obligations incurred in putting the assetsin place.

Government Partnerships

Government Partnerships comprise jointly controlled operations, assets or
organizations and are distinguished from the other types of contractua
arrangements that governments enter into (commonly referred to as“ dternate
savice ddivery”) in having the following characteridtics

Sgnificant common goals, both financial and non-financial

Common gods are those that dl partners share. When goals are mutually
beneficia, but not common to both parties to the contract, the arrangement
does not qudify as a Government Partnership.
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» Shared control
Shared control of a Government Partnership on an equitable basis means
that the partners make decisions related to the financial and operating
activities of the partnership by consensus, none of the partnersisin a postion
to exercise unilatera control.

» Shared risks and benefits
In a Government Partnership, each partner is exposed to a share of the
combined risk and shares in the benefits reated to the common gods of the

partnership.

A Government Business Partnership is defined as a Government
Partnership that has dl of the following characteridtics

- itisaseparate legd entity with the power to contract in its own name, that
can sue and be sued

- it has been ddlegated the financid and operationa authority to carry on a
business

- it sells goods and services to individuas and organizations other than the
partners asits principa activity

- it can, inthe norma course of its operations, maintain itsdlf and meet its
ligbilities from revenues received from sources other than the partners

Government financid statements should proportionately consolidate the
financid statements of Government Partnerships, except for Government
Business Partnerships.

Government Business Partnerships should be accounted for by the modified
equity method applied proportionately based on the government’ s share of
the partnership.
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Other Sources of Information

For information on the Municipal Act reform initiative, a multi-year phase-in
of legidative changesto the Municipal Act, refer to the Ministry of Municipd Affars
gaff or the Municipal Act reform web sSte.

Municipa Advice and Approvas Branch
Planning and Governance Divison
Minigry of Municipal Affars

PO Box 9490 Stn Prov Govt
VictoriaBC V8W 9N7

E-mail: ppp@hg.marh.gov.bc.ca
Phone: 250 356-7377
Fax: 250 356-1873

For rdated information on the implementation of the 1998 Local Government
Satutes Amendment Act (Bill 31, 1998) refer to:

* Using the (Reformed) Municipal Act (URMA) resource manua. Limited
quantities are available from Crown Publications. The manud is available on the
Municipal Act reform web ste
www.mar h.gov.bc.calLGPOLICY/MAR/URMA

For related information on Modd Bylaws.

The Municipd Officers Association has contracted with various firms to prepare the
following sample documents, to be available for distribution to al loca governments
by April 1999. Other samples may be prepared and other firmsretained in
subsequent phases of this ongoing implementation project.

» Agreements and Explanatory Notes — Staples McDannold, Stewart

* Deegation Bylaw and Explanatory Notes— Lidstone, Y oung, Anderson

* Officers and Employees Bylaw and Explanatory Notes— Murdy & McAlliger

* Reguest for Proposals and Explanatory Notes — Urban Systems & Lidstone,
Y oung, Anderson

These documents will also be on Municipa Officers Association (MOA) web Site
WWW.VWV.com/~moabc/

Contact Crown Publications for copies of Public Private Partnership: A Guide
for Local Government.

Crown Publications automatically places the purchaser on the digtribution list for
future updates; phone 250 386-4636 or fax 250 386-0221.

Public Private Partnership: A Guide for Local Government isaso available on
the Municipal Act reform web site www.mar h.gov.bc.ca/lL GPOLICY/MAR/PPP



