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Tham Quyén Truy Té

Qudc gia c6 quyén hién dinh va bon phan phai duy tri hoa binh trat ty va truy to toi ac.
Nhiém vu truy t0 toi 4c truec ti€p thudc ddc quyén cua Tong Chuong Ly (AG), trong
ceong vi la tong vién chitrc phap luat ctia Chinh Quyén. Nhu vay, AG phai “dtng mot
minh” d€ hanh dong “ddc lap vdi anh hudng chinh tri hodc cac anh hwong bén ngoai.”!

AG c6 trach nhiém t6i hdu vé tat ca nhitng vu truy t0 trong pham vi tham quyén ctia tinh
bang va phai chu toan vai tro hién dinh nay theo cung cach doc lap va tu phap. Vai tro
cong t6 ctia AG duoc giao cho Bién Ly, dé€ thi hanh nhiém vu truy t0 thay mat AG trong
cwong vi dai dién hop phap ctia ho. AG giam thi nhiém vu nay va van chiu trach nhiém
véi Vién Lap Phap vé tat ca moi truong hop thi hanh thdm quyén truy to.

Quyén quyét dinh truy t6 phat xudt va bi gidi han tir boi canh lich s, phap ly, va hién
dinh nay.

Poc Lap khi Truy To

Vi trach nhiém truy t& cia AG phat xuat truc ti€p tir qudc gia, chit khong phai tir chinh
quyeén, AG phai hanh st quyén quyét dinh nay doc 1ap véi noi cac:

Quyét dinh cua Tong Chwéng Ly, hodc cic dai dién cua 6ng hodc ba ta, trong pham vi tham
quyén dwgc nguyén thii quoc gia giao cho 6ng hodc ba ta khong bi cic co quan chinh quyén
khdc xen vao can thiép. Do do viéc hanh sir quyén quyét dinh truy t6'sé dwoc toa dn va nhitng
thanh vién hanh chanh khdc ton trong ...?

Khi giam thi nhitng vu truy t6, AG phai hanh dong “ddc lap véi cac ap luc chinh trj tie

1 Morgan, D “Controlling Prosecutorial Powers — Judicial Review, Abuse of Process and Section 7 of the Charter” (1986-87) 29 Crim LQ 15 at para 19
2 Krieger v Law Society of Alberta, 2002 SCC 65 at para 45
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chinh quyén” va cac co quan khéac bén ngoai.? Cac quyét dinh vé viéc “tién hanh hoac
ngung mot vu truy t6 khong phai la nhiing van dé chinh sach caa chinh quyén. Cac
quyét dinh nay hoan toan thudc doc quyén ctia AG, la nguoi phai duoc xem la mot vién
chtrc ddc 1ap cho cac muc dich nay, thi hanh mét nhiém vu ma vé nhiéu phuong dién
cling giong nhu cac nhiém vy cua mot tham phén.”* Quyén doc lap cua AG “that quan
trong cho tinh liém chinh va hiéu nang ctia hé thong cong ly hinh su dén mtrc dwoc ghi
vao hién phap.”>

Khi truy t6, Bién Ly hanh dong trong cuong vi dai dién cua AG. Tham quyén cta ho phat
xuat truec ti€p ttr cac quyén han nong cdt cta van phong AG. Quyén doc lap ctia AG
chuyén qua Phu Ta Téng Chudéng Ly (ADAG), Dich Vu Cong T6 BC (BCPS), ttc la
Nganh Cong Ly Hinh Sy ciia Bo Tu Phap, va Bién Ly. Vai tro cta Bién Ly twong tu nhw
tu phap.® Ho la cac dai dién cong ly:

Cin phai nhin manh la muc dich truy t6hinh sw khong phdi dé’két t6i; ma la trinh bay trieéc boi tham
doan nhitng i Chinh Quyén xem la bing chitng khd tin lién quan déin hanh dong bi cdo gidc la pham
tgi. Bién Ly c6 nhiém vy bdo ddm trinh bay tat cd cdc bang chieng phdp Iy dang cé vé cdc sw kién:
nhiém vy nay nén dwoc thi hanh vitng chic va nhan manh dén gid tri chinh ddng, nhung ciing phdi
duweoc thiee hign cong bang. Vai tro cia cong t0vien khong cé bét cie yf nigm nao la thang hay thua ...”

Vai tro “dai dién cong ly” ctia cong t0 vién gom c6 ba phan chinh:

Diiu tién la tinh cdch khdch quan, tiec la nhiém vy xem xét cdc sy kién theo cung cdch vo tu,
khong bi anh hwong vi cam xiic chu quan hodc thanh kién. Thir nhi la djc 1dp voi cic moi quan
tdm nao khdc ma c6 thé’lién quan dén vu truy t6, ké'ca canh sdt va bén bién h. Phin thi ba,
lién quan dén phin ddu, la khong cé y dinh i — du tiéu cwc hay tich cwc — doi véi nghi can hodc
bi cdo. Bién Ly phdi hanh déng cong bang.®

Bién Ly nén canh giac doi voi cac thién kién va y niém rap khuodn cé thé tac hai dén viéc
thuee hién cong ly binh dang va vo tu. Quyén doc l1ap va khach quan vo tu ctia Bién Ly 1a
yéu td thiét yéu d€ phat huy nén an toan cong cdng va phap tri. D6i lai, Bién Ly nén ton
trong vai tro ctia nhitng thanh phan khac tham gia hé thong cong ly. Bién Ly nén mdc
nhién xem 12 phién xt s& dién ra tritéc mot thAm phan hodc bdi thAm doan vo tuw va
khong thién vi hanh st ding luat va khong nén chiém 14y vai tro ctia tham phan hoac boi

Miazga v Kvello Estate, 2009 SCC 51 at para 46; Krieger v Law Society of Alberta, 2002 SCC 65 at paras 30-32

lan Scott, “The Role of the Attorney General and the Charter of Rights” (1986-87) 29 Criminal Law Quarterly para 190
Miazga v Kvello Estate, 2009 SCC 51 at para 46; Krieger v Law Society of Alberta, 2002 SCC 65

Miazga v Kvello Estate, 2009 SCC 51 at para 47

R v Boucher (1954), 110 CCC 263 (SCC) per Rand J.

R v Regan, 2002 SCC 12 per Binnie J. at para 156, dissenting on another point

0N bW
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thdm doan bang cach thay thé quan diém cht quan ctia chinh ho vé gia tri va tinh cach
kha tin t&i hau ctia chting c6 bang quan diém ctia thAm phan hodc bdi tham doan.

Poc Lap véi Canh Sat

Trong hé thdng cong ly, canh sat va cong td vién di dén quyét dinh riéng ré va doc lap
véi nhau va voi tat ca moi anh huong bén ngoai. Mai lién hé gitta canh sat va Bién Ly la
mot trong cac y niém “doc lap 1an nhau” d€ “c6 mét bién phéap bao vé chdng lai tinh
trang st dung sai trdi ca quyén han diéu tra l1an truy t& va cé thé bao dam mo cac cudc
diéu tra va truy t6 kj ludng va cong bang hon”.? Bién Ly phai khach quan khi lam viéc
v6i canh sat va tham dinh cdc t4i truy to.

Bao vé vai tro doc lap 14n nhau cia nhan vién diéu tra va cong td vién phat huy tinh cach
khach quan va phap tri. Khi thi hanh nhiém vu ctia ho, ca canh sat 14n Bién Ly déu co
“quyén tu do quyét dinh doc lap véi bat ek anh hwong nao tir bén ngoai”.

Ca AG lan BCPS (Dich Vu Cong T8 BC) déu khong cé bat ¢t quyén nao d&€ mo hodc chi
thi mo cudc diéu tra. Canh sat, tu quyét dinh doc 1ap, méi dwgce phép va phai mo cac
cudc diéu tra vé cao giac pham toi hinh sy va quyét dinh c6 nén chuyén ho so diéu tra
cho BCPS dé tham dinh tdi truy t6 va cd thé truy t0 hay khong. Nhan vién diéu tra quyét
dinh doc 1ap veé viéc ho ¢d nén mé cudc diéu tra va diéu tra nhu thé nao, nén diéu tra ai,
thu thap bang chiing gi, va c6 nén nho ¢§ van phap ly trong khi diéu tra hay khong.!!
Trwdc khi tham gia mét vy, Bién Ly phai duwoc mot co quan diéu tra nho ¢d van phap ly
hoac gtti Phtc Trinh cho Bién Ly.

Poc Lap va Phap Tri

“Phéap tri” 1a mot nguyén tic nén tang ctia cong ly can ban. Nguyén tac nay doi hoi “tat ca
moi nguoi, dinh ché va thyece thé, cong va tu ... chiu trach nhiém trude cac dao luat da duoc
ban hanh cong khai, thi hanh binh dang va xét xtt doc 1ap.” 2 Nguyén tac nay doi hoi moi
nguoi phai tudn hanh phap luat nhw nhau, va cdm tuy tién ky thi. Nguyén tac nay bao vé
moi nguoi d6i véi hanh vi tuy tién ctia chinh quyén va phat huy mot xa héi 6n dinh, c6 thé
tién lieu duoc, va trat tw.3

Nguyén tac doc 1ap cong t& that quan trong d€ duy tri nén phdap tri. Quyén doc 1ap ctia

9 Smith v Ontario (Attorney General), 2019 ONCA 651 at para 86

10 R v Beaudry, 2007 SCC 5 at para 48

11 R v Metropolitan Police Commissioner ex parte Blackburn, [1968] 1 All ER 763 (CA)

12 United Nations Security Council, “The rule of law and transitional justice in conflict and post-conflict societies”, S/2004/616 at para 6
13 Reference re Secession of Quebec, 1998 2 SCR 217 at para 70
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Bién Ly bao dam cho ho “cé thé quyét dinh ding trong mot vu ma khong so hai hoac ban
an hug, va khong bi ap lwc bat chinh tir mot nguon khac, du la truyén thong bao chi, chinh
tri gia, canh sat, nan nhan mudn bao thu hodc ngay ca cong luan sai lam.”** Khi ap dung,
nguyén tac doc 1ap cong t& phat huy long tin ctia cong chting 1a hé théng cong ly hinh sy
sé duoc diéu hanh vo tu va khong bi anh huong vi nhitng van dé chinh tri phe dang.

Bién Ly phai lam viéc trong khudn khd phap tri, va bao vé tinh liém chinh ctia hé thong
cong ly hinh sy, bang cach hanh st quyén ti quyét ctia ho theo cung cach cong bang, v
tw, thanh tam, va theo ding cac tiéu chuan dao dtrc cao nhat. Cac yéu t6 ciru xét vé chinh
tri, ca nhan, va riéng tw khong duwgc anh hudng dén bat ct treong hop hanh st quyén tw
quyét cong td nao. “Bon phan phai gitt khach quan va doc 1ap...” caa Bién Ly “...1a bién
phép thiét yéu dé bao vé cong dan d6i véi cach dp dung quyén hanh cua chinh quyén ma
d6i khi qué hang say hodc sai lac”. Cung véi quyén doc lap tu phap, quyén doc lap caa
Bién Ly 1a “mot trong cac co ché kiém soat va quan binh quan trong hon trong hé thong
cong ly hinh su ctia chung ta”.'®

Bién Ly chiu trach nhiém véi cap trén cta ho trong BCPS; v6i AG; véi toa én khi ho ra
toa, vé nhiing cach lam viéc ctia ho ¢ toa hodc néu st dung sai trai tién trinh toa an; va
v6i Hoi Luat Phéap tinh bang, co quan diéu hanh tiéu chuan nganh nghé phap ly . La dai
dién ctia AG, Bién Ly khong thé bat budc AG phai tuan hanh khi ho hanh st quyén tw
quyét cta ho.'

Dao Luat Bién Ly

Dao Ludt Bién Lyj” quy dinh 1 rang nguyén tac doc 1ap ctia cong t8. Theo Dgo Luit Bign
Ly thi BCPS c6 trach nhiém phé chuan va thuc hién, thay mat cho Chinh Quyén, tat ca
nhing vu truy td hinh sy va khang cao va kiém soat tai British Columbia ma khong
thudc tham quyén cua Chinh Quyén Canada. BCPS thudc quyén diéu hanh cia ADAG
(Phu Ta Tong Chwong Ly), la nguoi dwoc chi dinh lam phu ta hgp phap ctia AG cho cac
muc dich cua By Hinh Ludt.’® ADAG chi dinh hodc bd nhiém Bién Ly, c6 van phap ly khi
cin, va cac cong to vién ddc biét d€ phé chuan va thuc hién nhiing vu truy t6 va khang
cdo thay mat cho Chinh Quyén.

Dao Lugt Bi¢n Ly ciing quy dinh mai lién hé gitta BCPS va chinh quyén qua AG va cho

14 James Hamilton, “Prosecutorial Independence and Accountability” (Strasbourg, France: retrieved online, March 15, 2011):
Proceedings of the European Commission for Democracy through Law (Venice Commission) “The Independence of Judges and
Prosecutors: Perspectives and Challenges”

15 R v Regan, 2002 SCC 12, per Binnie J at para 157, dissenting on another point

16 R v Nixon, 2011 SCC 34

17 Crown Counsel Act, RSBC 1996, c.87

18 Crown Counsel Act, RSBC 1996, c.87 section 3(2)
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BCPS c6 quyén doc lap dang ké khi thuc thi nhiém vu cta ho. Pao luat nay bt budc phai
minh bach bang cach doi hoi bat ctt chi thi nao ciia AG hodc Phé Tong Chuéng Ly (DAG)
veé nhitng vu truy t6 cu thé déu phai bang van ban va &n hanh trong cong bao Gazette.
Bat ctt chi thi ndo ctia AG hodc DAG vé chinh sach déu phai bang van ban va c6 thé dwoc
an hanh trong cong bao Gazette tuy quyét dinh cia ADAG. Mttc d¢ minh bach nay tranh
cac cao giac cho la chinh tri anh hwéong bat chinh ma, ngay ca khi vo can ctt, co thé gay hé
luy tai hai ddng k& cho AG, cho chinh quyén, va cho nén cong ly dudi mat cong chiing.

Dao Lugt Bi¢n Ly cing bao vé nhitng vu truy t6 nhay cam vé chinh tri d€ khong bi anh
hudng chinh trj bat chinh bang cach cho ADAG c6 quyén bd nhiém Cong T8 Vién Dic
Biét. Cong TO Vién Dac Biét quyét dinh vé cac ho so truy t6 doc lap voi BCPS va khong
thudc vao quyeén giam sat truc tiép cua AG. AG, DAG, hodc ADAG c6 thé chi thi cho
mot cong to vién ddc biét vé bat c van dé nao trong pham vi nhiém vu cta cong t6 vién
d3c biét, nhung chi thi d6 phai bang van ban va dn hanh trong cong bao Gazette.

Dao Lugt Bién Ly ciing cho BCPS mot phan doc 1ap va tw chu vé van dé truyén thong cong
cong. Khi ADAG vi quyén lgi cong cong ma dwa ra cong bd vé mot quyét dinh trong mot
vu ndi tiéng, BCPS co thé dwa ra Loi Cong B6 Ro Rang.

Muc Pich cuaa Chinh Sach

Nhitng vu truy t& doc 1ap, cong bang, va hiéu qua that quan trong cho nén phap tri. Hé
thdng cong ly duoc nang cao bang cac nguyén tic huéng dan soan thao rd rang vé chinh
sach dé giup Bién Ly trong nhing truong hop kho khan ho phai quyét dinh cho quyén
loi cOng cong.

Cam Nang Chinh Sach cho Bién Ly (“Cam Nang”) huéng dan tong quat va tirng truong
hop cu thé cho Bién Ly khi hanh st quyén tw quyét ctia ho, ké ca khi cru xét truy td co
ban nhu tham dinh t4i truy t6, cac bién phap thay thé, bao ké tai ngoai, va thao luan giai
quyét. Bién Ly phai thuwong xuyén tuy y dwa ra cac quyét dinh doc lap nay dé hé thong
cong ly hoat dong cong bang va hiéu qua. Khi Bién Ly dwa ra cac quyét dinh c6 nguyén
tac theo dting cac chinh sach néu trong CAm Nang nay, bat luan két qua nhu thé nao,
BCPS va ADAG sé yém trg cac quyét dinh cua ho.

Cam nang nay la mot van kién cong cong. Viéc phat hanh cdm nang nay giup day manh
muc tiéu minh bach. Cdm nang nay gitp giai thich cach truy t6 va cach cong t6 vién hanh
stt quyén doc lap hién dinh ctia ho vi quyén loi cong cong trong moi vu truy td.

19 Vogel v Canadian Broadcasting Corp., Bird and Good [1982], 3 WWR 97 (BCSC); Report of Commissioner Stephen Owen on the
Discretion to Prosecute Inquiry, 1990; Blackmore v British Columbia (Attorney General), 2009 BCSC 1299
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Cam nang nay khong co gid tri nhu mot dao luat. Cam Nang nay khong thay thé By Hinh
Lugt, Hién Chirong Cic Quyén va Quyén Tw Do Canada, hay bat ct dao luat thich ting nao
khac va cting khong c¢6 muc dich ¢6 van phép ly cho cong ching hodc thanh lap bat cir
quyeén nao dugc ludt thi hanh trong bat ct tién trinh phap ly nao.

Quyét Pinh Cé Nguyén Tac

Muc dich chinh ctia chinh sach la d€ gitp Bién Ly quyét dinh vé nhiing van dé nén tang.
Cac chinh sach cu thé phan anh cac ctru xét thich hop vé quyén 1oi cdng cong va cung cdp
mot khudn khd d€ hanh st quyén ty quyét. Cac chinh sach ciing phan anh cach hé thong
phép ly an dinh mtrc d0 va cach hanh stt ding mirc quyén ty quyét ctia cong t6 vién.

Bién Ly nén nho ¢ van thém bat c khi nao thich hgp. Ngay ca Bién Ly nhiéu kinh
nghiém ciing sé tham khao y kién cua cac dong su va, khi chinh sach doi hoi, xin cdp trén
phé chuan. Cac phat trién mai vé 1lap phap va ly thuyét luat, ky thuat, quy luat toa an, va
thu tuc cé nghia 1a moi truong phap ly ludn ludn thay d6i. Tham khao chinh sach c6 thé
rat hitu ich trong nhitng lanh vyc hanh nghé hoac tha tuc khong quen thudc.

Chinh sach quy dinh trach nhiém ddéi véi AG va cach ap dung quyén te quyét truy to
déng nhat va ¢ nguyén tac. Xét cho cting thi muc tiéu ctia chinh sach la nang cao long tin
cua cong chung ddt vao hé thong cong ly.

Mt khac, cac hanh st quyén tu quyét truy t6 thich dang khong doi hoi ma cling khong
tén thanh viéc ap dung cting nhac chinh sach cho mdi quyét dinh. Chinh sach huéng dan,
nhung khong thé va khong nén quyét dinh két qua trong mdi vu. Bién Ly can quyét dinh
thich hop véi hoan canh ddc nhét ctaa mdi vu.

Chinh sach c6 thé doi hoi phai xét dén cac yéu t6 cu thé vé quyén loi cong cong hodc doi
hoi phai tham khao vdi cac thanh vién cao cap ctia BCPS hodc duoc ho phé chuan trong
mot sO truong hop. Tuy nhién, chinh sach khong nén hoan toan can tro quyén ty quyét
truy t& ctia Bién Ly. Vi ly do nay, chinh sach hiém khi cé nhiing chi thi bat budc. Khi c6 thi
thuong sé danh co hoi d€ ctru xét cac yéu td ngoai hang. Bién Ly ludn ludn co thé xin
phép ADAG dé khong ap dung chinh sach néu khi hanh st quyén tw quyét truy to ma
Bién Ly thdy can thiét d& bao dam dem lai két qua cong bang.

Ngan Ngura Két Toi Sai Lam

BCPS nhin nhan rang mac dit c6 cac bién phap quy dinh bao vé bang chiing va tht tuc
trong hé thdng cong ly hinh sy nhung van c6 thé két tdi sai [am. C4c bién phép bao vé
nay gom viéc mdc nhién xem la v t4i, tranh nhiém nang né phai chtiing minh cua Chinh
Quyeén, va quyeén doc lap ctia canh sat, Bién Ly, va toa an. Cac diéu khoan bao dam cua
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Hién Chuong Cdc Quyén va Quyén Tw Do, chang han nhur quyén ctia bi cdo duoc Chinh
Quyén thong bao day du, nham ngén ngira két tdi sai [am.

Tuy ho nén ludn ludn d€'y cac yéu td c6 thé gop phan dwa dén tinh trang két toi sai lam,
Bién Ly khong bao gio nén ngan ngai truy t6 mot vu thich hop hodc tan dung vu diém
chinh dang. Bién Ly bao vé va phat huy quyén loi cong cong bang cach truy t8 cting ran
nhung cdng bang.

Cac Nguyén Nhan Hang Pau Pua Pén Két Toi Sai Lam

Két qua khao cttu cho thay la tinh trang két t4i sai IJam c6 thé la vi nhiéu yéu to khac
nhau, tirng yéu t6 mot hodc nhiéu yéu td gop lai. Trong mdi vu truy t6, Bién Ly nén nho
ky cac yéu t6 nay. Cac nguyén nhan hang dau dua dén tinh trang két ti sai Jam gom c6
bang chiing c6 van dé, chang han nhu:

« ching nhan nhén dién [am: ching nhan ¢d y t6t, thanh that, va kha tin c6 thé sai [am

« 10i khai cta chuyén gia va két qua diéu tra phdp y sai sot: 10i khai caa chuyén gia
c6 khiém khuyét, soan riéng, hodc khong cé bang chiing, khé hidu vi duing céc tir
ngtt va ngon ngt khoa hoc, va dua trén céc su kién khong dang tin cay hodc khoa
hoc da bi chitng minh la sai

« 10i tht nhan va nhan t6i khong dung: mét s bi cdo thd nhan hodc nhan t6i du
thuc su ho khong c6 toi

. chitng nhan chi diém bat lwong dang bi giam giit: dya vao bang chiing ctia ho ¢6
cac rui ro doc nhat duoc dé cap trong chinh sach Chitng Nhin Chi Diém Bt Luong
Dang Bi Giam Giir (INC 1)

“Quan di€ém mot chiéu” caa Bién Ly, c6 khuynh hudng chi tap trung vao moét thuyét nao
d6 ctia mot vu va gat di hodc khong xem trong bang chiing ngurgc véi thuyét d6,2 ciing
da duwoc nhan dinh 1a mot nguyén nhan gép phan gay ra nhitng truong hop két toi sai
Tam. Ddc lap véi canh sat, khach quan khi tham dinh bang chting, va quyét dinh c6
nguyén tic, khi tham khao va 4p dung cac nguyén tac hwéng dan ctia chinh sach BCPS,
giup Bién Ly tranh dugc quan diém mot chiéu. Do d6, khi thi hanh déng mtee, vai tro ctia
Bién Ly bao vé cho khong két t6i sai lam.

Cong 1y sai lam van c6 thé xay ra bat luan gidi tinh, chung toc, tudi tac, hodc tang 16p

20 Heads of Prosecution Report, Innocence at Stake: The Need for Continued Vigilance to Prevent Wrongful Convictions in Canada,
WWW.ppsc-sppc.gc.ca/eng/pub/is-ip/ch2.html, FPT Heads of Prosecution Committee, 2018.
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kinh t& xa hoi cuia bi cao. Tuy nhién, Bién Ly phai bi€t, nhin nhan, va ap dung nhing
budc hop ly d€ giai quyét cac thién kién, thanh kién, va cac gia dinh rap khudn trong hé
thdng, von ¢ thé gay ra thém tinh trang bat binh dang, va dwa dén nhitng vu truy t6 bat
cong va két toi sai l[am.

Ngoai chuyén nd lirc ngan ngtra tinh trang két toi sai lam, Bién Ly con phai canh giac
ngay ca sau khi da chdm dat truy t6. Néu cé mot can ban hop ly dé€ két luan 1a c6 thé da
xay ra tinh trang cong ly sai [am, BCPS sé 4p dung nhitng budc can thiét dé diéu chinh
van de.

Thé Dan

Cac hoi dong va phtc trinh cta chinh quyén, cling nhu cac phan quyét cua T6i Cao Phap
Vién Canada, da cong nhan 1a c6 nan ky thi d6i v6i Thé Dan (Cac Bo Toc Dau Tién, Métis,
va Inuit), du la vi thai d¢ ky thi chting toc ra mat hay nhitng cach lam viéc khong thich
hop vé van hoa, trong tat ca moi bd phan ctia hé thdng cong ly hinh su.

Lich st thyc dan, mat nha, va cac truong noi tru tai Canada da gay ra tinh trang hoc van
thap hon, lgi tc thdp hon, that nghiép nhiéu hon, ty 1é nghién ngap va ty tt cao hon, va
nhng muc tu tdi cao hon cho Tho Dan.?! Ty 1€ Tho Dan bi tré thanh nan nhan, nhat la
d6i voi phu nit va thi€u nit Thé Dan, ciing cao hon nhiéu so véi nhitng nguoi khong phai
la Thé Dan.2

Can biét vé hau qua van con kéo dai ctia nan thue dan cho Tho Dan tai Canada trong bat
ct treong hop thdm dinh t6i truy t6 nao lién quan dén Tho Dan 1a nan nhéan hodc cé thé
1a bi cao. Cac hau qua nay “phai duoc diéu chinh bang cach xét dén cac yéu t& ddc nhat
vé hé thong va qua trinh anh huong dén Tho Dan, cling nhu cac gid tri nén tang vé van
héa va quan diém khac biét ctia ho vé thé gidi.”»

Két qua khao ctru cho thdy Tho Dan bi két t6i sai lam bat can xting vi cac ly do van héa va
kinh t& xa hoi khac nhau.? Vao mdi giai doan ctia tién trinh cong 1y hinh sy, Bién Ly nén
xét dén cac khé khan Thd Dan phai dwong dau khi tiép xtic véi hé thong cong ly va céc
kho khén nay c6 thé biéu 10 nhu thé nao trong nhiing vu két toi sai lam.?

21 Rv Ipeelee, 2012 SCC 13

22 Victimization of Aboriginal People in Canada, 2014, Statistics Canada, 2016

23 Ewert v Canada, 2018 SCC 30 at paras 57 and 58; R v Barton, 2019 SCC 33 at paras 198-200

24 Kent Roach, “The Wrongful Conviction of Indigenous People in Australia and Canada” Flanders Law Journal 17, 2015 at para 224;
Amanda Carling, A Way to Reduce Indigenous Overrepresentation: Prevent False Guilty Plea Wrongful Convictions, 2017 64 CLQ 415

25 Innocence at Stake: The Need for Continued Vigilance to Prevent Wrongful Convictions in Canada, c 10, s 3: FPT Heads of
Prosecution Committee, 2018 (www.ppsc-sppc.gc.ca/eng/pub/is-ip/ch10.html#ch10 3)
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Cac Nguyén Tac Huéng Dan

Y Nghia Tur Ngir

Trong Cam Nang nay, tir ngit “Th6 Dan” (Indigenous) 1a néi vé Cac Bd Toc Dau Tién,
Métis, hoac Inuit tai Canada. Ttr nglt nay dung thay cho “Ban Bia (Aboriginal),” von
duoc dung trong nhiéu dao luat khac nhau ké ca By Hinh Luit va phtt hop v6i Dao Ludt
Tuyén Ngon vé Cac Quyén cua Thd Din, SBC 2019, c. 44.

Thém ntta, trong Cam Nang nay c6 mot diém phan biét rat quan trong gitta “nén” va
“phai”:

“Bién Ly nén” ¢ nghia la Bién Ly thuong sé 4p dung cac nguyén tac huéng dan cta
chinh sach, trit phi ho quyét dinh la quyén lgi cong cong doi hoi phai cé6 mot quyét
dinh khong theo nguyén tac huéng dan &6 ctia chinh sach

“Bién Ly phai” la chi thi cia Phu T4 Tong Chuong Ly (ADAG) theo doan 4(3) cua Dao
Ludat Bién Ly
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