IN THE MATTER OF THE NATURAL
PRODUCTS MARKETI NG (BC) ACT

AND

IN THE MATTER OF AN APPEAL TO THE
BRI TI SH COLUMBI A MARKETI NG BOARD
FROM THE
BRI TI SH COLUMBI A BRO LER HATCH NG EGG COVM SSI ON

BETV\EEN:

ALFRED REI D
APPELLANT

AND:

BRI TI SH COLUMBI A BRO LER HATCHI NG EGG COWM SSI ON
RESPONDENT

DECI SI ON

Appear ances:

British Col unbia Marketing Board M's. Donna |verson, Chair
M. Doug Kitson, Menber
M. Don Knoerr, Menber
M. Janes Collins, Secretary
Counsel for the Appellant Al fred Ms. Wendy A. Baker
Rei d
Counsel for the Respondent British M. Edward F. Macaul ay
Col unmbi a Broil er Hatching Egg
Conmi ssi on
Dat es and Pl aces of Heari ng: Cct ober 14-15 & 22, 1993

Vancouver and Ri chnond, B.C.



| nt roducti on

The appeal before the Board is an appeal brought pursuant to
Section 11 of the Natural Products Marketing (B.C. ) Act (the
"Act"). The Notice of Appeal states that it is an appeal of the
decision of the Broiler Hatching Egg Conm ssion dated July 23,
1993. The Notice is sone six pages long and sets out the
Appel l ant's objections to the decision.

Regul at ory Framewor k

The Hatching Egg Comm ssion (the "Comm ssion") is established
pursuant to Regulation 432/88 under the Act. It presently
consists of an independent Chair, M. Barry Peterson, and four
el ected nenbers who are registered producers. Section 8 of
Regul ati on 432/ 88 sets out the Conm ssion's powers and duties.

Section 8(1)(a) i ncorporates the power set out in Subsections
13(1)(a) to (r) of the Act. Anongst the powers given are those
found in Subsection 13(1)(m of the Act

"to cancel a licence for violation of a provision of the
schenme or of an order of the Marketing Board or Conm ssion or
of the Regul ations".

Subsection 13(1)(1) of the Act gives the power to the Conm ssion:
"to delegate its powers to the extent and in the manner the

Board considered necessary or advisable for the proper
operation on the schene under which the Board is constituted



Section 13(1)(m of the Act, gives the power to the Comm ssion:

"to make orders and rules considered . . . necessary or
advisable to pronote, control and regulate effectively the
production, transportation, packing, storage or marketing of
t he regul ated product, and to anmend or revoke theni.

Section 16 of the Act, provides:

"In addition to powers that the Lieutenant Governor and
Council may vest in a Comm ssion under Section 13, t he
Comm ssion may, in furtherance of a schene,
(a) establish quality standards for a regul ated
product . "

The above sections give clear authority to the Conm ssion to nake
orders and rules; to delegate its powers; and to establish quality
standards for hatching eggs.

The Conmi ssion has passed General Orders, which are found at Tab 3
of Exhibit 1. The definition of "standards" is found in the
CGeneral Orders of the Conmi ssion:

St andar ds - neans the Standards for Hatching Egg Farns
certified by the Conm ssion as established by the
British Colunbia Broiler Hatching Egg Producers
Associ ation and representatives fromthe Hatcheries
licensed by the Conm ssion. A copy of the
Standards as at the date of this O der as attached
as Schedul e B.

That part of the Standards which were established prior to the
formati on of the Conm ssion are found at Tab 4 of Exhibit 1.



On Decenber 14, 1988, further Standards were adopted by the
"Standards Conmittee"”, a conmttee forned of producers and
hat chery representatives prior to the formati on of the Comm ssion.
These Standards are found at Tab 5 of Exhibit 1.

On February 2, 1993, the Conm ssion passed a notion which reads as
fol | ows:

"The mninmum Standard for the direction of a flock or a
hat chi ng egg producer is that the farm nust neet the physica
Standards and the producer nmust inplenment and follow
managenent gui delines established by the Comm ssion Poultry
Speci al i st.

The Comm ssion will not endorse the ordering of flocks for
farms or producers who do not neet the mninmm standards for
the direction of a flock or producer.™

A letter dated February 15, 1993 was sent to producers advising
them of this policy. A copy of the letter is found at Tab B of

Exhi bit 1.

Background, Facts

At the present time, the Standards Comm ttee consists of an equa
nunber  of hat chery representatives and producers and an
i ndependent Chair, M. Cl arence Jensen. The St andards
Comm ttee has been carrying out inspections of farns, working on
updating the present witten Standards and attenpting to devel op
i nspection procedures. A draft of the proposed inspection
procedures is found at Tab 6 of Exhibit 1.



In January, 1993, Dr. Fitzsimmons, a poultry specialist, was
hired by the Conm ssion to assist the Standards Conmttee. He
acts as a third party independent observer to Standards Conm ttee
i nspections and neetings. He also assists producers and works at
hat cheri es.

Many of the facts on the appeal are not in dispute. The Board
finds the relevant facts are as foll ows:

The Appellant operates two farnms, one |ocated on Huntington Road
(the "Huntington Road Farnf) and the other |ocated on DeFehr Road
(the "DeFehr Road Farni). These farnms are approximtely three
mles apart and are |located in the Abbotsford area.

There are two barns | ocated on the Huntington Road Farm one which
the Appellant uses to raise pullet, and the other which is used as
they lay barn. There are two lay farns | ocated on the Defehr Road
Far m

The Appell ant has been a hatching egg producer since 1984. At the
present tine, the Appellant ships his hatching eggs to Lilydale
Hat cheri es. Lil ydal e Hatchery is the hatchery division of the
Li | ydal e Cooperative Limted ("Lilydale").

On the DeFehr Road Farm t he Appel | ant al so grows organic
veget abl es, and he keeps a nunber of Miscovy ducks. It was his
evi dence that the reason for keeping these ducks is to control the
i nsect pests in the organic garden.

Early in July, 1993, a Lilydale driver who was picking up the
Appellant's eggs reported to the hatchery supervisor that the
hat chi ng eggs of the Appellant were not |located in the cool er, but
were located on the floor in the egg room As a result of



receiving this information the Lilydale Hatchery manager, M.
Vander spek, asked Dr. Fitzsimons and M. Dick Shead from Lilydal e
to attend at the Appellant's farm and verify whether or not the
hat chi ng eggs were being kept in the cooler.

As a result of the information received from his driver, M.
Vanderspek contacted Dr. Fitzsimons. On July 13th, Dr.
Fitzsimmons and M. Shead (from Lilydale) attended at the
Appellant's farm Dr. Fitzsimmons wote a letter dated July 13,
1993 to M. Vanderspek outlining what he saw on his visit to the
Appellant's farm A copy of this letter is found at Tab 14 of
Exhi bit 1.

Dr. Fi t zsi nmons' letter sets out that he discussed the points
contained in his letter (Wwth the exception of the tenperature and
the relative humdity) with the Appellant and recommended specific
action on clean-up, the package and storage of hatching eggs. The
Appel l ant testified that after speaking with Dr. Fitzsimons he
renmoved the eggs in the egg storage room (which were to be shipped
for use other than hatching) and placed the hatching eggs into
this room

As a result of the findings of Dr. Fitzsimons and M. Shead, M.
Vanderspek wote to M. Jensen on July 14, 1993 requesting a full
St andards inspection of the Appellant's farm A copy of this
| etter is found at Tab 9 of Exhibit 2.

The Standards Conmittee was convened and on July 21, 1993, a
nmessage was |left on the answering machi ne of the Appellant that an
i nspection of his farm would take place on July 22nd. The
Appel lant testified that he did not play back his answering
machi ne on the 21st, and as a result had six hours notice of
this inspection. He also testified that at the tinme of the



i nspection, he was in the process of cleaning one of his |ayer
barns and that once he received the nmessage, he had his crew that
was cleaning the |layer barns go to clean up the egg room It was
al so his evidence that when a barn is being cl eaned up, things may
slide in the other barns.

On the afternoon of July 22, 1993, the Standards Committee
attended at the Appellant's farm After attending at t he
farm the Conmttee nmet and a secret ballot was taken as to
whet her or not the Appellant's farm passed i nspection. M. Jensen
testified that it was unaninous that the farm did not pass. The
Conmittee found that the farm did not neet the standards in
various areas. A copy of the mnutes of their neeting is found at
Tab 10 of Exhibit 2.

On July 23, 1993, a letter was drafted to the Appellant setting
out the itenms that the Committee felt needed to be addressed.
The letter also notes that there are a nunber of "high priority
items" which Dr. Fitzsimons advised the Appellant should be
conpl eted and ready for an inspection on August 9, 1993 by three
Conm ttee nenbers. This letter was hand delivered to the
Appellant. It is on Commssion letterhead and is signed by Dr.
Fitzsimmons. It is found at Tab 15 of Exhibit 1.

Also on July 23, 1993, M. Vanderspek wote to M. Reid setting
out that his farm was in contravention of the Standards. In his
letter to the Appellant, M. Vanderspek stated:

"I apologize for not taking sone type of action sooner, as
the problens that were identified by the Standards Commttee
obvi ously devel oped over a period of time and should have
been addressed nmuch earlier.



| would have thought that once you had been given notice of
an immnent inspection, at |east the basic problens should
have been corrected. The lack of nesting nmaterial, dead
birds, lame birds, broken equipnment and brother roosters,
were to say the |east, disturbing.

Please be inforned that | have cancelled wuntil further
notice, all orders for future placenent of broiler breeder
chicks. These orders can be reinstated only when the
concerns identified by the Standards Commttee have been
rectified and a satisfactory reinspection had taken place.
| regret that this action has becone necessary."

Copies of this letter were also sent to M. Jensen, M.
Fitzsi nmons, M. Durham (the Secretary/ Manager of the Conm ssion
and M. Van Zegglellar (the CEO of the Lilydale Cooperative). A
copy of this letter is found at Tab 16 of Exhibit 1.

Sonetinme after receiving the July 23, 1993 letter from Lilydale,
the Appellant tel ephoned the Conm ssion. It appears as if the
Appellant was told by the person answering the phone, M Sheila
Durham that it was not appropriate for himto contact the
Comm ssion at this tine. M. Durham testified that it was his
understanding that this is what occurred. He also testified that
he was not sure why the Appellant was given that infornmation.

Between July 23rd and August 9th, 1993, the Appellant attenpted to
rectify sonme of the problens which had been identified by the

Standards Committee. He testified that he had cleaned
the waterers, worked on fixing up the driveway, renoved debris
and attenpted to get the humdifier working. However, due to a

m ssing coupler, it was not working by August 9th, the day which
he was advi sed a reinspection woul d take pl ace.



The Appellant testified that on August 9, 1993, M. John Wil ders
(a hatching egg producer), Dr. Fitzsimmons, M. Jensen and M.
Shead attended at his farm

M. Jensen testified that he could not recall whether or not M.
Wal ders was present. He also testified that this inspection was
sonewhat of a "prelimnary" inspection to determ ne whether or not
the farm shoul d be inspected by the full Standards Committee. M.
Jensen testified that he and the others in attendance felt that
while there had been inprovenents to the Appellant's farm it was
not yet at the point where Dr. Fitzsinmmons and those in attendance
on August 9th felt it wuld be worthwhile to have a full
i nspection because, in their opinion, it did not vyet neet
st andar ds.

On August 10, 1993, a letter was sent to the Appellant setting out
key itenms which the "Commttee" felt still needed to be addressed.
This letter is on Commssion letterhead and is signed by M.
Jensen. A copy of the letter is found at Tab 18 of Exhibit 1.

On August 12, 1993, M. Barrie Peterson, the Chair of the
Comm ssion, wote to the Appellant inviting him to attend a
nmeeting of the Commssion to be held August 17, 1993. The
Appel lant did not attend this neeting. H's reason for failing to
attend appears to be related to his distrust of the Conm ssion.
No reasons were given for his distrust of the Comm ssion.

On August 16, 1993, M. Vanderspek and M. Shead attended at the
Appel lant's Huntington Road Farm as a result of a request by the
Appel lant. M. Vanderspek testified that they found several itens
of concern when they attended on this occasion. One of the itens
of concern related to the finding of several vials of unused
vacci ne. The Appellant testified that he was not in agreenent



with the vacci nation of hi s bi rds for Reo Virus.
However, M. Vander spek expressed concern of the failure of the
Appellant to follow the prescribed vaccination program as the
particular vaccination which the Appellant was in disagreenment
wth was neant to provide a level of immunity to the progeny of
the birds. Apparently, the vaccination assists in preventing |eg
probl ens of broilers.

After attending on the Appellant's farm M. Vanderspek wote to
the Appellant setting out his concerns. Exhibit 3 is a copy of
this letter. On August 24, 1993, the Appellant wote back to M.
Vanderspek regarding the concerns contained in M. Vanderspek's
| etter of August 18, 1993. Exhibit 4 is a copy of this letter.
In it, the Appell ant acknowl edges his failure to follow
the vaccination program and, in particular, his decision not to
have the "seven week vaccination" done. It appears from the
Appellant's letter and from his testinony as if he m sunderstands
t he purpose of the vaccination, in that he refers to |eg problens
in his flock. The Board accepts M. Vanderspek's evidence that the
purpose of the vaccination is to increase the immunity of the
of fspring of the parent birds, rather than increasing the imunity
of the parent birds thensel ves.

Apparently, the Appellant satisfied M. Vanderspek as to his
intention to properly carry out the vaccination program required
fromhim as M. Vanderspek testified that Lilydale has ordered a
flock for the Appellant's Huntington Road Farm which is to be
delivered on Novenber 3, 1993. Exhibit 5 is a copy of the letter
sent to the Comm ssion by M. Vanderspek on Septenber 13, 1993.
It should be noted that this letter states:



"I wsh the Standards process currently in place to resolve
t he outstanding i ssues at 356 Defehr Road".

M. Vanderspek testified that since July 23, 1993, he has found
the Appellant to be cooperative. He also testified that he was
hopeful that the Appellant and Lilydale were on the way to
reest abl i shing a good working rel ationship.

M. Vanderspek also testified that prior to July of 1993, Lilydale
did not have conplaints as to the quality of the eggs produced by
t he Appel lant and shi pped to them

The Appel |l ant gave evidence that his farmhad, in the past, passed
i nspecti on. A Standards summary dated Novenber 17, 1992
confirmng this is found at Tab 7 of Exhibit 1.

The Appellant testified that as a result of his failure to pass
Standards, he had to sell 2/3 of his quota to avoid "huge | osses".
He also testified that he <calculated that he would |ose
approxi mately $55,000 per year in income as a result of selling
this quota and that if he had not sold the quota, he would have
| ost $50, 000. No evidence was given to support these figures.

As well, the Appellant testified that as a result of selling the
gquota, he will be unable to participate in future growth in the
hatching egg industry as producers who have sold quota are not
allowed to participate in gromh when the Comm ssion issues new
grow h quota. The Board is aware of this policy.

10



| ssues Rai sed

The Appellant argues that the procedures which should have been
followed in dealing with the problens on his farm were not
fol | owed. He also argues that sonme of the matters which the
Standards Committee found deficient were not matters set out in
the witten Standards and, thus, his farm should have not been
failed on Standards not set out in witing. He further argues
that the Comm ssion exceeded its jurisdiction in finding the
Appel lant in violation of Standards of which he had no notice and
in not operating fairly by not follow ng the procedures they had
set out.

The Respondent argues that the decision which the Appellant Notice
of Appeal sets out is not a decision of the Comm ssion.

The Board does not have to deal wth these issues, as it is clear
t hat t he real i ssue before the Board is whether or not t he
Comm ssion should have intervened with Lilydale and ordered
Lilydale to place a fl ock.

Deci si on

The Appellant asked the Board to set aside the July 23rd and
August 10th deci sions. Wth respect, the Board is not in a
position to substitute its decision for that of the Standards
Committee as to whether or not the Appellant's farm passed
Standards. In any event, it was not the Commi ssion which decided
not to place a flock on the Appellant's farm it was Lilydale.

Whet her or not all of the deficiencies found on the Appellant's

farm are set out in the Standards, it is clear from all of the
evidence that the Appellant's farmwas deficient as to many of the

11



itens which are set out in the witten Standards. The Board
accepts the evidence of Respondent's wi tnesses with respect to the
condition of the Appellant's farm As well, the Appellant has
been involved in the hatching egg industry since 1984. Many of
the "unwitten" standards are sinply good farm managenent and good
ani mal husbandry, and the Appellant, as an experienced hatching
egg producer should have been aware of the need to conply wth
nost, if not all of them

It is also clear that the Comm ssion could not be expected to
intervene in Lilydale's decision without there being a request to
do so by the Appellant. The Board is sonmewhat troubled by the
information given by Ms. Sheila Durham to the Appellant when he
called sonetine after July 23, 1993, regarding his speaking wth
the Conm ssion. On the other hand, when M. Peterson wote to M.
Reid on August 12, 1993 inviting him to a neeting of the
Comm ssion on August 17, 1993. It was the Appellant's decision
not to attend this neeting and instead to pursue an appeal to this
Boar d. Thus, to a large extent, the Board finds that t he
failure of the Commission to intervene was the responsibility of
t he Appel | ant.

In a prior appeal before the Board, the Board was critical of the
Comm ssion for intervening and ordering the placenent of a flock
when a farm did not pass the Standards. The Board accepts the
Conmission's failure to intervene as reasonable in all of the
ci rcunst ances.

On the other hand, the decision of Lilydale not to place a flock
on the Appellant's farm has obviously had a negative inpact on the
Appel | ant . Wiile the Appellant clearly has an obligation to
operate his farm in a manner other than he was operating it in
July, 1993, it is unfortunate that he was not given an opportunity

12



to rectify matters prior to Lilydale deciding not to place a flock
on his farm

The Board is concerned about three things which have conme to its
attention through the evidence at this appeal:

Firstly, the Board is concerned about the Appellant selling eggs
to bakeries. The fact of broiler hatching egg producers selling
eggs to bakeries has previously been brought to the Board's
attention. This is considered to be a health hazard unless the
eggs have been properly graded and i nspected.

Secondly, the Board is concerned about the Appellant's failure to
foll ow the proper vaccination schedul e which has been established.

Thirdly, the Board in concerned about the Appellant's refusal to
get rid of the ducks which he has on his farm

As the evidence on this appeal shows that at |east one hatching
egg producer is selling eggs to the bakery, the Board asks
the Commssion to investigate this and to ensure that this
practice is stopped, unless the eggs have been properly graded and
i nspect ed.

Wth respect to the ducks, while the Board has an appreciation for
the Appellant's argunment that ducks are not "fow" as defined in
the Standing Order, the Board is aware through its experience with
the broiler hatching egg industry that it is of vital inportance
to the health of a broiler hatching egg flock and the resulting
progeny that the flock be isolated from other aninmals, including
birds such as ducks. This is obviously why the Standards
Conmittee was concerned both with the ducks and with the barn
doors being properly secured, as well as with the presence of
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rodents. When a person decides to produce a product such as
broil er hatching eggs, certain results follow, sone of which may
affect a person's lifestyle. However, if a person wi shes to be a
broil er hatching egg producer the health of his flocks and their
progeny nust take precedence over his or her lifestyle preference.
The Appellant has been a broiler hatching egg producer for
approxi mately nine years and the Board cannot accept his evidence
that it is not necessary to rid his farmof these birds.

As stated earlier, the Appellant has suffered financial
consequences as a result of the decision of Lilydale not to place
a flock with him Wether or not it was necessary for himto sel
gquota in order to be able to continue operating his farns has not
been establi shed.

The Appellant asks the Board to nmake a termof its Order that the
Appel l ant be entitled to participate in growh in the industry and
when future quota is issued as a result of this growth, that the
Appel l ant not be barred from receiving his proper share of such
guota. The recommendations will address this request.

Recommendat i ons

I f the Appellant:

a) gives a witten undertaking to Lilydale that he wll
follow the vaccination schedule prescribed by Lilydale
unl ess Lilydale indicates, in witing, that he does not
have to.

b) gets rid of the ducks |ocated on his DeFehr Road Farm or
satisfies both Lilydale and the Comm ssion that
arrangenents have been nmade for the ducks which ensure
that no potential problens caused by the ducks' presence
exist with respect to his hatching eggs flocks; and

14



c) provi des docunentation satisfactory to the Conm ssion
whi ch establishes that it was necessary for the
Appellant to sell quota in order not to suffer severe
fi nanci al hardshi p,

the Board reconmends that the Appellant be allowed to participate
in future growth in the hatching egg industry as if he had not
sold quota. The conditions nust be nmet by the Appellant no |ater
then Decenber 31, 1993, or such later time as set by the
Conmi ssi on.

The Appellant will be given leave to return before the Board if he
neets conditions a) and b) set out herein and if the Conmm ssion
does not give him witten permssion to participate in future
gromh in the industry. The Board will hear evidence as to the
financial necessity of the Appellant selling his quota. The panel
whi ch has heard this appeal is not seized in this respect.

The Board commends the Comm ssion on its efforts to date in
i nprovi ng standards in the hatching egg industry. The Board al so
recogni zes that the Standards Commttee has nade considerable
efforts to devel op updated Standards. The Board urges both the
Commi ssion and the Standards Committee to ensure that wupdated
standards are reduced to witing and adopted by the Conm ssion.

Additionally, the Board recommends that the Conmi ssion set out in
witing the procedures which it wll follow and which producers

should follow if a hatchery refuses to place a flock with them

Or der

The appeal is dismssed. |In accordance with the rules of appeals,
the Appellant's deposit is forfeited.
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Dated at Victoria, British Colunbia, this 3rd day of Novenber,
1993.

(Original signed by):
Donna M |verson, Chair

Dougl as Kitson, Menber
Don Knoer, Menber
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